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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

HAKIN LOWERY,
Plaintiff,
V. No. 15-CV-4577 (KMK)
WESTCHESTER COUNTY DEPARTMENT OPINION & ORDER
OF CORRECTION; SGT. LOPEZ, Badge

#157; SGT. S. CARDEN, Badge #149;
ASSISTANT WARDEN KARL VOLLMER,

Defendants.

Appearances:

Hakin Lowery

Jamaica, NY

Pro Se Plaintiff

Sean T. Carey, Esq.

Westchester County Attorney’s Office
White Plains, NY

Counsel for Defendants

KENNETH M. KARAS, District Judge:

Plaintiff Hakin Lowery(“Plaintiff”), an incarcerated inmate proceeding pro se, filed the
instant Complaint against Defendants WestdrgSounty Department of Correction, Sgt.
Lopez, Sgt. S. Carden, and Assistant Wairdar Vollmer pursuant to 42 U.S.C. § 1983
alleging constitutional violations arising out of ttenial of the use of a private video telephone,
which Plaintiff intended to use to speak witls hitorney regarding $ithen-pending criminal

case. Before the Court is Defendants’ MbotiTo Dismiss. For the reasons to follow,

Defendants’ Motion is granted.
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|. Background

Because this case is before the Court ontioméo dismiss, the Court takes all factual
allegations in the Complaint as true.

A. Factual Background

Plaintiff was arrested on February 26, 2014onnection with a charge for a narcotics
conspiracy. $eeCompl. at unnumbered 15 (Dkt. No. 2) Although Plaintiff was originally
housed in the Metropolitan Correctional CenteNew York City, he was moved to the
Westchester County Department of Correctionamed Defendant, in Valhalla, New York after
the Assistant United States Attorney prosemithe case revealed that Plaintiff had been
targeted for a hit by members of a gan§ed id. The transfer was secured in order to ensure
Plaintiff's safety. See id).

Plaintiff arrived in Valhalla in April 2014. See id. At the new facility, although
Plaintiff was permitted to communicate with hitoaney via a video telephone, 16 out of the 19
times he used such a device, he was requiredriduct his video call ithe general population
pod. See id. While the other inmates in thergeral population pod could not hear what
Plaintiff's attorney was saying, ély could see the attorney orethideo screen and could hear
Plaintiffs commentsand questions.Sge idat unnumbered 16.) Because of the circumstances
of the video telephone calls, Ri&ff’s attorney requested, onvaal occasions, to prematurely
terminate the call so as to ensBtaintiff's safety and privacy.See id. Plaintiff notes that this

was particularly frustrating to him because indriminal case, he had been offered a deal by the

! Because the Complaint lacks page or pagignumbers, the Counill cite to the ECF-
generated page numbers.



government in exchange for his cooperation andidmged to seek the ade of his attorneys.
(See id.

Plaintiff filed a formal grievance, requasi that he be allowed to conduct his video
telephone calls in a private visitation roonseé id. The grievance was denied, and a
subsequent appeal canfied that denial. See id. The appeal denial noted that while “[i]t [was]
true that anyone can see the screen[,] . . vitteo phones have handsetsasything [Plaintiff's]
attorney [said] . . . [was] strictly beeen [Plaintiff] and [his] attorney.”ld. at unnumbered 13.)
The appeal also noted that Plaintiff's “attorefd] the option of coming to the jail, meeting
with [Plaintiff] in the visit room and acconagly having privacy in the attorney boothsld.J
During this time, Plaintiff’sattorney contacted the Wesgdter County Department of
Correction, requesting that Plaintiff be allav® communicate with hevia a private video
telephone. $ee idat unnumbered 17, 19-22.) Although Plaintiff's attorney had some success
in this endeavor, she was notified on May 7, 20t Plaintiff would no longer be allowed to
use the private video telephone becaus&ag too much of an inconvenienc&eé idat
unnumbered 17.) Plaintiff alleges that, alt{die was allowed to use the private video
telephone, located in a different paftthe prison, only three timesSde id).

Plaintiff alleges that Defend#s “put Plaintiff’s life in jeopardy” by denying him access
to a private video telephoneld(at unnumbered 14.) He seak®npensation in the amount of
$3 million and seeks an injunction directing Defamddo “adhe[re] to proper procedure in the
future.” (d.)

B. Procedural Background

Plaintiff filed his Complaint on June 9, 20155egDkt. No. 2.) Defendants filed a letter

on June 21, 2016 seeking leave to file a Motion To DismiSeeletter from Sean T. Carey,



Esq., to Court (June 21, 2016) (Dkio. 13).) The Court therdaf set a briefing schedule for
the Motion. §eeDkt. No. 14.) On August 5, 2016, Defards filed their Motion To Dismiss
and supporting papersS¢eDkt. Nos. 15-19.) Plaintiff did not file opposition papers. On
September 26, 2016, Defendants wrote the Court infigrmhthat they did not intend to file a
reply and that they would seon their moving brief. SeelLetter from Sean T. Carey, Esq., to
Court (Sept. 26, 2016) (Dkt. No. 20).)

[I._Discussion

A. Standard of Review

The Supreme Court has held that althoughraptaint “does not need detailed factual
allegations” to survive a motion to dismiss, “a ptdf's obligation to provde the grounds of his
entitlement to relief requires more than lalseisl conclusions, and arfoulaic recitation of the
elements of a cause of action will not d&ell Atl. Corp. v. Twombly650 U.S. 544, 555 (2007)
(alteration and internal quotation marks omittedeed, Rule 8 of the Federal Rules of Civil
Procedure “demands more than an unadortheddefendant-unlawfullydrmed-me accusation.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009). “Nor does a complaint suffice if it tenders naked
assertions devoid of further factual enhancemelat.(alteration and inteml quotation marks
omitted). Rather, a complaint'g]actual allegations must benough to raise a right to relief
above the speculative levelTwombly 550 U.S. at 555. Although “once a claim has been stated
adequately, it may be supported by showing any skeicts consistent with the allegations in the
complaint,”id. at 563, and a plaintiff must allege “only egbufacts to state a claim to relief that
is plausible on its facejdl. at 570, if a plaintiff has not “nudgégtis] claims across the line from
conceivable to plausible, thegpmplaint must be dismissedd’; see also Igbal556 U.S. at 679

(“Determining whether a complaint states a plalasclaim for relief will . . . be a context-



specific task that requires theviewing court to draw on ifsidicial experience and common
sense. But where the well-pleaded facts dgeatit the court to infer more than the mere
possibility of misconduct, the oplaint has alleged—~but it has nshow[n]—'that the pleader
is entitled to relief.” (second alteration iniginal) (citation omitted) (quoting Fed. R. Civ. P.
8(a)(2)));id. at 678—79 (“Rule 8 marks a notable ayaherous departure from the hyper-
technical, code-pleading regimeaprior era, but it does not wak the doors of discovery for a
plaintiff armed with nothingnore than conclusions.”).

“[W]hen ruling on a defendant’s motion to dissj a judge must accept as true all of the
factual allegations contained in the complaifickson v. Pardyss51 U.S. 89, 94 (2007), and
“draw(] all reasonable inferences in favor of the plaintiBgniel v. T & M Prot. Res., Inc992
F. Supp. 2d 302, 304 n.1 (S.D.N.Y. 2014) (cititach v. Christie’s Int'l PLC699 F.3d 141, 145
(2d Cir. 2012)). Additionally, “[i]n adjudicatg a Rule 12(b)(6) motion, a district court must
confine its consideration to facts stated onf#loe of the complaint, in documents appended to
the complaint or incorporated in the compldigtreference, and to matters of which judicial
notice may be taken.Leonard F. v. Isr. Disc. Bank of N,YL.99 F.3d 99, 107 (2d Cir. 1999)
(internal quotation marks omittedjee also Wang v. Palmisarkb7 F. Supp. 3d 306, 317
(S.D.N.Y. 2016) (same). The Court thus drakespertinent facts from the Complaint and the
documents appended to the Compla®ée Goel v. Bunge, Li&20 F.3d 554, 559 (2d Cir.
2016).

Where, as here, a plaintiff proceeds praise,court must “construe[] [his] [complaint]
liberally and interpret(] [itfo raise the strongest arguntethat [it] suggest[s]."Sykes v. Bank of
Am, 723 F.3d 399, 403 (2d Cir. 2013) (internal quotatinarks omitted). However, “the liberal

treatment afforded to pro se litigants doesex@mpt a pro se party from compliance with



relevant rules of procedalrand substantive law.Bell v. Jendel|l980 F. Supp. 2d 555, 559
(S.D.N.Y. 2013) (interraguotation marks omitted¥ee also Caidor v. Onondaga Courg7
F.3d 601, 605 (2d Cir. 2008) (“[P]ro se litigagesnerally are required to inform themselves
regarding procedural rules and to comply wiitam.” (italics andnternal quotation marks
omitted)).

B. Analysis

The Court agrees with Defendants that PleiatComplaint is best construed as raising a
claim that Defendants violated hisx@i Amendment right to counselSéeMem. of Law in
Supp. of County Defs.” Mot. To Dismiss (“Def$dem.”) 7—8 (Dkt. No. 17).) The Court will
thus first consider whether Paiff has adequately stated aich for a violation of his Sixth
Amendment rights.

1. Inmates’ Sixth Amendment Right to Counsel

“In all criminal prosecutions, thaccused shall enjoy the right. to have the Assistance
of Counsel for his defense.” U.S. Consteaah. VI. Pursuant to the Sixth Amendment’s
guarantee of a right to counsel, “inmates muselareasonable opportunity seek and receive the
assistance of attorneysProcunier v. Martinez416 U.S. 396, 419 (1974artially overruled
on other grounds by Thornburgh v. Abbd®0 U.S. 401 (1989). Thus, prison regulations that
restrict a pretrial detaineet®ntact with his attorneys anaconstitutionalwhere they
‘unreasonably burden[] the inmate’s opportunitgémsult with his attorey and to prepare his
defense.” Benjamin v. Fraser264 F.3d 175, 187 (2d Cir. 2001) (quotWplfish v. Levi573
F.2d 118, 133 (2d Cir. 1978ev'd sub nom. Bell v. Wolfisd41 U.S. 520 (1979)).

Plaintiff's sole allegation in this case isattDefendants denied him the ability to use a

video telephone to communicatéh his attorneys during ¢hpendency of his criminal



proceedings. Numerous distrmurts have found that prisoestrictions on contact with
attorneys do not unreasonably bur@eplaintiff's right to counsef the plaintiff has alternate
means of communicating with couns&ee, e.gHenry v. DavisNo. 10-CV-7575, 2011 WL
3295986, at *2 (S.D.N.Y. Aug. 1, 2011) (“Phone nesibns do not impinge on a prisoner’s
constitutional rights where anmate has alternate meanscommunicating with the outside
world, and particularly with counsel.”adopted by2011 WL 5006831 (S.D.N.Y. Oct. 20, 2011);
Schick v. ApkemNo. 07-CV-5775, 2009 WL 2016926, at (2.D.N.Y. July 10, 2009) (“[The
plaintiff] neither alleges nor offers evidencatlthe] defendants restricted other means of
access to his attorneys, such as mail, moniteleghone calls, and in-person visits regarding
pending criminal matters. In light of the fact tfihie plaintiff] both retaned and availed himself
of such access to his attornetys [c]ourt finds that the few dalthat were denied did not
unreasonably burden his opportunity to consult witnsel and to prepahes appeal.” (internal
guotation marks omitted)Davidson v. DavisNo. 92-CV-4040, 1995 WL 60732, at *6 n.3
(S.D.N.Y. Feb. 14, 1995) (“As plaintiff met witloansel on five occasions while incarcerated at
the MCC, his claim of inability to somunicate with counsel lacks merit.Bellamy v.
McMickens 692 F. Supp. 205, 214 (S.D.N.Y. 1988) (“[S¥=have no obligation to provide the
best manner of access to counsel. Rather,ctst$s on inmates’ access to counsel via the
telephone may be permitted as long as prisoners have some manner of access to counsel.”). Put
another way, “prisoners are not entitledheir preferred method of communicating with
counsel.” Groenow v. WilliamsNo. 13-CV-3961, 2014 WL 941276, (S.D.N.Y. Mar. 11,
2014) (report and recommendation). Nowhere doaistif allege, or evesuggest, that other
means of communicating with counsetre impaired. In fact, ona the documents appended to

the Complaint confirms that Plaintiff's “attornéa[d] the option of coming to the jail, meeting



with [Plaintiff] in the visit room and accordinghave privacy in the attorney booths.” (Compl.
at unnumbered 13.) Moreover, Plaintiff does rieige that he was denied an opportunity to
speak with his attorney via video telephone, only thatcircumstances wenet as private as he
desired. There is thus no questitaking as true all allegationstime Complaint, that Plaintiff
was offered opportunities to speakiwhis attorneys im private, confidentlasetting. That
Plaintiff was not afforded his preferred optioredmot rise to the level of a constitutional
violation.

Though the Court appreciates the difficulty inesaface in coordinatg with attorneys,
there is no constitutional right for a pretrial detainee to enjoy the most sophisticated or
convenient mode of comumication. The unavailability of grivate video telephone can hardly
be said to “unreasonably burden[] the inmate’s ofyaty to consult withhis attorney and to
prepare his defenseBenjamin 264 F.3d at 187 (internal quotation marks omitted).
Accordingly, Plaintiff has failed to stateciim under § 1983 for violations of his Sixth
Amendment rights. Because Plaintiff has fatledtate a claim, the Court will not consider
Defendants’ argument that Plaintiff failedalbege personal involvemeof the individual
Defendants.

2. Qualified Immunity

Even if, however, reasonable minds coulifliedion whether Plainfi has stated a claim
for violations of his Sixth Amendment rightbe individual Defendastwould be entitled to

gualified immunity.

2 As discussed in the exhibiastached to the Complaint, the prison had a good reason to
deny Plaintiff's request—if it grantkehis request, there would be more such requests from other
inmates than prison officials could handleaiRiff has not alleged that this concern was
disingenuous.



“The doctrine of qualifid immunity protects governmentficials from liability for civil
damages insofar as their conduct does not viclataly established statutory or constitutional
rights of which a reasonable person would have knowearson v. Callaharb55 U.S. 223,
231 (2009) (internal quotation marks omitted)Q¢flified] immunity protect[s] government’s
ability to perform its traditional functions . by helping to avoid unwarranted timidity in
performance of public duties, ensuring th#g¢néed candidates are not deterred from public
service, and preventing the harmful distractityosn carrying out the wix of government that
can often accompany damages suitsifarsky v. Delig 566 U.S. 377, 389-90 (2012) (second
alteration in original) (internal quotation rka omitted). Qualified immunity shields a
defendant from standing trial or facing other buslef litigation “if either (a) the defendant’s
action did not violate clearly &blished law, or (b) it wasbjectively reasonable for the
defendant to believe that histian did not violate such law.Johnson v. Newburgh Enlarged
Sch. Dist, 239 F.3d 246, 250 (2d Cir. 2001) (internal @ioin marks omitted). Application of
gualified immunity is appropriatat the motion-to-dismiss stage where “the defense is based on
facts appearing on the face of the complaid¢Kenna v. Wright386 F.3d 432, 436 (2d Cir.
2004).

The Supreme Court has held that wiegaluating an asserted qualified immunity
defense, a court may begin by examining whetheasonable law enforcement officer in the
defendant’s position would habelieved his or her conduaiould violate the asserted
constitutional right.See Pearsqrb55 U.S. at 236 (overrulingaucier v. Katz533 U.S. 194
(2001), and explaining thatdges are no longer requiredaegin by deciding whether a
constitutional right was violatelout are instead “permitted toaxise their sound discretion in

deciding which of the two prongs tife qualified immunity analysshould be addressed first”).



The Supreme Court has further instructed thpt be clearly estalshed, a right must be
sufficiently clear that every asonable official would [have undgood] that what he is doing
violates that right. In other words, exigliprecedent must have placed the statutory or
constitutional question beyond debat&eichle v. Howardsl32 S. Ct. 2088, 2093 (2012)
(second alteration in original)ifations and internal quotationarks omitted). Furthermore,
“the right allegedly violated must be estabéd, not as a broad general proposition, but in a
particularized sense so that the contourthefright are clear tor@asonable official.”ld. at

2094 (citations and internal quatan marks omitted). Otherwise stated, to determine whether a
right is clearly established, casmust determine “whether (1) it was defined with reasonable
clarity, (2) the Supreme Court thre Second Circuit has confirm#te existence of the right, and
(3) a reasonable defendant would hamderstood that his conduct was unlawfuldninger v.
Niehoff 642 F.3d 334, 345 (2d Cir. 2011).

Here, there is no question that the Secondu@tihas confirmed, with reasonable clarity,
the right of an inmate to be free from unreasonable restrictions on his Sixth Amendment right to
counsel.See, e.gWolfish 573 F.2d at 13Benjamin 264 F.3d at 187. As set forth above,
however, numerous courts in the Second Citltante dismissed, or granted summary judgment
against, Sixth Amendment claims in similar ammtstances. Based solely on the allegations in
the Complaint and the documents attachecetbeit cannot be said that “every reasonable
official,” Reichle 132 S. Ct. at 2093 (internal quotatimarks omitted), would have understood
that denying an inmate the opportunity to ag@ivate video telephone when other means of
communication, including a video telephone iess private area ofehprison, were still
available would infringe on the inmate’s cotigibnal rights. There is no law in the Second

Circuit suggesting that prisonsearequired to offer private vidgelephones to inmates seeking
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to communicate with their attorngynor is there even law indtsecond Circuit that prisons are
required to provide any type of confidentiainote communication services to inmat&gee,

e.g, Groenow 2014 WL 941276, at *6 (“[The plaintiff] altgges that [the defendant] forced him
to call his attorney on a monred telephone line, thus destnogithe confidentiality of their
conversations. This allegation alone is ffisient to demonstratéhat [the defendant]
unreasonably burdened his opportunity to consith tis attorney . . . .” (footnote omitted));
Schick 2009 WL 2016926, at *3 (granting summary judgtrterthe defendants “[i]n light of . . .
the lack of restrictions placed on inmatesmmunication with counsel through the mail,
monitored telephone calls, or irqzon visits; and [the plaintiff failure to adduce facts that
demonstrate the invalidity of these limitationscounter [the facility’s] legitimate security
interest in restrictinginmonitored communications by prisosigr It was thus reasonable—and,
in the Court’s view, correct—fdhe individual Defendants tmoclude that Rintiff was not
constitutionally entitled to a private videddphone call with his attorneys. In such
circumstances, where the Complaint raises no possibility thatidigedldeprivation of
Plaintiff's constitutional rights was anything otllean a mistaken interpretation of the law,
gualified immunity is appropriatat the motion-to-dismiss stag@ccordingly, even if Plaintiff
were correct that the individuBlefendants violated his constitoial rights, they are entitled to

gualified immunity and the claims aigpst them must be dismissed.
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3. Municipal Liability

Defendants also argue that Plaintiff has thile state a claim against the Westchester
County Department of Correction unddonell v. Department of Social Services of City of New
York 436 U.S. 658 (1978).

“To state a claim under [8§ 1983], the plaintiffist show that a éendant, acting under
color of state law, deprived him of a federal constitutional or statutory rigykes723 F.3d at
405-06. “Congress did not intend municipalitiebéoheld liable [under § 1983] unless action
pursuant to official municipal policy of ste nature caused a constitutional totfonell, 436
U.S. at 691. Thus, “to prevail on a claim amghia municipality under [8] 1983 based on acts of
a public official, a plaintiff is required to pve: (1) actions taken under color of law; (2)
deprivation of a constitutional or statutory right; (3) causation; (4) damages; and (5) that an
official policy of the municipality caused the constitutional injurjRbe v. City of Waterbuyy
542 F.3d 31, 36 (2d Cir. 2008). Salvatierra v. ConnollyNo. 09-CV-3722, 2010 WL 5480756,
at *10 (S.D.N.Y. Sept. 1, 2010) (dismissing a claigainst agencies wheltee plaintiff did not
allege that any policy or custom czad the deprivation of his rightsidopted by2011 WL 9398
(S.D.N.Y. Jan. 3, 2011Arnold v. Westchester Countyo. 09-CV-3727, 2010 WL 3397375, at
*9 (S.D.N.Y. Apr. 16, 2010) (dismissing a claimaagst the county because the complaint “[did]
not allege the existence of an unconstitutional custom or polagdpted sub nom. Arnold v.
Westchester Cty. Dep't of CaoriNo. 09-CV-3727, 2010 WL 33973713.D.N.Y. Aug. 25, 2010).
The fifth element reflects the notion thatrfaunicipality may not be held liable under § 1983

solely because it employs a tortfeasdBd. of Cty. Comm’rs of Bryan Cty. v. Bravia20 U.S.

3 Although Westchester County Department ofr€ction is not a sudd entity, the Court
presumes that Plaintiff intended to naWlestchester County itself as a defendant.
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397, 403 (1997)see also Newton v. City of New Y,dB6 F. Supp. 2d 256, 270 (S.D.N.Y. 2008)
(“As subsequently reaffirmed and explainedtiy Supreme Court, municipalities may only be
held liable when the municipaliiyself deprives an individual @& constitutional right.”). In

other words, a municipality may not be liableder § 1983 “by applicatn of the doctrine of
respondeat superior.Pembaur v. City of Cincinnat75 U.S. 469, 478 (1986) (italics omitted);
see also Vassallo v. Land®91 F. Supp. 2d 172, 201 (E.D.N.Y. 2008yting that “a municipal
entity may only be heltiable where the entititgself commits a wrong”). Instead, there must be a
“direct causal link between a municipal policy or custom and the alleged constitutional
deprivation.” City of Canton v. Harris489 U.S. 378, 385 (198%ee also City of St. Louis v.
Praprotnik 485 U.S. 112, 122 (1988) (“[G]Jovernmestsould be held responsible when, and
only when, their official policies cause their gloyees to violate another person’s constitutional
rights.”). “In determining munigal liability, it is recessary to conduct a separate inquiry into
whether there exists a ‘policy’ or ‘custom.Davis v. City of New Yor28 F. Supp. 2d 327,

336 (S.D.N.Y. 2002)aff'd, 75 F. App’x 827 (2d Cir. 2003)Normally, “a custom or policy
cannot be shown by pointing to a single instaaf unconstitutional condt by a mere employee
of the [municipality].” Newton 566 F. Supp. 2d at 274ee also City of Oklahoma v. Tufte'1
U.S. 808, 823—-24 (1985) (plurality opinion) (& of a single incident of unconstitutional
activity is not sufficiento impose liability undeMonell, unless proof of the incident includes
proof that it was caused by aristing, unconstitutional municipal policy, which policy can be
attributed to a municipal policymaker.Brogdon v. City of New Rochel200 F. Supp. 2d 411,
427 (S.D.N.Y. 2002) (“A single incident by itself is generatigufficient to establish the
affirmative link between the municipal policy oustom and the alleged unconstitutional

violation.”).
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A plaintiff may satisfy the “policy or atom” requirement by alleging one of the
following:

(1) a formal policy officially endorseldly the municipality; (2) actions taken by

government officials responsible for edisling the municipal policies that caused

the particular deprivation iguestion; (3) a practice sonsistent and widespread

that, although not expressly authorized, constitutes a custom or usage of which a

supervising policy-maker must have beaware; or (4) a failure by policymakers

to provide adequate training supervision to subordinatesgach an extent that it

amounts to deliberate indifference to the rights of those who come into contact with

the municipal employees.
Brandon v. City of New York05 F. Supp. 2d 261, 276—77 (S.D.N.Y. 2010) (citations omitted);
see also Rqéb42 F.3d at 37 (describing the second category for establigtungll liability);
Patterson v. County of Oneida75 F.3d 206, 226 (2d Cir. 200@)escribing methods of
establishingMonellliability). Moreover, a plaintiff musalso establish a causal link between the
municipality’s policy, custom, or practice and the alleged constitutional infoeg. Tuttle471
U.S. at 824 n.8 (“The fact that a municipal ‘pglimight lead to ‘police misconduct’ is hardly
sufficient to satisffMonell's requirement that the particulpolicy be the ‘moving force’ behind
aconstitutionalviolation. There must at least beaffirmative link between[, for example,] the
training inadequacies alleged, and the paicobnstitutional violation at issue.’RRoe 542
F.3d at 37 (holding that “a pldiff must demonstrate that, thugh its deliberate conduct, the
municipality was the ‘moving forcddehind the alleged injury” (quotirigrown, 520 U.S. at
404)); Batista v. Rodriguez702 F.2d 393, 397 (2d Cir. 1983) (“Absent a showing of a causal
link between an official policy ozustom and the plaintiffs’ injuryMonell prohibits a finding of
liability against the [c]ity.”);Johnson v. City of New Yqrko. 06-CV-9426, 2011 WL 666161,
at *3 (S.D.N.Y. Feb. 15, 2011) (nog that after demonstratintge existence of a municipal

policy or custom, “a plaintiff must establishcausal connection—alffiemative link—between

the policy and the deprivation of his constibuial rights” (internal quotation marks omitted)).
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Defendants argue that “Plaintiff has failedstdficiently state a claim that the County of
Westchester had a policy or custtmat violated his Sixth Amendent right to counsel.” (Defs.’
Mem. 12.) They argue on the ground that Ritiihdentifies neithera policy nor a custom—nor
does he allege a single act thanstitutes a deprivation bfs constitutional rights.” 1.)
Defendants appear to argue that Plaintiffgnell claim is deficient solely because he has failed
to adequately allege a depriian of his constutional rights.

Defendants are correct that Pldintias failed to state a claim unddonell because he
has not alleged a deprivation of his constitutional rigBse supra Additionally, however,
Plaintiff has not alleged, with sufficient specify, a policy or custom of the Westchester
County Department of CorrectioWhile one might infer from Platiff’'s submissions that the
denial of the use of the private video f#iene in the control roomvas a policy of the
institution, no such allegation appears in his Complaint. Though such a deficiency could be
corrected through amendment, it ntihvedess precludes PlaintiffSGomplaint from going forward
at this stage.

And Plaintiff is unable to rely on the meuact that he was denied access to the video
telephone. It is well settleddh“[a] single act of a governmeafficial or employee . . . does not
give rise to liability unless it was one taken pursuant to or caused by an official policy or the
official or employee was one who possessed fnghority to establish municipal policy.”
Simpkins v. Bellevue Hosi832 F. Supp. 69, 73 (S.D.N.Y. 1998ge also P.A. v. City of New
York 44 F. Supp. 3d 287, 303 (E.D.N.Y. 2014) (“For tienicipality to be liable for a single
act, the plaintiff must identify a responsiblemicipal official who ‘has final authority over

m

significant matters inMging the exercise adliscretion.” (quotingGronowski v. Spencef24

F.3d 285, 296 (2d Cir. 2005gppeal dismisse®d33 F. App’x 7 (2d Cir2015). Plaintiff has not
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alleged that the individuals who deniednhaccess to the video telephone exercised final
authority over municipal policy, nor has he ew@entified the individuals responsible for his
denial of access tihe video telephone.

Thus, even if Plaintiff is correct that hisrtstitutional rights wereiolated by denial of
access to the private video telephone, there redediniencies in his Complaint that, although
they could be corrected in an amendment, predhiglelaim from going forward at this stage.
In any event, however, because the Court holatsRhkaintiff's constittional rights were not
violated by the denial of the use of the viddegbone, Plaintiff has n@nd cannot state a claim
against the Westchester County Dement of Correction pursuant kdonell.

4. Dismissal Without Prejudice

A complaint should be dismissed withouejpdice if the pleading, “liberally read,’
suggests that the plaintiff has aioh that she has inadequately or inartfully pleaded and that she
should therefore be given a chance to refran@ubdco v. Moritsugu222 F.3d 99, 112 (2d Cir.
2000) (alterations andtation omitted) (quotingsomez v. USAA Fed. Sav. Bahk1 F.3d 794,

795 (2d Cir. 1999)). If a complaint, howeverstsubstantive problems and “[a] better pleading

will not cure [them],” “[s]uch a futile rguest to replead should be denietd” (citing Hunt v.
All. N. Am. Gov't Income Tr159 F.3d 723, 728 (2d Cir. 1998)). Even pro se plaintiffs are not
entitled to file an amended complaint if thergmaint “contains substantive problems such that
an amended pleading would be futild.astra v. Barnes & Noble Bookstomdo. 11-CV-2173,
2012 WL 12876, at *9 (S.D.N.Y. Jan. 3, 2012fd, 523 F. App’x 32 (2d Cir. 2013).

As set forth above, the Complaint, well drdfia many respects, fails to state a claim

because the law in the Second Circuit does ntitteeRlaintiff to his preferred choice of

communications with his attorneys. While tbeurt is unsure whether any amendment could
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cure the deficiencies identified in Plaintiff’s Complaint, because Plaintiff is pro se, and because
Plaintiff has not yet had an opportunity to amend, the dismissal will be without prejudice.
I1I. Conclusion

For the foregoing reasons, the Motion is granted without prejudice. Should Plaintiff wish
to amend his Complaint, he must do so within 30 days of the date of this Order. If Plaintiff does
not file an Amended Complaint within that time, his Complaint will be dismissed with prejudice
and the case will be closed. The Clerk of Court is respectfully requested to terminate the
pending Motion. (Dkt. No. 15.)

SO ORDERED.

DATED:  February § , 2017
White Plains, New York

ETH M. KWS_'/\

ED STATES DISTRICT JUDGE
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