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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

JIYA CANADY,
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-V- No. 1582V-4893 (KMK)
CORRECT CARE SOLUTIONS; OPINION & ORDER

DOCTOR HAMAD SKINNER; S@.
ROBERTS;andWESTCHESTER
COUNTY,

Defendants

Appearances

Jiya Canady

Bronx, NY

Pro Se Plaintiff

James C. Freeman, Esq.

Kent Hazzard, LLP

White Plains, NY

Counsel for Defendants Correct Care Solutions, LLC and Hamad&kDDS
Taryn A.ChapmarLangrin, Esq.

Office of the Westchester County Attorney

White Plains, NY

Counsel for Defendants Sergeant Roberts and Westchester County
KENNETH M. KARAS, District Judge:

Plaintiff Jiya Canady (“Plaintiff”Yorings this prese Action assertinglaims under 42
U.S.C. § 1983 and New York State lalieging thatCorrect Care Solution&LC (“CCS”),
Hamad SkinnerDDS (“Dr. Skinner,” and together with CCS, “CCS DefendaptSergeant
Roberts (“Roberts”) and Westchester County, (the “County,” and together witht& dmunty

Defendants”)yiolated his constitutional rights in connection with dental care provided to
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Plaintiff at Westchester County JailS¢eCompl. (Dkt. No. 1).) Before the Court is a Motion
for Summary Judgment on behalf of CCS Defendaséglkt. No. 41), and a Motion To
Dismiss on behalf of County DefendantseeDkt. No. 48). For the reasons to follow, the
Motions are granted.
|. Background

Due to the posture of this Action, in recounting the factual background, thedesiitio
both the allegations in the Complaint and the Parties’ LOoal Rule 56.1 statements. To the
extent these documents diffartheir presentation of the facts, the Court notes as such.

A. FactualBackground

On February 26, 2013, Plaintiff underwent an annual dental evaluation by Dr. Skinner
and a dental assistantSgeCompl. 3 (Dkt. No. 1); 56.1 Statement (“Defs.’ 56.1") § 6 (Dkt. No.
46); Pl.’s Statement in Opp’n to Rule 56.1 Mot. Summ. J. (“Pl.’s 56.1”) 1 6 (Dkt. No. 53)

Both an xray and exanwere performed, during which Dr. Skinner determined that Plaintiff had
four cavities requiring treatmen{SeeCompl. 3; Defs.” 56.1 § 6; Pl.’s 56.1 ) @laintiff

declined treatmerdt that time, “[b]ut agreed to think about it over the month or so it would take
to schedule the procedure.” (Compls8e alsdefs.’ 56.1 § 6; Pl.’'s 56.1 1 6.) One month

later, Plaintiff “was called back to have the procedure” and again declesdéent, stating that

he “ha[d] no problems with [his] teeth and . . . no pain.” (Com@e8 alsdefs.’ 56.1 | 6;

Pl.’s 56.1 1 6.

1 Since the time of the alleged violations, Defendant Roberts has been promoted to the
position of Captain. SeeDefs.’ Cty. of Westchester and Sergeant Roberts Mem. of Law in Supp.
of Mot. To Dismiss the Compl. 1 (Dkt. No. 50).)

2 Plaintiff’s Complaint casists of a standard prison@nagplaint form, along witlseveral
handwritten pages and attachmentSeg generallfompl.) Page numbers refer to the ECF-
generated pagnumber in the upper right-hand corner of the page.
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On January 28, 2014, Plaintiff had a second annual evaluation where an examayand x-
were again performed.SéeCompl. 3; Defs.’ 56.1  7; Pl.’'s 56.1 { 7.) Dr. Skinner informed
Plaintiff that he had “[eight] cavities that needed treatment as soon as pbsSidmpl. 3 see
alsoDefs.’ 56.1 1 7-8; Pl.’s 56.1 11 7> laintiff was “[e]xtremely alarmely this
informatiori and agreed to begin treatment that day on the left side of his mouth. (Compl. 3—4
see alsdDefs.’ 56.1 § 8; Pl.’s 56.1 {)8Five hours after the treatment, Plaintiff informed the
facility medical director that he was experiencing discomiohis mouth. $eeCompl. 4)
Plaintiff's blood pressure was taken, reported elevated, and ordered to be mon8eee). (

On January 29, 2014, while attempting to eat for the first time since the procedure,
Plaintiff “felt a most powerful paislowly spread from [his] teeth to the whole left side of [his]
face, for several minutes.'1d()) When Plaintiff avoided using the left side of his mouth to eat
and drink, the pain slowly subsidedseg id)

On February 12, 2014, Plaintiff was calledhe facility dentist office “to complete the
treatment orthe right side of [his] mouth,” butué to the pain that Plaintiff was experiencing on
the left side of his mouth, he declined to complete treatment on the rightisidsed also
Defs.’ 56.1 1 9; Pl.’s 56.1 })9 Plaintiff was given a “refusal of treatment fotansign” but was
not given a “plan to address [his] inability to chew using the teeth . . . treated a month pri
(Compl. 4;seeDecl.in Supp. of Mot. for Summ. J’Freeman Decf) Ex. C, at 2 (Dkt. No. 43)

On February 21, 2014, Plaintiff filed a grievance with Roberts, provitdmgletails of
his procedure and pain and “several possible solutions as a way of resolving [his] mbmplai

against dental staff.”ompl 4; seealsoDefs.’ 56.1 1 1(a); Pl.'s 56.1 1 1().)® Plaintiff's

3 CCS Defendants’ statement pursuant to Local Civil Rule 56.1 includes two plisgra
labelled “10.” GeeDefs.’56.1.) The Court will refer to the first of the two paragraphs as 10(a),
and the secahas 10(b).



grievance and a subsequent appeal were dentessCOmpl 5; see alsdefs.’ 56.1 T 1(n);
Pl’s 56.1  1(a).) Plaintiff alleges that Roberts refused to give him any copies of the greevanc
or appeal. $eeCompl 8.)

On March 3, 2014'the day after [his] appealPlaintiff was transferred from
Westchester County Jad Queens Private Detention Centdd. at 5, 8 see alsdefs.’ 56.1
1 10(b) Pl.’s 56.1 1 1(b).) Upon arrival at theew facility, Plaintiff submitted an emergency
request to see dentist and wagivenan appointment with American Mobile Dentabeg
Compl. 5; Defs.” 56.1 § 1B); Pl.’s 56.1 { 1(b).) The dentist recommended that certain
“fil lings that [Dr.] Skinner did[] be replaced,” and subsequently replaced them.pl{Gosee
alsoDefs.” 56.1 § 10(b); Pl.’s 56.1 § ().) Plaintiff continued to experience pain following this
procedure. $eeCompl 5))

In April 2015, Plaintiff ha anannual dental evaluation witkmerican Mobile Dental,
during which an xayand exam were performedSeed.; Defs.’ 56.1  11; Pl.’'s 56.1 1 1.
The dentist determined thRtaintiff neededeplacement of two additional lfings done by Dr.
Skinner. SeeCompl 5; Defs.” 56.1 1 11; Pl.’s 56.1 { 11The replacements were performed on
May 8, 2015. $eeCompl 5; Defs.” 56.1 § 11; Pl.’s 56.1 § 11.) Following the procedtee,
dentist conducted anray and an examanddetermined that “there was no decay found in any of
[Plaintiff's] teeth.” Compl. 5)* Plaintiff was “[s]hocked beyond belief” amequested and

received a copy of his patient chart anchy. (d.)

4 In their 56.1 statement,CSDefendants assert that the dentist for American Mobile
Dental, Dr. Richter‘removed the decay in these teeth,” dreplaced the temporary fillings
with composite fillings.” (Defs.’ 56.1 § 11Rlaintiff objects to the statement regarding the
removal of decay. SeePl.’s 56.1 | 11.)



In light of the information that there was no treatment needed in the teeth Dr. Stadner
scheduled for treatmerR]aintiff determined thate had “required no treatment at all” ahdt
“[t]he procedures already performed [were] unnecessatg.’a( 6.)

Plaintiff seeks “an injunction against Correct Care Solutions and [Dr.] Hakiades, to
prohibit any further unnecessary medical procedures on County Jail ifinastegell as “[a]n
order that Westchester CouriBepartment of Correctiorsnd Community Supervision
(‘DOCCS’)] and it[]s staff honor [p]atient/inmate request[s] for information, including sopie
medical records and paper generated due to formal complaindsithat all inmate complaints
of pain to medical personnel at least [b]e scheduled for prompt evaluation, if not inatyedia
addressed (Id. at8.) Plaintiff also seeks compensation in the amount of $500 per day from
CCSand $500 per day from Westchester County, $100,000 “for whole mouth restoration by a
competent dentist,” punitive damages in the amount of $3,000,000,"gaiddes. Id. at 9.)

B. Procedural History

Plaintiff filed his Complaint on June 19, 20155e€Dkt. No. 1.) The Court issued an
Order of Service on July 14, 20155eeDkt. No. 3.) CCSDefendants filed an Answer on
November 9, 2015.SeeDkt. No. 8.) On June 3, 2016, Magistrate Judge Judith C. McCarthy
issued an Order of Service for County Defendafi@eDkt. No. 27.)

On September 14, 2016 CSDefendants filed their Motion for Summary Judgment and
accompanying papersS¢eDkt. Nos. 41-46.) On September 16, 2016, CobDatfendants filed

their Motion To Dismiss and accompanying pape8eeDkt. Nos. 48-509) Plaintiff filed his

5> During a telephonic conference on August 19, 2016, Plaintiff indicated that he believed
discovery was complete SéeDkt. (minute entry for Sept. 28, 2016).) County Defendants
confirmed as mch inaletterto the Court dated September 27, 201%eeDkt. No. 52.)
Accordingly, on September 28, 2016, Judge McCarthy deemed discovery compéstead).
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oppositions to both Motions on October 12, 20$6eDkt. Nos. 5355), andCCS Defendants
filed theirpapers in reply on November 1, 201€€Dkt. Nos. 56-57). County Defendants did
not file a reply. $eeDkt.)
[I. Discussion
The Court first address€CS DefendantdMotion for Summary Judgment and then
turns toCounty Defendantdotion To Dismiss.

A. Motion for Summary Judgment

1. Standard of Review

Summary judgment is appropriate where the movant shows that “there is noegenui
dispute as to any material fact and the movant is entitled to judgment as a matteér dréal
R. Civ. P. 56(a)see also Psihoyos v. John Wiley & Sons, '8 F.3d 120, 123—-24 (2d Cir.
2014) (same). “In determining whether summary judgment is appropriate, taragstr
“construe the facts in the light most favorable to the non-moving party amesolve all
ambiguities and draw all reasonable inferences againstdlkiant.” Brod v. Omya, In¢.653
F.3d 156, 164 (2d Cir. 2011) (internal quotation marks omittes;also Borough of Upper
Saddle River v. Rockland Cty. Sewer Dist. NA.61F. Supp. 3d 294, 314 (S.D.N.Y. 2014)
(same). Additionally, “[i]t is the movadis burden to show that no genuine factual dispute
exists.” Vt. Teddy Bear Co. v. 1-800 Beargram (3¥.3 F.3d 241, 244 (2d Cir. 2004ge also
Aurora Commercial Corp. v. Approved Funding Colyo. 13€CV-230, 2014 WL 1386633, at *2
(S.D.N.Y. Apr. 9, 2014) (same). “However, when the burden of proof at trial would fall on the
nonmoving party, it ordinarily is sufficient for the movant to point to a lack of evidenaettw g
the trier of fact on an essential element of the nonmovant’s claim,” in whiclitcase

nonmoving party must come forward with admissible evidence sufficient to rgesmiae issue



of fact for trial in order to avoid summary judgmen€CILP Assocs., L.P. v. PriceWaterhouse
Coopers LLR 735 F.3d 114, 123 (2d Cir. 2013) (alterations and internal quotation marks
omitted). Further, “[tjo survive a [summary judgment] motion . . ., [a nonmovant] need[s]
create more than a ‘metaphysical’ possibility that his allegations waextdie need[s] to
‘come forward with specific facts showing that there is a genuine isstreadgt Wrobel v.
County of Erie692 F.3d 22, 30 (2d Cir. 2012) (emphasis omitted) (quiiatpushita Elec.
Indus. Co. v. Zenith Radio Corpt75 U.S. 574, 586—-87 (1986)), and “cannot rely on the mere
allegations or denials contained in the pleadingflker v. City of New YoriNo. 11CV-2941,
2014 WL 1244778, at *5 (S.D.N.Y. Mar. 26, 2014) (internal quotation marks omitted) (citing,
inter alia,Wright v. Goord 554 F.3d 255, 266 (2d Cir. 2009)).

“On a motion forsummary judgment, a fact is material if it might affect the outcome of
the suit under the governing lawRoyal Crown Day Care LLC v. Dept of Health & Mental
Hygiene 746 F.3d 538, 544 (2d Cir. 2014) (internal quotation marks omitted). At summary
judgment, “[t]he role of the court is not to resolve disputed issues of fact but te asstker
there are any factual issues to be trierdd, 653 F.3d at 164 (internal quotation marks
omitted);see also In re Methyl Tertiary Butyl Ether Prods. Liab. LitMDL No. 1358, No.
M21-88, 2014 WL 840955, at *2 (S.D.N.Y. Mar. 3, 2014) (same). Thus, a court’s goal should be
“to isolate and dispose of factually unsupported clain@heva Pharm. Tech. Corp. v. Barr
Labs. Inc, 386 F.3d 485, 495 (2d Cir. 2004) (internal quotation marks omitted) (quilogex
Corp. v. Catrett477 U.S. 317, 323-24 (1986)).

Finally, the Second Circuit has instructed that when a court considers a motion for
summary judgment, “special solicitude” should be afforded a pro se litggnGraham v.

Lewinskj 848 F.2d 342, 344 (2d Cir. 1988)ercado v. Div. of N.Y. State Poljd¢o. 96CV-235,



2001 WL 563741, at *7 (S.D.N.Y. May 24, 2001) (same), and a court should construe “the
submissions of a pro se litigant .liberally” andinterpret them “to raise the strongest arguments
that they suggestTriestman v. Fed. Bureau of Prisois’0 F.3d 471, 474 (2d Cir. 2006) (italics
and internal quotation marks omitted).

2. Analysis

a. Eighth Amendment

“The Eighth Amendment forbidsléliberate indifference to serious medical needs of
prisoners . . . .””Spavone v. N.Y. State Dept of Corr. Serv$9 F.3d 127, 138 (2d Cir. 2013)
(quotingEstelle v. Gamble429 U.S. 97, 104 (1976)). “A convicted prisoner’s claim of
deliberate indiférence to his medical needs by those overseeing his care is analyzed under the
Eighth Amendment because the right the plaintiff seeks to vindicate aoseshie Eighth
Amendment’s prohibition of cruel and unusual punishme@&iozzo v. Koremarb81 F.3d 63,

69 (2d Cir. 2009) (footnote andternalquotation marks omitteddverruled on other grounds

Darnell v. Pineirqg 849 F.3d 17 (2d Cir. 2017):There are two elements to a claim of deliberate

® The status of a plaintiff as either a convicted prisoner drigirdetainee dictates
whether his conditions of confinement are analyzed under the Eighth or Fourteenth Aemendm
Until recently, “[c]laims for deliberate indifference to a . . . seriousatto the health or safety
of a person in custody [were] analyzed under the same standard irrespectivéhef Wies
[we]re brought under the Eighth or Fourteenth Amendme@aiozzo 581 F.3d at 72. However,
the Second Circuit’s recent decisiorDarnell v. Pineirg 849 F.3d 17 (2d Cir. 2017), overruled
Caiozzo'to the extent that it determined that the standard for deliberate indiffereheesare
under the Fourteenth Amendment as it is under the Eighth Amendnenat’35. While the
decision inDarnell proscribed a new analysis for claims brought strial detaineesee id,
the analysis under the Eighth Amendment remains intact.

Here, Plaintiff’s Complaint and the briefing on the instant Motions did not indicate
whether Plaintiff was a convicted prisoner or a pretrial detainee at the tinealfehed
violations. However, results from a New York State inmate information searcatadnat
Plaintiff (or someone with the same name and date of birth as Plaintiff) siaseived into
custody July 1995 and has an earliest release date of NovemberS#HEnmate Information,
New York State Department of Corrections and Community Supervision,
http://nysdoccslookup.doccs.ny.gov/GCAOOPOO/WIQ3/WINQ130. Thus, it appears tinatfPlai
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indifference to a serious medical conditiond. at 72. “First, the plaintiff must establish that he
suffered a sufficiently serious constitutional deprivation. Second, the plainsff semonstrate
that the defendant acted with deliberate indifferenéeliciano v. AndersgrNo. 15CV-4106,
2017 WL 1189747, at *10 (S.D.N.Y. Mar. 30, 2017).

“The first requirement is objective: the alleged deprivation of adequate rhealieanust
be sufficiently serious."Spavone719 F.3d at 138 (internal quotation marks omitted).
Analyzing this objective redgrement involves two inquiries: “[t]he first inquiry is whether the
prisoner was actually deprived of adequate medical c&etghuddin v. Goordd67 F.3d 263,

279 (2d Cir. 2006), and the second “asks whether the inadequacy in medical care is Bufficient
serious. This inquiry requires the [Clourt to examine how the offending condoatieguate
and what harm, if any, the inadequacy has caused or will likely cause the prigbrar280.

To meet the objective requirement, “the inmate must showhbatonditions, either alone or in
combination, pose an unreasonable risk of serious damage to his hédtker v.Schulf 717
F.3d 119, 125 (2d Cir. 2013). “There is no settled, precise metric to guide a ataurt in
estimation of the seriousness of a prisoner’s medical conditBrock v. Wright 315 F.3d 158,
162 (2d Cir. 2003). Nevertheless, the Second Circuit has presented the followiexghaostive
list of factors to consider when evaluating an inmate’s medical condi{tbwhether a
ressonable doctor or patient would perceive the medical need in question as ‘important and
worthy of comment or treatmen(2) whether the medical condition significantlyesfts daily
activities, and (3)the existence of chronic and substantial paihd. (quotingChance v.

Armstrong 143 F.3d 698, 702 (2d Cir. 1998)The second requirement is subjective: the

was a convicted prisoner when the alleged constitutional violations occurred in 2014.
Accordingly, the Court analyzes Plaintiff’s claims under the Eighth Ammemd standard.
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charged officials must be subjectively reckless in their denial of medical capavong719

F.3d at 138. Under the second prong, the question is whether the defendant “knew of and
disregarded an excessive risk to [a plaintiff's] health or safety and hieati¢gfendant was] both
aware of facts from which the inference could be drawn that a substantial sestoafs harm
existed, andlao drew the inference.Caiozzg 581 F.3d at 72 (alterations and internal quotation
marks omitted). In other words, “[ijn medidaéatment cases not arising from emergency
situations, the official’s state of mind need not reach the level of knowing and purposeful
infliction of harm; it suffices if the plaintiff proves that the official acted with certite
indifference to inmate health Nielsen v. Rabin746 F.3d 58, 63 (2d Cir. 2014) (internal
guotation marks omitted). “Deliberate indifference mental state equivalent to subjective
recklessness,” and it “requires that the charged official act or fail to act whilelaetwate of a
substantial risk that serious inmate harm will resuld.”(internal quotation marks omitted).
Mere negligences not enough to state a claim for deliberate indifferei8ze Walker717 F.3d
at 125;Vail v. City of New York68 F. Supp. 3d 412, 424 (S.D.N.Y. 201Relatedly, “mere
disagreement over the proper treatment does not create a constitutionalasidiacordingly,
“[s]o long as the treatment given is adequate, the fact that a prisoner neiigitgodifferent
treatment does not give rise to an Eighth Amendment violatiGhance 143 F.3cat 703.

With respect to the objective component, Plainti#ges that he suffered from “a most
powerful pain . . . [on] the whole left side of [his] face” following treatment,experiences
persistent discoroft to this day. (Compl. 4.) A sufficiently serious conditionagdnditionof
urgency that may result in degeneration or extreme’p&hance 143 F.3d at 702. The Second
Circuit has held that “not all claims regarding improper dental care will be coiost#illy

cognizable” and that “[d]ental conditions, like other medical conditions, may be afigary
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severity.” Id. “A cognizable claim regarding inadequate dental care, like one involving medical
care, can be based on various factors, such as the pain suffered by the’pladnaff703.

Even though “[p]risoners are not entitled to a ‘perf#an for dental care,’Alster v. Goorgd 745

F. Supp. 2d 317, 333 (S.D.N.Y. 2010) (quotidgan v. Coughlin804 F.2d 207, 215 (2d Cir.
1986)), tooth decay and cavities may qualify as serious medical condsi@itarrison v.

Barkley, 219 F.3d 132, 137 (2d Cir. 2008ge alsdBrown v. MewarNo. 07CV-551, 2011 WL
573566, at *15 (W.D.N.Y. Feb. 14, 2011) (finding that a dental conditiatn‘present[ed]

medical urgency that might produce not death, but degeneration or extreme pain, including a
inability to eat . . . constituted a sufficiently serious condition as defined undeigtti
Amendment”) Rashid v. McGrawNo. 01CV-10996, 2006 WL 1378945, at *7 (S.D.N.Y. May
18, 2006) (notinghatclaims of inadequate dental care “can be basedhaous factors, such as
the pain suffered by the plaintiff, the deterioration of the teeth due to a lacktofére, or the
inability to engage in normal activities” (internal quotation marks omitted))

While CCSDefendantassert that “Plaintiff has . . . failed to submit proof that he
suffered a serious injury as a direct resufiGES] Defendants’ actions, Tef.’s Mem. of Law in
Supp. of Mot. for Summ. J. CCSDefs.” Mem.”) 5 (Dkt. No. 42)), they do not dispute the
genuineness of Plaintiff’s complaints of paise€, e.g.id. at 6 (“Plaintiff still has pain on his
lower left side of his mouth)). Construing the record, including Plaintgfallegations, in the
light most favorable td°laintiff and drawing all re@mable inferences in his favor, the Court
assumesthat Plaintiff's dentalpain constituted a sufficiently serious condition as defined under
the Eighth Amendment.

With respect to theecond prong, howevdr]aintiff has not adequately alleged t4Z S

Defendants‘acted with a sufficiently culpable state of mind3rimmett v. Corizon Med. Assocs.
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of N.Y, No. 15CV-7351, 2017 WL 2274485, at *4 (S.D.N.Y. May 24, 2017). Simply put,
Plaintiff's dentalneeds were not ignored. The Parties do not dispute that Plaintiff underwent an
annual dental evaluation on February 26, 2013, where Dr. Skinner identified four teeth in need of
treatment.(SeeDefs.’ 56.1 | 6; Pl.’'s 56.1 § 6.) The recdudherreflects that Plaintiff declined
treatment on March 26, 2013ecause he was in “no pain” at the tinf8eeFreeman Decl. Ex.

C, at 2.) The following year, on January 28, 2014, Plaintiff again had an annual dentgl revie
during which Dr. Skinner identified four additional teeth with caviti€¥eeDefs.’ 56.1 § 7; Pl.’s
56.1 1 7.)CCSDefendants contend that “Dr. Skinner encouraged [Plaintiff] to have dental work
performed on some of his cavities at that same visit on January 28, 2014,” (Defs.’ 56.1 | 8),
while Plaintiff asserts that Dr. Skinner “ignored Pldiifis initial refusal of treatment” and
“proceeded to strongly try and persuade Plaintiff to have this treatmenmtftyasizing the
seriousness of the decay,” (Pl.'s 56.1) 18 any event, “[P]laintiff agreed to have [these teeth]
treated.” [d. 1 8(9; see alsdefs.’ 56.1 | 8.)At a follow-up visit on February 12, 2014,

Plaintiff refused the scheduled dental treatment to the remaining teeth on trsedegbi his

mouth “because of pain."SeeDefs.’ 56.1 | qinternal quotation marks omitted);.BI56.1 | 9;
Freeman Decl. Ex. C, at38.)

CCS Defendantarguethat“Plaintiff’s federalcivil rights claims againgDr.] Skinner
appearo be based solely on his own subjective belief that Dr. Skinner could have done
something on February 12, 2014 to get him out of pain, even though Plaintiff refused to be seen.”
(CCSDefs.” Mem. 5.) In response, Plaintiff contends that he “did make a complaint cowgcerni
pain, and treatment for that pain,” and that “treatment for that pain was intehgdiged out.”

(Pl’s Mem. of Law (“Pl.’'s Summ. J. Opp’n”) 6 (Dkt. No. 54).) The record does not support this

assertion. $eeFreeman Decl. Ex. H, 20 (“Q: Did you ask about Plaintiff’s pain? A: I'm sure
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| did. | don’t recall exactly, but with any patient, | would always ask why drat we can do to
try and help . . . .”)id. at 24 (“Q: [W]as there any discussion about painkillers fda[ijff? A:
... [T]here could have been. Usually there is, but sometimes the inmate will sigfuiz and
just leave because they're upset that they’re in pain . . .. But if they stick around apdowe tr
talk about it, we would offer Motrin.”).)

As to the refusal to be treated, Plaintiff contends that his “signing of arébus” and
its use “as a blanket instrument is misguided” because the form does natarfdihat exactly
[was] being refused.” Rl.'s Summ. J. Opp’n.p Plaintiff asserts that “[i]f medication for pain
was offered and refused [§]laintiff,” as Dr. Skinner testified, “the refusal form provides an
area for dental staff to record this very specific refusatl’) (Plaintiff is correct that the
“Refusal of Treatment” fornprovides spaces for “Refused medication” and “Refused dental
care,” and only the latter is chexd. (Freeman Decl. Ex. C, a) However, Plaintiff in his
deposition testified that on February 12, 2014, he did not ask Dr. Skinnerdamnitad assistant
for treatmenfor his pain. $eeFreeman Decl. Ex. F, at 685 (“Q: ... [D]id you . . . ask [the
dental assistant] if you could have treatment for your pain? Or at leakes#ntist, because he
wasn’t £eing you at that time? . . . A: No, | didtrspecifically ask [the dental assistant] for
that.”);id. at 65 (“*Q: . . . [D]id you ask [Dr. Skinner], can you please see me for the pain on the
left side of my mouth? A: | don’t think that | said those words, no.”).) Thus, thedrdoes not
establsh that “treatment for thatain was immediately ruled dubr unaddressed. (Pl.'s Summ.
J. Opp’n 6.) Indeed, the record does not indicate that Plaintifleseer made a request for
treatment of his pain to Dr. Skinner or any employee of CCS. To the eldenificlaims that

Roberts or Westchester County refused his reqtesétsat his painthe Court addresses those
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allegationsbelow. Accordinglythe Motionfor Summary Judgment is granted as to Plaintiff's
deliberate indifference claims.

b. Right to Medical Information

In his opposition to CCBefendantsMotion for Summary JudgmerR]aintiff includes
arguments supporting the violation of his righhimedical information in connection with his
right to refuse the treatment hiimately underwent. Seegenerallyid. at 2—-4.) CCS
Defendants contend in reply that “[P]laintiff provides no evidence that he was not tb&l of
risks and benefits of the trea¢nt,” but that “the issue is moot as the use of temporary filling
material is irrelevant to the issue of whether Dr. Skinner was deliberatédhgrnedt or
committed malpractice which are the allegations contained in Plaintiff’'s Compla@€S (
Defs.’Reply Mem. of Law in Supp. of Mot. for Summ.(JCCSDefs.” Reply”) 4(Dkt. No. 56).)

To the exten€CCSDefendants argue that such allegatioat Plaintiffwas not informed
of the risks of the procedurase notexplicitly included in Plaintiff’s Complaint, the Court
agrees. Howevem his ComplaintPlaintiff alleges that “[o]n February 21[,] 2014[,] [he] filed a
formal grievance . . contain[ing] the . .information[about his treatment]n addition [to] . . .
several possible solutions as a way of resolving [his] complaint against stafital (Compl. 4.)
Plaintiff cites to “exhibit D1"—his grievance-which isattached tahe Complaint (Seed. at
21-24.) In the grievance, Plaintiff requests that “dental staff . . . notignpsthat they will
only recki]ve temporary fillingeforetreatment is startgtland requests “an answer to the
guestion of why [Plaintiff] wasn’t informed that [his] tooth was in danger of beitigd before
treatment.” [d. at 21.)

While “a plaintiff’s pro se status does not allow him to rely on conclusory allegations or

unsubstantiated speculation to overcamaotion for summary judgmentXlmonte v. Florio
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No. 02CV-6722, 2004 WL 60306, at *3 n.10 (S.D.N.Y. Jan. 13, 2004) (italics orpittdeere a
plaintiff “verifie[s] his complaintoy attesting under penalty of perjury that the statements in the
complaint [are] true to the best of his knowledge,” the “verified complkaiiot be treated as an
affidavit for summaryudgment purposesColon v. Coughlin58 F.3d 865, 872 (2d Cir. 1995)
see also, e.gFranco v. Kelly 854 F.2d 584, 587 (2d Cir. 1998)ofing thatwhere goro se
complaint is sworn, the pleading and its attached exhibits may be considered oorafonoti
summaryjudgmeny. Here,Plaintiff’'s Complaint is signed and dated and‘thkeclare[s] under
penalty of perjury that the foregoing is true and correct.” (Compl. 11.), Thei€ourt
considers the allegations made in Plaintiff’s grievance and referencedasiwdtto his
Complaint, and turns to the merits of those claims.

A “person has a constitutionally protected liberty interest in refusing uedvané¢dical
treatment.” Cruzan v. Dir., MoDep’t of Health 497 U.S. 261, 278 (1990).

While decisions regarding medical treatment are normally private matters to be

resolved between an individual and his or her physician, when these decisions occur

in the prison settigp, the government has a rol&€he state is obligated to provide

medical care to those that it has incarcerated and thus made dependent on the care

and services that it provides.
Pabon v. Wright459 F.3d 241, 249 (2d Cir. 2006). The Second Circuifuréger explained
that

an individual cannot exercise his established right to refuse medical treatnaen

meaningful and intelligent fashion unless he has sufficient information about

proposed treatment.Absent knowledge of the risks or consequenced &

particular treatment entails, a reasoned decision about whether to accept or reject

that treatment is not possibl&/e therefore hold that, in order to permit prisoners

to exercise their right to refuse unwanted treatment, there exists a litiergst in

receiving such information as a reasonable patient would require in ordekéo ma
an informed decision as to whether to accept or reject proposgidahtreatment.

Id. at 249-50.The Second Circuit heldhoweverthattheright to this informatiorfis far from

absoluté. Id. at 250. “To assert a claim for a violation of this due process right to adequate
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information, an inmate must allegét) government officials failed to provide him with such
information; (2) this fdure caused him to undergo medical treatment that he would have refused
had he been so informed; and (3) the officials’ failure was undertaken with deiberat
indifference to the prisoner’s right to refuse medical treatmertiston v. Bendhein®72 F.

Supp. 2d 378, 384 (S.D.N.Y. 200@uotingPabon 459 F.3d at 246). Put another way, lif]

plaintiff must show that the doctor withheld information with the intent that the prisgres &
treatment that he otherwise would refusg€ga v. Re)JINo. 09CV-737, 2012 WL 2860793, at

*8 (D. Conn. July 9, 2012).

While Plaintiff argues that “if [he] would have known that he would beeiajg
temporary fillings he would have been more firm in his refusal,” this does not deatetisat
he would have declined the procedure altogether. (Pl.'s Summ. J. Oppmady event, een
were the Cournto assume Plaintiff would have refused the fillings had he been given this
information he has not established that Dr. Skinner withheld information dteteémporary
nature of the flings with theintentof having Plaintiff undergo treatmengeeSmith v. Corizon
Health Servs.No. 14CV-8839,2015 WL 6123563at *2 (S.D.N.Y. Oct. 16, 2015) (“The . ..
test for deliberate indifference requires that][{lpdaintiff prove that [the] [d]efendants
deliberately withheld information about the [medical treatment], specificallhéopurpose of
inducing an inmate to accept [it]. It is not enough for the health worker to matetyifdorm a
prisoner of the risks and side effects . . . .” (footnote and citations omittadd)y. Bloomberg
No. 04CV-8690, 2008 WL 123840, at *5 (S.D.N.Y. Jan. 8, 2008) (holding that the plaintiff
failed to satisfy a claim of failure to receimeedical information because he “[did] not, and
indeed . . . [could not], allege that the doctors’ purported failure to inform [him] of the side

effects of his medication were driven by the doctors’ desire to require fimifffl to accept the
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treatment offered’ see also Pierce. Pillai, No. 14CV-1477, 2016 WL 6774225, at *5 (D.
Conn. Nov. 15, 2016) [The] [p]laintiff must show that the doctor withheld information with the
intent that the prisoner agree to treatment that he otherwise would efusdeed, attached to
Plaintiff's opposition is a letter fror@CSDefendants’ counsel stating tH&tr. Skinner’s rate of
pay is based on a full-time salaried position with CCS, and [he] does not receiuacanyive”
based on procedures performed. (Pl.'s Summ. J. Opp’n‘ldadvertent failures to impart
medical information,” “simple lack of due care,” and “simple negligenceaanake out a
violation of either the substantive or procedural aspects @uleeProcess Clausel’ara, 2008
WL 123840, at *4(italics and internatjuotation marks omitted).Therefore, the Court grants

the Motion for Summary Judgment as to Plaintiff’s claregarding theight to medical

information®

 As to Plaintiff’s claims that he “wasn’t informed that [his] tooth was in dangbeioig
pulledbeforetreatment,” (Compl21), further in his grievance, Plaintiff contradicts this claiyn
stating “[tlhey emphasized the rapid decaying and told me that | was in adringating several
teeth pulled if I didn't get the fillings,’id. at 22).

8n his opposition to CCS Defendants’ Motion for Summary Judgment, Plaintiff also
raises arguments in support of an access to the courts claim against Cdantiebes. $ee
Pl.’s Summ. J. Opp’n 11 (“Roberts refused to provide copies [of the grievance] iat[f]la
id. at 12 (“Roberts refused to give [P]laintiff copies of documents that policy alléave
[P]laintiff to have at the time.”)d. at 12-13 (“Roberts[’] actions created an unjust economic
burden on [P]laintiff. These actions also prevented [P]laintiff from provithage withheld
documents as exhibits in the [Clomplaintit); at 13 (“Roberts[] testimony that inmates are not
provided with copies of their lawful documents is further evidence of another suspect
policy/practice and custom of Westchester County.”).)

The Court declines to consider these arguments in deciding the Motion for Summary
Judgment brought by CCS DefendaniSedCCS Defs.’ Reply 6 (“CCS Defendants have not
responded to any arguments by Plaintiff involving [County Defendants], as thespasented
by separate counsel who has filed its own pending Motion [T]o Dismiss.”).)
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c. Supplemental Jurisdiction

The Court also construes Piaff's Complaint as asserting claims wialpractice and
negligence against CCS Defendants for the performanaenaicessary dental workSee
Compl. 6 Plaintiff determined that he had “required no treatment at all” and that “[t]he
procedures already performed [were] unnecessargy.jhe Court ultimately dismisses the
federal claims against these Defendants, it need not exercise its discretiontéaonma
supplemental jurisdiction over any pending state-claims. See28 U.S.C8 1367(c)(3) (“The
district courts may decline to exercise supplemental jurisdiction over a claim . . . if ... the
district court has dismissed all claims over which it has original juriedict . .”). Thus, the
Court declines to exercise supmental jurisdiction owetheseclaims arising under state tort
law. SeeMatican v. City of New Yorls24 F.3d 151, 154-55 (2d Cir. 2008) (“[I]f [the plaintiff]
has no valid claim under 8 1983 against any defendant, it is within the district cowresidis
to decline to ex@ise supplemental jurisdiction over the pendent dateclaims.”) Thomas v.
Ariel West— F. Supp. 3d —, 2017 WL 1031277, at *9 (S.D.N.Y. Mar. 15, 204rénting
summary judgment on the plaintiff’s federal claims adeclin[ing] to exercisesupplemental
jurisdictionof [the] [p]laintiff’s state and citylaw claims relating to those alleged violations”)
The Court thus turns to County Defendants’ Motion To Dismiss.

B. Motion To Dismiss

1. Standard of Review

The Supreme Court has helat although a complaint “does not need detailed factual
allegations” to survive a motion to dismiss, “a plaintiff’s obligation to provide tbergls of his
entitlement to relief requires more than labels and conclusions, and a ficrreaitation of tle

elements of a cause of action will not d@&e&ll Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)
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(alteration and internal quotation marks omitted). Indeed, Rule 8 of the Fedasldrdivil
Procedure “demands more than an unadorned, the-defendawfully-harmedme accusation.”
Ashcroft v. 1gbal556 U.S. 662, 678 (2009). “Nor does a complaint suffice if it tenders naked
assertions devoid of further factual enhancemeldL (alteration and internal quotation marks
omitted). Rather, a complaint’s “[flactual allegations must be enough to ragge torrelief

above the speculative levelTwombly 550 U.S. at 555. Although “once a claim has been stated
adequately, it may be supported by showing any set of facts consistertendtfegations in the
complaint,”id. at 563, and a plaintiff must allege “only enough facts to state a claim to relief that
is plausible on its facejd. at 570, if a plaintiff has not “nudged [his] claims across the line from
conceivable to plausible, the[] complamtist be dismissedid.; see also Igbal556 U.S. at 679
(“Determining whether a complaint states a plausible claim for relief will . . . betexto

specific task that requires the reviewing court to draw on its judicial experarm common

sense. But where the wglleaded facts do not permit the court to infer more than the mere
possibility of misconduct, the complaint has alleged—but it has not ‘showftatthe pleader

is entitled to relief.” (second alteration in original) (citation omitteyi)qting Fed. R. Civ. P.
8(a)(2));id. at 678-79 (“Rule 8 marks a notable and generous departure from the hypertechnical,
code-pleading regime of a prior era, but it does not unlock the doors of discovery foitiff plai
armed with nothing more than conclusions.”).

“[W]hen ruling on a defendant’s motion to dismiss, a judge must accept as true all of the
factual allegations contained in the complaifickson v. Pardus551 U.S. 89, 94 (2007per
curiam) and “draw(] all reasonable inferences in favor of the plaintdghiel v. T & M Prot.

Res., InG.992 F. Supp. 2d 302, 304 n.1 (S.D.N.Y. 2014) (ciKogh v. Christie’s Int'l| PLC699

F.3d 141, 145 (2d Cir. 2012)). Additionally, “[ijn adjudicating a Rule 12(b)(6) motion, a district
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court must confine its consideration to facts stated on the face of the compldodtuments
appended to the complaint or incorporated in the complaint by reference, and to mattech of
judicial notice may be taken..eonard F. v. Isr. Disc. Bank of N,Y99 F.3d 99, 107 (2d Cir.
1999) (internal quotation marks omittedge also Wang v. Palmisagrib7 F. Supp. 3d 306, 317
(S.D.N.Y. 2016) (same).

Because Plaintiff is proceeding pro se, the Court must construe his pleadireajbyldoed
“interpret them to raise the strongest arguments that they sugitssdnet v. Metro. Hosp. &
Health Hosp. Corp.640 F. Supp. 2d 345, 347 (S.D.N.Y. 2009) (internal quotation marks
omitted);see also Triestman v. Fed. Bureau of Pris@™® F.3d 471, 474 (2d Cir. 2006) (per
curiam) (same). This admonition “applies with particular force when a ptaimiNil rights are
at issue.”Maisonet 640 F. Supp. 2d at 348e¢e alsdvicEachin v. McGuinnis357 F.3d 197, 200
(2d Cir. 2004) (same). However, the liberal treatment afforded to pro se litigastsat@xcuse
a pro se party “from compliance with relevant rules of procedural and substantite
Maisonet 640 F. Supp. 2d at 348 (internal quotation marks omitted).

2. Analysis

a Insufficient Service

“[A] federal court generally may not rule on the merits of a case withoutigtetrmining
that it has jurisdiction over the category of claim in suit (stthjgatter jurisdiction) and the
parties (personal jurisdiction).Sinochem Int’'l Co. v. Malaysia Int’l Shipping Carp49 U.S.
422, 430-31 (2007). Valid service is a prerequisite for a federal court to assert personal
jurisdiction over a claimSeeOmn Capital Int’l, Ltd. v. Rudolf Wolff & C9.484 U.S. 97, 104
(1987). “When a defendant moves to dismiss under Rule 12(b)(5), the plaintiff bears time burde

of proving adequate serviceDickerson v. Napolitands04 F.3d 732, 752 (2d Cir. 2010)
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(alteration and internal quotation marks omittesge alsafomney v. Int’l Ctr. for the Disabled

No. 02CV-2461, 2003 WL 1990532, at *3 (S.D.N.Y. Apr. 29, 2003) (“Once a defendant raises a
challenge to the sufficiency of service of process, the plaintiff bears terbaf proving its
adequacy.” (internal quotation marks omitted)).determiningthe sufficiency of servicaghe

Court “must look to matters outside the complaint to determine what steps, ifeplaititiff

took to effect service.'C3 Media & Mktg. Grp., LLC v. Firstgate Internet, Ind19 F. Supp. 2d
419, 427 (S.D.N.Y. 2009)nternal quotation marks omittedyee alsd”H Int’l Trading Corp. V.
Nordstrom, Inc.No. 07CV-10680, 2009 WL 859084, at *3 (S.D.N.Y. Mar. 31, 2009 court

may, on a Rule 1B{(5) motion to dismiss, consider affidavits and documents submitted by the
parties without converting the motion into one for summary judgment under Rule 56&t(@aite
and internal quotation marks omitted)).

Rule 4(m) requires a plaintiff to effectquer service on a defendant within 90 days of
the filing of the complaintSeeFed. R. Civ. P. 4(mJ. If a plaintiff fails to do so, the Court “must
dismiss the action without prejudice against [the] defendant or order thatdaevicade within
a spedied time.” Id. However, if the plaintiff has demonstrated good cause for a failure to
effect service, the couniustextend the time to effect servichl.; see alsd@lessinger v. United
States174 F.R.D. 29, 31 (E.D.N.Y. 1997) (noting that if a plaintiff demonstrates good cause,
“the extension [to serve] is mandatory”). To determine whether a pldiatflemonstrated

good cause, “[c]ourts generally consider three factors . . . : (1) whetheldheakilted from

% Although not relevant for purposes of this Opinion, the Court notes that, at the time
Plaintiff filed this Action inJune 2015, the former 120-day period providedfoRule 4(m) was
in effect. See, e.gRosado-Acha v. Red Bull Gmhto. 15CV-7620, 2016 WL 3636672, at *9
(S.D.N.Y. June 29, 2016) (“[U]nder Federal Rule of Civil Procedure 4(m), prior to iesniesy
2015 amendment, a plaintiff was required to serve a defendant with a summons and dlmpy of
complaint within 120 days after the complaint was filed.”).
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inadvertence or whether a reasdeaddffort to effect service has occurred, (2) prejudice to the
defendant, and (3) whether the plaintiff has moved for an enlargement of timectcsefivice
under Rule 6(b) of the Federal Rules of Civil Procedukhevarria v. Dept of Corr. Servs. of
N.Y.C, 48 F. Supp. 2d 388, 392 (S.D.N.Y. 1999).

Here,the docket reflects that service was executed upon Roberts on June 6, 2016 and
accepted by Officer EBans. $eeDkt. No. 32.) Countpefendants contend that Officer éans
was not authorized taccet personal service on behalf of Robensl that “Plaintiff has neither
alleged the existence of nor cited to/produced from the public records maintaitied by
Westchester County Clerk, any filing by Christopher Roberts appointingeDENe]ans as an
agent to accept personal service on behalf of Robdidefs.’ Cty. of Westchester and Sergeant
Roberts Mem. of Law in Supp. of Mot. To Dismiss the Compl. (“Cty. Defs.” Mem.”) 4k& (D
No. 50).)

Although the “special solicitude afforded to pro se civil rights litigants doegivnet
them license to violate the Federal Rules of Civil Proced&ef’v. LaValleyNo. 10CV-1463,
2013 WL 1294448, at *3 (N.D.N.Y. Mar. 27, 2013) (italics omitted), the Court has an obligation
“to make reasonable allowances to profgotselitigants from inadvertent forfeiture of
important rights because of their lack of legal trainifigdguth v. Zuck710 F.2d 90, 95 (2d Cir.
1983) (italics omitted). Moreover, ti8econd Circuit has a “clearly expressed preference that
litigation disputes be resolved on the meritsgjia v. Castle Hotel, Inc164 F.R.D. 343, 346
(S.D.N.Y. 1996)see also Cody v. Mell®9 F.3d 13, 15 (2d Cir. 1995) (same).

In an Order of Servicdated June 3, 2016, the Court instructed the Clerk of Court “to fill
outa U.S. Marshals Service Process Receipt and Return form” for County Ddfetfatah

deliver to the Marshals Service all of the paperwork necessary for the Marshate $o effect
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service upon these defendants.” (Dkt. Na) ZI’'he Marshals Service was additionally directed
to effect service upon County Defendants within 14 days of the date of the CBdend)(

At the Court’s instructionPlaintiff relied on the Marshal Servicdo carry out his service
obligationsin the allotted time and was seemingly unaware that service was ineffective.
Additionally, County Defendants do not allege any prejudice to Robénes Court thus finds
that Plaintiff has demonstrated good causénie failure to serve Roberéd is unwilling to
dismiss the claims againsim on this basis.

b. Failure to Exhaust Administrative Remedies

The Prison Litigation Reform Act (“PLRA”) provides that “[n]o action lsba brought
with respect to prison conditions under [8] 1983 of this title, or any other Federal law, by
prisoner confined in any jail, prison, or other correctional facility until suchrasimative
remedies as are available are exhausted.” 42 U.S.C. § 1997e(a). The exhapstement
applies to all personal incidents while in prisBoyter v. Nusslg534 U.S. 516, 532 (2002)
(holding exhaustion is required for “all inmate suits about prison life, whether theyenvol
general circumstances or particular episode®®; also Johnson v. Killiae80 F.3d 234, 238
(2d Cir. 2012) (per curiam) (same), and includes actions for monetary damagéss thhesfaict
that monetary damages are not available as an administrative r&uoettyy. Churner532 U.S.
731, 741 (2001) (holding exhaustion is required “regardless of the relief offered through
administrative procedures”). Moreover, the PLRA mandates “proper extiusthat is,
‘using all steps that the agency holds out, and doing so properljhich] entails. . .
‘completing the administrative review process in accordance with the applicable padcedu
rules.” Amador v. Andrew$55 F.3d 89, 96 (2d Cir. 2011) (alteration omitted) (quoting

Woodford v. Ngo548 U.S. 81, 88, 90 (2006¥ee alsalones v. Boglkb49 U.S. 199, 211 (2007)
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(“There is no question that exhaustion is mandatory under the PLRA and that unexhausted cl
cannot be brought in court.”).

As a general matter, the New York StBiepartment of Corrections and Community
Supervisionnmate Grievance PrograrfiGP”) outlines the procedures that apply to grievances
filed by inmates in New York State correctional facilities. The IGP provimles threestep
grievance processSee/ N.Y. Comp. Codes R. & Regs. (“N.Y.C.R.R.”) § 701 et sseg; also
Abdallah v. RagnemMNo. 12CV-8840, 2013 WL 7118083, at *2 (S.D.N.Y. Nov. 22, 2013) (noting
that ‘[DOCCS] provides an administrative remedy for many prisoners’ claims¢hwsi“a
grievance system available to prisoners in custody at state pr{staimgj 7 N.Y.C.R.R.

8§ 701.1(c))). Under the framework used in typical cases, an inmate must firstdiitgokamt at
the facility where the inmate is housed within 21 calendar days of an allegeceaceur

7 N.Y.C.R.R. 8§ 701.5(a)(1). The second step intipartite framework is for the grievant or any
direct party to appeal tHamate Grievance Review Commit®eecision to the prison
superintendent within seven calendar days after receipt of the written resalimsugh the
appealing party can seak eception to the time limitSeeid. 8 701.5(c)(1). The third and

final step is to appeal the superintendent’s decision tGCéméral Office Review Committee
(CORQ), which the prisoner must do within seven days of the superintendent’s written response
to the grievanceld. 8 701.5(d)(1)(i). Here, too, an inmate may reqaestxception to the time
limit. Seeid. “[O]nly after CORC has reviewed the appeal and rendered a decision are New
York’s grievance procedures exhauste@ardner v. DaddezidNo. 07CV-7201, 2008 WL

4826025, at *2 (S.D.N.Y. Nov. 5, 2008).
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The PLRA does, however, “contain[] its own, textual exception to mandatory
exhaustion.”Ross v. Blakel36 S. Ct. 1850, 1858 (2016). The Supreme Court recently
explained:

Under 8§ 1997e(a), the exhaustion requirement hinges on the “availablility]” of

administrative remedies: An inmate, that is, must exhaust available remedies, but

need not exhaust unavailable ones. And that limitation on an inmate’s duty to
exhaust . . . has real content. ... [A]n inmate is required to exhaust those, but only
those, grievance procedures that are “capable of use” to obtain “some relief for the
action complained of.”

Id. at 1858-59 (quotingooth 532 U.S. at 738).

There are “three kindsf circumstances in which an administrative remedy, although
officially on the books, is not capable of use to obtain relif.”at 1859. First, an
“administrative procedure is unavailable when . . . it operates as a simple deaditgnd
officers unable or consistently unwilling to provide any relief to aggriewedies.” Id.

Second, “an administrative scheme might be so opaque that it becomes, prapeecding
incapable of use. In this situation, some mechanism exists to provide relief, butnawyordi
prisoner can discern or navigate itd. Third, an administrative remedy may be unavailable
“when prison administrators thwart inmates from taking advantage of a grievacessr
through machination, misrepresentation, or intimidatidd.”at 1860. These three
circumstances “do not appear to be exhaustiéfams v. Priatng 829 F.3d 118, 123 n.2 (2d
Cir. 2016), but they do “guide the [c]ourt’s inquiriKhudan v. LeeNo. 12€CV-8147, 2016 WL
4735364, at *5 (S.D.N.Y. Sept. 8, 2016).

A plaintiff need not plead that one of these three circumstances exists or thairhe di
fact exhaust his administrative remedies because the “[f]lailure to exhaustsicitiva

remedies is an affirmative defense under the PLRA, not a pleading requiremM@hains 829

F.3d at 122. Instead, County Defenddrearthe burden of proving that Plaintiff failed to
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exhaust available administrative remedid&Coy v. Goord255 F. Supp. 2d 233, 248 (S.D.N.Y.
2003) (“[The] defendants bear the burden of proof and prisoner plaintiffs need not plead
exhaustion with particularity.”see alsdMilliams 829 F.3d at 122 (“[I[jnmates are not required
to specifically plead or demonstrate exhaustion in their complaints.” (ihtpratation marks
omitted)). Thus, a motion to dismiss pursuant to Rule 12(b)(6) for failure to exhaukt be
granted only if “nonexhaustion is cldanm the face of the complaint.lovick v. SchrirpNo.
12-CV-7419, 2014 WL 3778184, at *4 (S.D.N.Y. July 25, 2014) (alterations and internal
guotation marks omittedgee also Lee v. O’'HareNo. 13CV-1022, 2014 WL 7343997, at *3
(N.D.N.Y. Dec. 23, 2014) (“Dismissal under Rule 12(b)(6) for failure to exhaust is@pgte if
such failure is evidenced on the face of the complaint and incorporated docum8tdarig v.
MazzucaNo. 04CV-8266, 2006 WL 3096031, at *4 (S.D.N.Y. Oct. 31, 2006) (“[Bly
characterizing nomxhaustion as an affirmative defense, the Second Circuit suggests that the
issue of exhaustion is generally not amenable to resnlby way of a motion to dismiss.”
(internal quotation marks omitted)).

In their Motion To Dismiss, County Defendants assert that “[P]laintiff dichppeal to
the State of New York’s Citizen Policy and Complaint Review Council, whiteiginal step in
the grievance process regarding appeals of an inmate’s grievance.” ¢GtyMzm. 6.)
CountyDefendant@cknowledge that “[P]laintiff has annexed to his [Clomplaint evidence of a
grievance concerning his alleged inadequate medical treatmentgritahd that “this was not
the entire grievance executed by the [P]artield?) (County Defendants reference Exhibit D to
their Motion, “which contains . . . [P]laintiff's entire grievance documentduding Sergeant
Roberts’ determination, [P]laintiff appeal, and Warden Orlando’s denial of [P]laintiff's appeal,

and acceptance by [P]laintiff of the [d]ecision of War@tando as evidenced bystsignature
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indicating the same As well as Exhibit C, an affidavit of Roberts, “indicat[ing] . . . [P]iffin
did not appeal to the State of New York’s Citizen’s Policy and Complaint Review Couyd.)

It is not clear from the face of the Complaint that Plaintiff faileflily exhaust his
administrative remedies before commencing this Actiorthe section of the standard prisoner
complaint form that asks, “[w]hat steps, in any, did [Plaintiff] take to applealdenial]?
Describe all efforts to appeal to the highest level of the grievance processpl(@9, Plaintiff
responds that he “tified the staff member in charge, S[ergedRtjerts[,] of [his] desire to
appeal the denial,’id.). It is unclear whether the appeal Plaintdferencess thethird and final
step. While Plaintiff further contends that he “was transferred the day aftgrdppeal was
denied, making any further actionthe administrative level mootPlaintiff does not clarify
whether he actuallipokany further action, despite its alleged futilityd.(at 8.) Additionally, it
is not clear ifPlaintiff is contending that his transfer rendered his administrative remedies
unavailable undeRoss Seel36 S. Ct. at 1858. Thus, the Court cannot find that “nonexhaustion
is clear from the face of the complaint ovick 2014 WL 3778184, at *4Accordingly, the
Court declines to dismiss Plaintiff’s Complaint on the basis of County Defendahtgistion
defense.

¢. Monell

County Defendants further contend that “[tlhere are no allegations that the Gadray
policy, custom or practice of any kind which was unconstitutionats facé andthat “[t]here is
no respondeat superior theory of liability available as against the Courdypwsition as merely
an employe[rjof Defendant Roberts.” (Cty. Defs.” Mem. 10.) The Court agrees.

A municipal defendant “cannot be held liable under § 1983 on a respondeat superior

theory.” Monell v. Dept of Social Servs. of City of N436 U.S. 658, 691 (1978) (italics
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omitted);see also Jones v. Town of East Haw91 F.3d 72, 80 (2d Cir. 201@gaffirming that
“a municipality cannot be held liable on a respondeat supleaisis for the tort of its employee”
(italics omitted)) Rather, to prevail on a § 1983 claim against a municipal employer, Plaintiff
must satisfy the requirements set forttMianell and its progey, which adhere to the well
settled principle that “Congress did not intend municipalities to be held liable [8ri®&3]
unless action pursuant to official municipal policy of some nature caused autmmst! tort.”
Monell, 436 U.S. at 691see als Hunter v. City of New Yor85 F. Supp. 3d 310, 322 (E.D.N.Y.
2014) (“In order to sustain a claim for relief pursuant to 8§ 1983 against a municipal d¢f@nda
plaintiff must show the existence of an official policy or custom that cangay and a diect
causal connection between that policy or custom and the deprivation of a constitigharigl r

A plaintiff may satisfy the “policy or custom” requirement by alleging one ®f th
following:

(1) a formal policy officially endorsed by the municipgli{2) actions taken by

government officials responsible for establishing the municipal policies theg¢da

the particular deprivation in question; (3) a practice so consistent and widksprea

that, although not expressly authorized, constitutes a custasage of which a

supervising policymaker must have been aware; or (4) a failure by policymakers

to provide adequate training or supervision to subordinates to such an extent that it

amounts to deliberate indifference to the rights of those who comeointtact with

the municipal employees.
Brandon vCity of New York705 F. Supp. 2d 261, 276—77 (S.D.N.Y. 2010) (citations omitted).
In addition, a plaintiff must establish a causal link between the municipality’sypalistom, or
practice and the aligd constitutional injurySeeRoe v. City of Waterburp42 F.3d 31, 37 (2d
Cir. 2008) (holding that “a plaintiff must demonstrate that, through its delibmyathict, the
municipality was the moving force behind the alleged injury” (internal quotatemks

omitted)); Tieman v. City of NewburgNo. 13€V-4178, 2015 WL 1379652, at *12 (S.D.N.Y.

Mar. 26, 2015) (“[T]here must be a direct causal link between a municipal polcgtmm and
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the alleged constitutional deprivation.” (internal quotation markited));Johnson VCity of
New YorkNo. 06<CV-9426, 2011 WL 666161, at *3 (S.D.N.Y. Feb. 15, 2011) (noting that “a
plaintiff must establish a causal connectiean affirmative link—between the [municipal]
policy and the deprivation of heonstitutional rights” (internal quotation marks omitted)).
“Normally, a custom or policy cannot be shown by pointing to a single instance of
unconstitutional conduct by a mere employee of the municipalligiman 2015 WL 1379652,
at *12 (internal quot#on marks omitted)see also City of Oklahoma City v. Tutdg1 U.S. 808,
841 (1985) (“Proof of a single incident of unconstitutional activity is not sufficiempose
liability underMonell, unless proof of the incident includes proof that it was caused by an
existing, unconstitutional municipal policy . . . [that] can be attributed to a municipal
policymaker.”);Brogdon v. City of New Rochel200 F. Supp. 2d 411, 427 (S.D.N.Y. 2002) (“A
single incident by itself is generally insufficient to establish the affirméitikebetween the
municipal policy or custom and the alleged unconstitutional violation.”). Thewd &ast two
circumstances that courts have expressly identifiedragtitgting a municipal policy‘'where
there is an officially promulgated policy as that term is generally urmdelStand “where a
single act is taken by a municipal employee who, as a matter of [s]tate lawdias fi
policymaking authority in the area in which the action was takslewton v. City of New York,
566 F. Supp. 2d 256, 271 (S.D.N.Y. 2008). “A municipal ‘custom,’ on the other hand, need not
receive formal approval by the appropriate decisionmalgder,but nonetheless “mdgirly
subject a municipality to liability on the theory that the relevant preadiso widespread as to
have the force of lawKucharczyk v. Westchester Coyr@$ F. Supp. 3d 529, 539 (S.D.N.Y.

2015) (internal quotation marks omittedge also Tiemar2015 WL 1379652, at *16 (“To
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prevail on this theory of municipal liability, . a plaintiff must prove that the custom at issue is
permanent and wedlettled.”).

Plaintiff’'s Complaintneither citeso nor describes any official municipal policy or
practice, nor does he allege that any individual had official policymaking &ytaod took
action pursuant to that authority. Additionally, the Complaint is devoid of any mentiba of t
County’s actions, let alorfacts that support the existence of a tacit, widespread custom
sufficient to sustain a claim for relief unddonell. While Plaintiff's opposition to County
Defendants Motion To Dismiss for the first timakes mention of policies and customs of the
County, Pl.’s Statenent in Opp’n to 12(b)(6) Mot. (“Pl.’s Mot. To Dismiss Opp’n”) 6 (Dkt. No.
55) (“The record in this case ebtshes that the custom and policy of Westchester County is to
be aware that there are inmates who are suffering in their piaing};11 (“Roberts[’] testimony
that inmates are not provided with copies of their lawful documents is further evidienc
another suspect policy/practice and custom of Westchester County.”9n¢jasory allegations
that there was such a policy or custom, without identifying or alleging supgpatits, $
insufficient to state a claimMaynard v. City of New YoriNo. 13CV-3412, 2013 WL 6667681,
at *4 (S.D.N.Y. Dec. 17, 20133%ee also Ricciuti v. N.Y.C. Transit Autp¥1 F.2d 119, 124 (2d
Cir. 1991)(reaffirming “that an allegation of municipal policy or custom would be insefit if
wholly conclusory”);5 Borough Pawn, LLC v. City of New Yp840 F. Supp. 2d 268, 300
(S.D.N.Y. 2009) (dismissingonell claim where the “plaintiffs fail[ed] to allege any facts
showing that there is a [c]ity polieyunspoken or otherwisethat violates the Federal
Constitution”) cf. Barr v. Abrams810 F.2d 358, 363 (2d Cir. 1987) (holding that “complaints

relying on the civil rights statutes are insufficient unless they contain spec#ic allegations of
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fact indicating a deprivation of rights, instead of a litany of gersemratlusions that shock but
have no meaning”). Accordingly, Plaintiff’s claims against the County aras$ieth

d. Qualified Immunity

County Defendants further contend that Roberts is entitled to qualified immunity and thus
“immune to the allegations the instant lawsuit.” (Cty. Defs.” Mem. 9-10.) “The doctrine of
gualified immunity protects government officials from liability for civil damagesfarsas their
conduct does not violate clearly established statutory or constitutional afghitscha
reasonable person would have knowR&arson v. Callaharb55 U.S. 223, 231 (2009) (internal
guotation marks omitted). “[Qualified] immunity protect[s] government’s gifititperform its
traditional functions . . . by helping to avoid unwarranted timidity in performance of public
duties, ensuring that talented candidates are not deterred from public serviceyvantimy the
harmful distractions from carrying out the work of government that can oftemaany
damages suits.Filarsky v. Delig 566 U.S. 377, 389-90 (2012) (second alteration in original)
(internal quotation marks omitted). Qualified immunity shields a defendant froahrsgetrial
or facing other burdens of litigation “if either (a) the defendant’s actionatidiolate clearly
estblished law, or (b) it was objectively reasonable for the defendant to belietsthation
did not violate such law."Johnson v. Newburgh Enlarged Sch. D889 F.3d 246, 250 (2d Cir.
2001) (internal quotation marks omitted).

County Defendants gue that “[bJecause S[ergeant] Roberts properly processed
[P]laintiff’s grievance by first receiving it, signing it, and then fordiag the grievance to

Michael Kelly, CCS employee, and then basing his determination on the infornmetewed
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from Mr. Kdly, he complied with all rules and regulations regarding the adjudication of
grievances.” (Cty. Defs.” Mem. @itation omitted))*°

To the extent Plaintiff’s allegations against Roberts relate sitogRoberts’ denial of
Plaintiff’s grievance,gfeeCompl. 4 (“On February 21[,] 2014[,] [Plaintiff] filed a formal
grievance with facility staff member. . Roberts. The grievance contained . . . several possible
solutions as a way of resolving [Plaintiff's] complaint. . . . The entire gri@&/ancludng each
of [Plaintiff’'s] suggestions to resolve the complaint, w[as] denied.”)), the Court agrees with
County Defendants thatdRerts is entitled tqualifiedimmunity on this claimsee Mcintosh v.
United StatesNo. 14CV-7889, 2016 WL 1274585, at *20 (S.D.N.Y. Mar. 31, 2016)
(“[Q]ualified immunity may shield the prison official who denies an inmageisvance
following an investigation.”)see alsdCancel v. Mazzug&05 F. Supp. 2d 128, 145-46
(S.D.N.Y. 2002) (same)Plaintiff does not allege any if@asance on behalf of Robevigh

respect to the denial itselfut rather, appears displeased with the outcome of the process.

10n their argument for qualified immunitysgeCty. Defs.’ Mem. 9), County Defendants
cite to the Affidavit of Captain Christopher Robd(ttse “Rdoerts Affidavit”), attached as Exhibit
C to their Motion To DismissséeDecl. in Supp. of Defs.” Mot. To Dismiss the Compl. Ex. C
(Dkt. No. 49)). The Court generally cannot consider affidavitseaihibitson amotionto
dismiss SeeRoth v. Jennings189 F.3d 499, 509 (2d Cir. 2008gealsoKalyanaram v. Am.
Ass’n of Univ. Professors at N.Y. Inst. of Tech., Iid2 F.3d 42, 44 n.1 (2d Cir. 2014) (noting a
court ruling on a Rule 12(b)(6) motion “may consider the complaint[,] . . . any writtearnmest
attached to the complaint as an exhibit[,] or any statements or documents inedrporaby
reference,” as well as “matters of which judicial notice may be taken, and dosusithat in
[the] plaintiffs’ possession or of which [the] plaintiffs had knowledge and relied onngibg
suit” (alterations and internal quotation marks omitté@pnard K, 199 F.3d at 107 (“In
adjudicating &Rule 12(b)(6)motion, a district court must confine its consideration to facts stated
on the face of the complaint, in documents appended to the complaint or incorporated in the
complaint by reference, and to matters of which judicial notice may be tak&arhél
guotation marks omitted)). The Roberts Affidavit is neither attached to the @omplor
incorporated in it by reference, and the Court cannot take judicial notice of tHg.exhi
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As toPlaintiff’s claimthat Roberts denied hioopiesof his grievance,seeCompl. 8
(“Roberts refused to give [Plaintiff] any copies of [his] formal grires@and the resulting appeal,
stating if [Plaintiff] want[ed] copies, [he would] have to ‘sign off.””), thecamstances
surrounding the alleged denial are unclear from Rfesn€omplaint. Plaintiff does not assert
why he could not or did not “sign oftd receive the records Bobertsrequestedthough
Plaintiff's opposition suggests that the imposition of a fee associated witbples c‘created an
unjust economic burden on [P]laintiff(Pl.'s Mot. To Dismiss Opp’'n 1&1.) County
Defendants offer no response to Plaintiff’s allegations regarding thalr&dysrovide Plaintiff
with copies (seeCty. Defs.” Mem. 9-10), but in response to County Defendants’ Motion,
Plaintiff asserts that theall copies should have been provided for free to [P]lajh(ifl.'s Mot.
To Dismiss Opp’n 10}! “Courtsin the SeconcCircuit haverepeatediyneldthata prisoner does
not have a constitutionalght to free copiesand prison regulations that limit access to such
copies are reasonably relateddgitimate penological interestsMuhammad v. HodgéNo. 07-
CV-232, 2010 WL 1186330, at *5 (W.D.N.Y. Mar. 24, 20{€jing Turner v. Safley482 U.S.

78, 89 (198)). Therefore, Roberts actionslid not violate clearly established lawJbhnson
239 F.3dat 250. Roberts is thus entitled to qualified immunréiyd Plaintiff’s claims against him

are dismissed®

11 Additionally, to extenPlaintiff’s allegationgelateto the denial of copies of his
medical records,seeCompl. 8 (requesting an order that DOCCS *“staff honor patient/inmate
request[s] for information, including copies of medical records”)), the Court tiwtts least
one court within the Second Circuit has held that “a prisoner has no constitutiontd aghess
or obtain copies of his prison mental health recogdre v. Chapedelain@&o. 15CV-775,
2015 WL 4425799, at *3 (D. Conn. July 17, 201$8e also Noel v. Brian Moqrlo. 16CV-
1328, 2017 WL 435813, at *3 (N.D.N.Y. Feb. 1, 2017) (holdithgt' [the] [p]aintiff’ s
allegations regarding the destruction of ¢opiesof hismedicalrecordsdo not give rise to a
claim for the violation of higonstitutional rights cognizable under 42 U.S.C. § 1983").

12 Should Plaintiff choose to file an Amended Complaint, he should include details as to
whether he filed an appeal of the superintendent’s decision and whether Rolber¢stdai
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I11. Conclusion

For the reasons stated above, CCS Defendants’ Motion for Summary Judgment and
County Defendants’ Motion To Dismiss are granted. In light of Plaintiff’s pro se status, and
because this is the first adjudication of Plaintiff’s claims on the merits, Plaintiff’s claims against
the County Defendants, and County Defendants only, are dismissed without prejudice. If
Plaintiff wishes to file an Amended Complaint alleging additional facts and otherwise addressing
the deficiencies identified above with respect to County Defendants, Plaintiff must do so within
30 days of the date of this Opinion & Order. The failure to do so may result in the dismissal of
the claims against County Defendants with prejudice.

Within seven days of the date of this Opinion & Order, County Defendants shall provide
the Court with a service address for Defendant Roberts or confirm that the current address is still
the proper address at which to effect service. Should Plaintiff choose to file an Amended
Complaint, the Court will issue an Order of Service.

The Clerk of Court is respectfully directed to terminate the pending Motions, (see Dkt.
Nos. 41, 48), enter judgment in favor of Defendants CCS and Dr. Skinner, and mail a copy of
this Opinion & Order to Plaintiff at the address listed on the docket.

SO ORDERED.

b
Dated: September;’J ,2017
White Plains, New York / -

KENNETH M. K
UNITED STATES DISTRICT JUDGE

provide copies of Plaintiff’s grievances impeded Plaintiff’s ability to administratively exhaust his
claims.
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