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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

CHARLES STALTER,

Plaintiff,

against No. 15-cv-5274 (NSR)

COUNTY OF ORANGE, KENNETH JONES, and OPINION & ORDER
DENNIS BARRY,

Defendants.

NELSON S. ROMAN, United States District Judge

Plaintiff Charles Stalter (“Plaintiff”) brings this action against Defendants the County of
Orange (“County of Orange”), Undersheriff Kenneth Jones (“Undersheriff Jones™), and Sheriff’s
Captain Dennis Barry (“Captain Barry”) (collectively, “Defendants™) alleging retaliation under
the First Amendment and that his Constitutional right to intimate association was violated.
Presently before the Court is Defendants’ motion for summary judgement pursuant to Rule 56 of
the Federal Rules of Civil Procedure (ECF No. 45.) For the following reasons, Defendants’
motion is GRANTED.

BACKGROUND

The following facts are taken from the Complaint, ECF No. 1, Defendants’ Rule Local
Civil Rule 56.1 Statement (“Def. Statement™), ECF No. 51, and the Plaintiff’s Response and
Counterstatement to Defendants’ Local Civil Rule 56.1 Statement (“Plf. Resp.”), ECF No. 54,
unless otherwise noted, and are accepted as true for purposes of deciding this motion.

In 2006, the County of Orange hired Plaintiff as a Corrections Officer in the Orange

- County Jail-(Plf-Resp.”q 1.) In 2010, Plaintiff was hired as a Deputy Sheriff and successfully
iy
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completed his approximately eighteeonth probationary period. (PIf. Resp. 19)8- In
about middanuary2013, Plaintiff began a romantic relationship with another Deputy in the
Sheriff's Department, Janine Johnson (“Johnson”). (PIf. Resp. MExYiff was married at the
time to Melissa Stalter (“Melissa”), who was pregnant although Stalter andsklelee
separated at the timePI{. Resp. 113.) Johnson and Plaintiff had begun their relationship while
working in a unit known as the “Deadbeats Task Force” where Stalter was a Demstygator,
a position that was senior to Johnson, who worked in @is& Force on a patime basis(PIf.
Resp. 114.)

Stalter testified that his then motharlaw, Susan Bodensizek (“Bodensizek”), called
him at 6 a.m. on Feb. 5, 2013, on his County-issued phone (to which only the Sheriff's Office
Administration and 911 have the number) and told him that she was with Captain Dennis Barry
(“Barry”) and that she was going to ruin Plaintiff's career. (Michael Saadbeclaration
(“Sussman Decl.”), ECF No. 55, Ex. 3 (“Stalter Dep.”), 87:7-18. On or about that same day,
Plaintiff initiated a meeting with Barry and told Barry that he was romanticallyMedavith
Johnson. (PIf. Resp. 20.) There is a dispute over what was actually said in the erediis
purpose. Defendants submit that Stalter told Barry he was in an “inapproplaienship” with
Johnson and that he wanted to disclose this fact to Barry before the chain of comménd hear
rumors about the relationship. (WortBpiegl Declaration (“Worthygpiegl Decl.”), ECF No.
46, Ex. E (“Barry Dep.”), 12:1-9.) Plaifftdenies this (Stalter Declaration (“Stalter Decl.”),
ECF No. 56, 17) and contends that he simply advised Barry that he was getting a divtorce, tha
he was romantically interested in Johnson, and that the two had started seeing eacitiather

outside of work and planned to take the relationship to the next level. (Stalter Dep. 96:1-101:18.)



Plaintiff further states that Barry already knew about the relatipnsfiPlf. Resp. to Def.
122.) Defendants submit that Barry did not ask the Plaintiff any questions about theokeng
nature of the relationship. (PIf. Resp. to OkR2.) Plaintiff stated Barry asked him if he was
having sex with Johnson. (PIf. Resp. to Def. § 25.) Defendants stated that Barry dietnot gi
Stalter advice, direction, guidance or any orders regarding the relatior&thiger(Dep. 87:1-
89:25.) In a later personnel complaint that Barry prepared against Staltgrsiated that he
told Stalter in the Feb. 5 conversation that Salter could not have a personalfsietioaiship
with another member who is subordinate and the fact that he was married would “furthe
complicate the issue.” (Sussman Decl. Ex. 6 (“Personnel Complaint”), March 4, 2013) 12-

Stalter stated that Barry advised him he should limit his contactlafthson, though he
did not issue any formal directive. (Stalter Decl. 117.) Stalter furthedgteeBarry told him
that, if the two were in love, then he would just change their shifts and the relationshipnabul
be a problem.I.) Stalter said henderstood Barry’s comments to mean that he did not want the
relationship to cause any issues at work but that, off duty, what Stalter did indusgidife
was not his concernld;) Barry did not advise Stalter’s direct supervisors in the Deadbelat Tas
Force, about the subject of their meeting. (PIf. Resp. 127.)

On or about Feb. 15, 2013, Stalter and Johnson were passengers in the back seat of a
vehicle when they rode together to a meeting to and from White Plains. (PIf. Regp. 18D)
Barry was dront seat passenger in the same vehicle. (PIf. Resp. to Def. §32.) Barry did not
direct or request that Stalter and Johnson travel in separate vehicles. (RItoRsf. 134.) On
the return ride back to the office, Barry suspected that Stalter and Jotersotexting messages

to each other while in transit. (PIf. Resp. to Dep. 135.)



When Barry returned to the office, he accessed the Verizon management account for
Stalter’s County-issued telephone and confirmed that Stalter used the County phrie to te
Johnson during the ride. (PIf. Resp. to D¥x.) Barry testified that he accessed Stalter’s
account to determine whether he exceeded the data limit on his County issued phoman(Suss
Decl. Ex. 5 (“Barry Dep.”) at 24:26:25.) If an employee exceeds the data limit, the user must
reimburse the County for any excess charges. ( PIf. Resp. to Def. §39.) Barryrdicatiot
whether Stalter exceeded the allotted data or whether the Sheriff’'s Office eght so
reimbursement frm him. (Barry Dep. 25: 7-16.)

Later on February 15, 2013, Barry inquired why Stalter and Johnson were texting each
other back and forth more than 50 times. (Worthy-Spiegl Decl. Ex. E (“Barry D2p1'3-19.)
Stalter and Johnson told Barry that they did not believe the texting was inappropifate. (
Resp.f44.) Barry did not issue any kind of order to Stalter or Johnson during that meeting.
Stalter submits that Barry then removed Johnson from the Deadbeats projeat Dtell 119.)

On Feb. 22, 2013, Plaintiff stated that he told his supervisor and got approval to take a
few hours off to take care of some financial business, assuming that he wouldoetark that
same day. (PIf. Resp. to Def. 155.) Dhefendants state thRtaintiff took a Sherifissued car
out of County without telling anyone. (Def. Statement 158-59.) Plaintiff stzatte had
already received approval from Barry to take the car to Johnson'’s resideR&Enaf had been
staying there pending his separation and divordaltés Decl. 17.)

Plaintiff did not return to work that day and an altercation occurred at Johnson’s
residence between Stalter, his wife, Stalter's meihdmw Bodensizek, and Johnson, which
required intervention by law enforcement (PIf. Resp. to P&F70.) Stalter was carrying a gun

during the incident. (PIf. Resp. to Def. 165.) There is a dispute between the partiestaiout



happened during the incident. (PIf. Resp. 165.) The Defendants contend that Stalter punched
Bodensizek in the arm, injuignher arm. (Def. Worthwgpiegl Decl. Ex. C 147:%4) Plaintiff
contends that he had to punch her in the arm because she was attempting to reactrf@miis g
he thought that she would kill him. (Janine Stalter Declarafidn Stalter Decl.”), ECF No. A
112529; Ex. 3-4.) The State Police arrived and charged Bodensizek with assault agains
Johnson. (PIf. Resp. to Def. §69.) Thereafter, Bodensizek was issued a restrdening stay
away from Johnson. (PIf. Resp. to Def. 70.) A year later she was evertualtyrfot guilty by
a jury. (PIf. Resp. to Def. 71.)

Stalter testified that Bodensizek called Barry during the incident, advised diiishid
was at Johnson’s house with her daughter and Stalter, and that a domestic incidentrhedl occu
(Stater Dep. 87:7-18- 94:9-14.) Barry had known Bodensizek for nearly a year when the
domestic incident occurred. (Sussman Decl. Ex. 6 18.) Bodensizek was thendidfriee
owner of Orange Hollow racquet club and a member of his golf league and had previdusly ha
several conversations with held.j Barry submits that the only social conversation he had had
with Bodensizek about Stalter was when she mentioned to him that Stalter was inelasgn-
and Barry told Bodensizek that he was “a good guy” and had just promoted him to ateestig
(Id.)

Plaintiff submits that after receiving the call from Bodensizek, Barry adi\i$gef
Onorati that there was a domestic incident at Johnson’s residence involvieg, Staltvife and
Bodensizek. (PIf. Resp. 172.) Barry advised Defendant Undersheriff Jones thaetpelatat
responded to a domestic incident that occurred at Johnson’s residence involving Orange County

Sheriff's personnel, Stalter, Johnson, Stalter’s wife and Bodensizek. (PIf. Ragp.

1 Janine Johnson has since married Stalter and changed her last name to Stalter.

5



Undessheriff Jones sent internal affairs investigator Barry Gorelick (“Gd®@lto speak to the
state police. (PIf. Resp. 175.) When Gorelick returned to the office, he advised Jones that
Stalter’s pregnant wife and her mother went to Johnson’s apartmergiaitay there, a
confrontation ensued regarding Stalter’s romantic affair with Johnson, and Badamsie
Johnson began fighting. (PIf. Resp. to Def. {75.) Plaintiff denies that Johnson began fighting
with Bodensiek, but stated that Bodensiek physically attacked Johnson. (J. Stelig2b-29;

Ex. 34.)

After the Feb. 22 incident, Defendants state that Chief Onerati met with Stalter an
ordered him to stay away from Johnson. (Def. Statement §89; Worthy-Spiegl Ddal. Ex
(Deposition of Kenneth Jones (“Jones Dep.”)) 15.)8Plaintiff submits it was Barry who
formally ordered Stalter to cease all contact with Johnson on Feb. 22, the dayhoidéseti
(Personnel Complaint 16.) Plaintiff points to the personnel complaint that Banigy against
Stalte in the aftermath of the Feb. 22 incident. (PIf. Resp. 182.) Barry testified tHat het
recall directing the Plaintiff to cease further contact with Johnson.y(Bep. 52:13-20.) The
Personnel Complaint notes that Defendant Undersheriff Jones also orderecaStalkennson
to have no contact. (Personnel Complaint §6.) Before giving the order, Undershesff Jone
conferred with Chief Onorati about the domestic incident at Johnson’s house. (PIf. Resp. 186.)
They decided it “it was too volatile of a situation to allow it to continue at that time” and thus
decided to order Stalter and Johnson to stay away from each other. (Jones Dep. 38:1-39:1-5.)
Defendants submit that Chief Onerati gave the order to cease contact after the. imdes
Dep. 15:1-25.)

Plaintiff states there is no evidence that Stalter and Johnson’s relatiorieHgrad with

their work performance. (PIf. Resp. to Def 186.)



On February 23, 2013, Stalter testified that he returned to work and submitted that he
followed up with a formal request for leave given his unexpected absence. (S¢alte§20.)
Following the incident, Defendants claim that Barry did not alter Stalter's emplaystatus or
duties and had no authority to do so. ( Barry Dep. 54:1-15.) However, Plaiofféns evidence
showing that Barry ordered both Johnson and Stalter to desk duty, confiscated their \@adpons
made Stalter turn in his investigator ID for a regular Deputy ID, in effexrireg his duties.
(Personnel Complaint 16.)

On Feb. 26, 201&talter sent an email to Sheriff DuBois, relative to the Feb. 5 meeting
with Barry and stated that he was going to take care of the situation with Jahims®n and
“work it all out.” (PIf. Resp. to Def. 128.) Barry and Undersheriff Jones testifeat the
time, there had never been a policy governing the romantic relationships cdritteers of the
Orange County’s Sheriff's Office. (PIf. Resp. to Def 129.) FurthermbeeSheriff's Office at
that time did not have an “anti-fraternization” policy. ( PIf. Resp. to Def 130.)

On March 18, 2013, Chief Onorati brought disciplinary charges against Johnson and
Stalter and specifically sought Stalter’s termination. (Compl.-$150Plaintiff submits that
although Chief Onorati drafted the charges against both Johnson and Stalter, hedcavitferre
Undersheriff Jones and Barry when doing so. (Sussman Decl. Ex. 1 (Defendants’ Réspons
Plaintiff's Interrogatories ( “Def. Resp. Interrogs.”) No. 5. At 10.)

Johnson was suspended without pay for two week$angrobationary term was

extended six months. (PIf. Resp. to Def. 197.) Johnson did not challenge the disciplinary charge

or the penalty and returned to work on April 6, 2013. (PIf. Resp. to Def. 98.) Chief Onorati

directed Johnson to have no contaith Stalter on or ofduty when she returned to work. (PIf.



Resp. to Def. 199.) Plaintiff submits that he also conferred with his superior, Usriféddnes,
about giving the no-contact order. (Jones Dep. 39: 2-5.)

In light of the charges, Plaintiff vgaspecifically directed to return all items issued to him
by the Sheriff’'s Office, including but not limited to clothing, pins, tacks and aliter
everything.” (PIf. Resp. to Def. 1108.) As a result of the charges, and consisketitevi
disciplinary pocedure identified in the collective bargaining agreement between Stalters uni
and the County of Orange, Stalter was placed on a 30-day unpaid suspension. (PIf. Resp. to Def.
1109.)

On April 18, 2013 Barry received an unsolicited text message froiber&axwife,
Melissa, that Johnson and Stalter were seeing each other. ( Susman Ex.radssages”) at
1). The text message asked, “... do you still need any proof against Janine Johnsoyn?” Bar
replied, “I will take whatever you have.” (Sussman DE&.9 at 2.)

On May 10, 2013, Johnson admitted in a memo to Barry that she continued to have
contact with the Plaintiff regularly while offuty. (PIf. Resp. 1100.) On May 10, 2013, Chief
Onorati terminated Johnson’s probationary employment for failing to complepedietionary
term. (PIf. Resp. to Def. 1101.) Plaintiff further submits that though the tationretter was
drafted by Onerati, the decision to terminate Johnson’s employment was miaae\ognd
Jones. Il.) Defendants state that Barry did not recommend Johnson’s termination from
employment to the Undersheriff or anyone else. Plaintiff disputes thisingpiata May 9, 2013
investigative memorandum written by Barry, as evidence that he was thegddxeebehind
the decision. (¢l.); Sussman Decl. Ex. 8 (“Barry Memorandum, May 9, 2013.”) at 1.) In the

Memorandum, Barry noted the exchange that he had with Staltewgeeand that she sent him



an additional text with a photograph of Stalter’s truck parked near Janine Johnsomsrive
(Id.) The memorandum makes no mention of Undersheriff Jones.

On September 3, 2013, Chief Onorati brought misconduct charges against Stalter. (PIf.
Resp. to Def. 1110.)

On September 6, 2013, Johnson commenced an Article 78 proceeding against the County
of Orange and Sheriff Dubois in New York State Supreme Court, alleging thatrhiration
from employment was arbitrary and capricious and in violation of her right to tetima
association on the basis of her relationshijh Btalter? (PIf. Resp. §114.) Stalter provided a
sworn affidavit (“Supporting Affidavit”) dated September 6, 2013 in support of Johnson’s
petition. (PIf. Resp. to Def. 115.) In his Supporting Affidavit, Stalter gave theeepmeas of
officers in the carections division only who were married or having an affair with a subordinate
officer. (PIf. Resp. 116.)

Barry has no supervisory role or responsibilities with respect to correctiorer ®fbr
employees in the corrections division. (Barry Aff., ECF No. 48, 118-9.) Staltendbescall
ever speaking with anyone in the command staff about the Supporting Affidavit, incRatiryg
or Jones. (PIf. Resp. 1119.) Nor did Plaintiff ever observe Barry or Jones looking\a¢wing
the Affidavit, and Jones never told Stalter that he reviewed it. (PIf. Resp. §12@ey iSteértain
he never spoke with Sheriff DuBois about the Supporting Affidavit. (PIf. Resp. §119.)
Defendants maintain that Barry was not aware of and did not discuss the stai@ment

allegations with any officer or individual in 2013 or 2014. (PIf. Resp. to Def. 121.)

2The Court takes judicial notice that the Second Department affirmed thenBu@ourt’s dismissal of
Johnson'’s Article 78 proceeding. See Johnson v. City. Of Orange, 138 A.D.3b252d Dep’t 2016 dppeal
dismissed27 N.Y.3d 1120 (2016.)



Plaintiff submits that Undersheriff Jones’s testimony that “everyone’kdenson had
commenced Atrticle 78 proceeding because the papers were served at the Shiecefan0Of
went up the chain of command, contradicts the notion that Barry was unaware of thersest. (J
Dep. 114:1-125.) Furthermore, Plaintiff contends that given the Supporting Affidavismake
certain allegations against Barry (Stalter Decl. Ex. 2, TR&intiff asserts that it is implausible
that Barry was not presented with these allegations by the County’s astomatyrers to
confirm their veracity. (PIf. Resp. Y121.) This contention, however, is argument hatter t
fact.

On September 12, 2013, the March 18, 2013 and September 3, 2013 misconduct charges
against Stalter were resolved in arbitration when Stalter and the County enteradtipulation
of Settlement of the Charges, also known as a “Last Chance AgreemenRg$if 1110.)

Stalter agreed to a 120 day suspension without pay and further agreed that if he engaged in
similar conduct to that alleged in the charges, including failure to follow a dicket, dine
penalty if found guilty would be termination. (PIf. Resp. 1112.)

In December 2013, Stalter returned to work and he was temporarily changed from the A-
line to the Bline shift, where he remained for approximately one week before retumthg A-
line shift. (PIf. Resp. 126.) The decision to temporarily transfer Stedienot made by
Undersheriff Jones but by a lower-ranking officer. (PIf. Resp. 1127.) When Pleetuiffied to
work following his 120-day suspension, he was directed to take field training. €8{. £126.)
The Defendants state that the term “fielminimg” or “FTO” is interchangeably used with the
term “refresher training” and is required of any officer who has been abgenttfe Sheriff's
Office for an extended length of time. (PIf. Resp. 1129.) Plaintiff conteststdiement. He

submits thatefresher training and FTO are distinct and that he was required to undertake the
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latter, which is training provided to new recruits only. (Stalter Decl.-2¥2@. Statler Dec. 16
8 ) He further submits that refresher training refers to informal tiaioifbring an officer up to
speed after being out an extended period of titde.Barry Dep. 152:2-9.

Barry testified that not everyone who comes back from an extended absenceésirequi
to complete FTO. (Barry 152:133.) Plaintiff admits there is naolicy governing the length of
refresher training. (PIf. 1130.) Plaintiff further admits that Deputiesrahan Stalter who have
been absent for a period of time have been required to undergo refresher trainiRgs{r|
1132.) Plaintiff admits tha Deputy on refresher training receives the same wages, leave
accruals and benefits as all other depufie. Resp. 1133.) However, Plaintiff disagrees with
Defendant’s contention that the refresher training was not disciplinaryuren®laintiff sates
that the refresher training was imposed in a manner that unduly and unnecestdadtgadenis
ability to perform his job and served no purpose other than to punish him. (PIf. Resp. {133.)

Plaintiff underwent training for approximately a four-month period (BudketfAffidavit
(“Butterfield Aff.”), ECF No. 49, 119). For most of that period he was subject to desk duty.
(cite). Sgt. Butterfield, who is not a Defendant in the lawsuit, stated that thisftyyaining is
uniquely tailored to each individual officer. (Butterfield Aff. 118.) Furtheen&gt. Butterfield
stated that unlike other deputies who underwent the training, Plaintiff was noecetjurepeat
the training. (Butterfield Aff. 119.)Some Deputies are ordered to redesgher training two or
three times. (Butterfield Aff. 121.) Defendants Barry and Undershentslwere involved in
the decision to require Plaintiff to complete FTO training. ( Def. RespragierNo. 9 at 12.)

On April 8, 2014, Stalter was assigned to the compations desk when a call came in
from another police agency. (PIf. Resp. to Def. 144.) Defendant maintaind thasctdr

backup assistance. (Compl. 1108.) Plaintiff states the call was for an offdistress and such
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calls require a more urgeresponse. (Stalter Decl. 132.) Stalter responded to the call and on his
way to the scene his motor vehicle got into a collision. (PIf. Resp. 1148.) The extent of t
damage is in dispute. Defendants state Stalter hit a guardrail, causingnlatdmge to the
police department vehicle. (Jones Dep. 101:1-25-183:Pfaintiff denies this, stating that the
collision only caused superficial scratches to the body of the vehicle neaatltriverside tire.
(Stalter Decl. 1 33.) Defendants state Ba@termined Stalter was driving at an unreasonable
rate of speed when he slid through an intersection and crashed into a guardrail bertbigl®t
of the intersection. (Barry Dep. 112:1-25-112#) Plaintiff denies that he was traveling at an
unreasonable rate of speed and points to Barry’s testimony assertingdbashet remember
what rate of speed Plaintiff was traveling dtl.)(Section 44 of the Orange County Sheriff's
Policies and Procedures states that a Deputy Sheriff must operate awéhioléhe limits of

the law and in a safe manner. (PIf. Resp. 1156.)

On May 12, 2014, Barry brought disciplinary charges against Stalter, chargingthim w
responding to a call with poor judgment, driving recklessly, leaving the scene afiders and
damaging a department vehicle. (PIf. Resp. 1157.) Plaintiff admits thrgtriBaed upon
information he received from other Deputy Sheriffs, including a written memoramdom f
various officers, when he wrote disciplinary charges against Staltexdtdahe events of April
8, 2014. (PIf. Resp. 1158.) Barry proposed Stalter’s termination. ( PIf. Resp. 1159.) Sistler w
suspended pending arbitration with an order to return to work on July 30, 2014 (PIf. Resp.1 166,
68).

On July 30, 2014, Plaintiff resigned from his position in the Sheriff's DepartmetierEar
in the morning, Captain Hamil called Barry while he was on his way to the afftt@advised

him that Stalter wanted to resign from employment. (PIf. Resp. to Def. f17@t)fPssates that
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a Captain in the Sheriff's Department told him he had three minutes to sign a gesgmation

letter and that if he failed to do so, he would be brought up on charges of leaving his post without
authorization. (Stalter Dep. 301:1-25-302:1-25.) Defenddeny that Captain Hamil or anyone

else said that. (Barry Dep. 186:1-25-187:1-25.) Barry and Captain Hamil were invotiied wi
negotiating the terms of Plaintiff's resignation. (PIf. Resp. to Def. 11B&) 1

l. First Amendment Retaliation Claim

“A plaintiff asserting a First Amendment retaliation claim must establish that: ‘(1) his
speech or conduct was protected by the First Amendment; (2) the defendant took an advers
action against him; and (3) there was a causal connection between this adw@rsnddie
protected speech."Matthews v. City of New Yqrk79 F.3d 167, 172 (2d Cir. 2015) (quoting
Cox v.Warwick Valley Cent. Sch. Dis654 F.3d 267, 272 (2d Cir. 2011))o sustain a claim, a
plaintiff must show thata reasonable employee would havard theretaliatory aabn to be
“materially adverse.Burlington Northern vSanta Fe Railway48 U.S. 3, 68, 126 S. Ct. 2406
(2006).

Plaintiff argues that he was subject to a number of adverse actions in retdbatio
submitting his Supporting Affidavit in Johnson’s Article 78 proceeding. Howeventiias
unable to proffesufficient evidence to sustain a retaliation claisna matter of law

Plaintiff has not demonstrated that his refresher training was adverse or caused by his
submission of the Supporting Affidavit. Furthermore, Plaintiff cannot prove thatfleshier
training was wrongful or subjected him to more onerous requirements than othézsddpoth
Plaintiff and Defendant focus on whether Plaintiff's training was similanddraining of other
deputies with his experience level. But that focus ignores a key point: the traipirtgede
receive is not onsizefits-all. Sgt. Butterfield, who is not a Defendant in the lawsuit and

responsible for deputy training, testified that deputy refresher trainiagimiquely tailored to

13



individual officers. Plaintiff does not proffer specific facts showing thaStineriff's Department
must give the exact same training to everyone. In fact, Plaintiff admits that therpasicy
governng the length of refresher traininghe record is void of angvidence that his refresher
training was mor@nerous than any otherstarms of length or intensity.

Plaintiff admits that he received the same wages, leave accruals and benefitigurin
four month training period and was not treated adversely with regards to congerati
Plaintiff argues that because he was effectively relegated to desk duny disriraining period,
his opportunities for advancement were materially impadied.true that the law recognizes
that a lateral transfer that does not result in a reduction in pay or benefiteranyadverse
employment action so long as the transfer alters the terms and conditions ointfif€gla
employment in a materially negag way.SeeDe la Cruz v. New York Citfuman Resources
Admin. Dep't of Social Servs., 82 F.3d. 16, 21 (2d Cir. 1996) (transfer to “less prestigious” unit
of social services department with reduced opportunities for professionahgrastadverse
employment action)Rodriguez v. Board of Edy®20 F. 2d. 362, 366 (2d. Cir. 198@ansfer
of experienced middle school art teacher to elementary school constituted: abiens).

However, this Court finds Plaintiff's argument that four months of desk during his
retraining period was a materially adverse ackiaks merit. While he may have felt slighted by
the retraining, hurt feelings are not tantamount to an adverse action. Fooart@bk
materially adverse, fimust be more disruptive than a mere inconvenience or an alteration of job
responsibilities” and “might be indicated by a termination of employment, a slenesidenced
by a decrease in wage or salary, a less distinguished title, a material lesgfaEbsignificantly
diminishedmaterial responsibilities, or other indices ... unique to a particular situatiadn.” (

(internal quotation and citation omitte@yanamaker v. Columbian Rope CH08 F.3d 462, 466
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(2d Cir.1997). Stalter cannot show his Affidavit caused Defendantkda@teaterially adverse
action against him nor can he show he suffered a cognizable injury by undergoing a féur mont
training period in the circumstances of this case and as required of alif¥fice are out on
leave.

Furthermore, Plaintiff's argumetitat Defendant Barry would not have taken the same
action against the Plaintiff but for the Supporting Affidavit does not sustanethieation claim.
Plaintiff argues that because Defendant Barry had not read the specifmfaire “Last Chance
Agreement” between the Plaintiff and the Sheriff's Department, it shows that Bauld not
necessarily have proposed termination. However, the fact that Barry did cnthedaast Chance
Agreement line by line does not necessarily mean he was not geagratky that the Plaintiff
had two prior misconduct charges against him. Barry could have proposed Staiteriation
regardless of whether he knew the specifics of the “Last Chance” agreement.

In any event, Plaintiff's argument that he veagrcedmto resigning (or constructively
discharged) fails as a matter of labefendants proffered charges against Plaintiff pursuant to
the “Last Chance Agreement,” whialas a stipulatiopursuant ta settlemenprovidedthat
Defendant would be terminated if henemitted another offense. In that agreement, Plaintiff
knowingly and voluntarily waived his right to challenge his termination by pursuimgdi&e
the ones he filed in this Court. Courts in our Circuit have upheld these agreements as valid and
enforcable where the waiver is knowing and voluntargddeo v. County of Niagak&/L
980260 at *7 (W.D.N.Y. March 15, 201®wok v. New York City Transit Authority/L 82986
at *5 (W.D.N.Y. July 23, 2001 Knight v. State of ConfWL 306447 at *7 (D.ConnFebruary
22, 2000). Therefore, any argument that he was wrongly terminated or retaliated iagzot

supported by the facts.
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. Monell Liability Claim

Plaintiff argues that his due process rights to intimate association wered/atat¢hat
the County should be held liable undéonell v. New York City Dept. of Social ServjcE3s
U.S. 658 (1978).

The Constitution protects individual rights of privacy and intimate associ&aberts v.
United States Jayced$8 U.S. 609, 617-18, 104 S.Ct. 3244 (1984). (“The Court has long
recognized that, because the Bill of Rights is designed to secure individugi litenist afford
the formation and preservation of certain kinds of highly personal relationships axgabsta
measure of sanctuary from unjustd interference by the State.”) Robertsthe Court
articulated the kinds of relationships afforded this type of Constitutional postédhe Court
stated relationships “that attend to the creation and sustenance of a famdyjratexcted.ld. at
619-20.) “Family relationships, by their nature, involve deep attachments and cantaitm
the necessarily few other individuals with whom one shares not only a smeniaunity of
thoughts, experiences and beliefs but also distinctively persoredtagy one’s life.”(ld.)

However, the Supreme Court has since declined to elaborate on whether adulterous
relationships are constitutionally protected under the umbrella of a rightrt@atatassociation.
City of North Muskegon v. Briggé73 U.S. 909, 105 S.Ct. 3535 (1985)( White, J., dissenting
from denial of certiorari)(observing a disagreement among federal courtswbeérer extra-

marital sexual activity, including allegedly unlawful adulterous activity is t@oisnally

3 TheRobets court rooted the right of intimate association in both the First Amendmehafurteenth
Amendment’s due process clause. Subsequently, there has been a gsdsttbe &onstitutional source of the
right—whether it is the First or Fourteenttm&ndmentAdler v. Pataki 185 F.3d. 35, 42 (2d Cir. 1999) (“The
source of the intimate association right has not been authoritativelyrde¢d.”) However, iidler, theSecond
Circuit suggested that courts have generally analyzed claims that someeadatrsaction burdens an individual
marital relationship under a First Amendment doctrine of marital associai@pposed to broader regulations
affecting a class of burdened persons, which have been analyzed under equibprand due process ctas. (d.
43.) As such, we will analyze Plaintiff's claims under the First Asneent.
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protected in a way #t forbids public employers to discipline employees who engage in such
activity.”). In Patel v. Searles305 F.3d. 130, 138-139 (2d. Cir. 2002), the court acknowledged
that the plaintiff had a clear right to intimate association that extended to his falailgnships
but the Court said it still had to determine, in the “specific factual contextheih@efendants’
actions violated a clearly established ‘constitutional right {Jloiich a reasonable person would
have known.(ld.)(citing Harlow v.Fitzgerald 457 U.S. 800, 818, 102 S.Ct.2727 (1982)). In
Bates v. Biggers56 Fed.Appx.527, 52@d. Cir. 2002) a case with similar facts as those here
and involving the same Orange County Sheriff’'s Department, the Second ficuie@ in a
summary order the District’'s Court’s conclusion that it was inconclusivenehtte right of
intimate association protected an extramarital affair (noting that plaintifistias®n was not
the kind that ‘attend to the creation and sustenance of a family’ (quoting Roberts, 468 U.S
620, 104 S.Ct. 3244) but rather, “plaintiffs’ relationship was of the sort that serve to break
families apart ..."[d. 170)).

Here,given that Plaintiff was involved in an extramarital affair, it is not clear that the
Defendantsactions violated a “clearly established” Constitutional right. However,stnea
the adulterous relationship alone that was the only matter of concern heréff Rlalnitis
paramour were involved in a domestic dispute withaliis and mothein-law, where the state
police had to be called. Plaintiff allegedly got into a physical altercationhigthotherin-law
while in possession of his holstered gRhaintiff purportedly punched his mothigrHaw’s arm,
although Plaintiff contends that he did this to prevent her from reaching for his\duether
Plaintiff or Bodensizek was the instigator of the incident is irrelevant. f Cimeratiissued the

“no-contact” order in an effort to calm a tense situationRlahtiff did not follow that order.
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The Sheriff's Department Code of Conduct specifically states: “Empsostes|
conduct themselves at all times, both on and off duty, in such a manner as to reflect most
favorably on the Orange County Sheriff's Office. Conduct unbecoming of an era@ate
include that which bring the Orange County Sheriff's Office into disreputeflects discredit
upon the employee as an employee of this office or that which impairs thea@peragfficiency
of the Office or employee.” (Worth@piegl Decl. Ex. H al.) It is not beyond reason to
determine that Plaintiff's involvement in the domestic incident that turned physlusd, w
someone reached for his gun, brings disrepute to the Office and was unbecoming anftiffe Pla
While numerous Courts have acknowledged a police officer’s right to privgaydiag his
sexual affairs, they also maintain that when his personal sexual activitibgiag@rrangements
impairs his job performance, the police department has a legitimate cddiiggs. v. North
MuskegorPolice Dept, 563 F. Supp. (W.D. Michigan May 5, 1988}d 746F.2d. 1475 (8 Cir.
1984);Shuman v. City of Philadelphid70 F. Supp. 449, 459 (April 18, 1979) (“Conceding that the
police Department has “an interest and may legitimately investigate some greesoofl, sexual
activities engaged in by its employees where those activities impact ugmerfobmance.”).

Given that there was an ongoing internal affairs investigation af¢igent, Plaintiff's
privacy interest was lessenédller, 185 F.3d 35 at 44 (1999) (“Recognizing that in cases where a
public employee is discharged because of the allegedly disrefftdt of his own, normally
protected speech, courts are required to seek ‘a balance between the intérefsgdloyee], as a
citizen, in commenting upon matters of public concern and the interest aateeaS an employer,
in promoting the effi@ncy of public services it performs through its employees.” (quoting
Pickering v. Board of Educatio891 U.S. 563, 568, 88 S. Ct. 1731 (196&}))awgo v. Spradljn

701 F.2d. 470, 483 (1983) (“... police officers enjoy no constitutionally protectedaighvacy
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against undercover and other investigations of their violations of departneguiations ...");
Arellanes v. Civil Services Coriil Cal. App. #1208, 1218 (1995)(asserting that police
departments normally may determine what kind of conduct comes within scaje afncerning
associations detrimental to image of the department).

For purposes of establishing liability, the question is whether a reasonade peuld
have known that Defendants’ actions violated a clearly established constlttigbhaGiven the
context here, it was not unreasonable for Defendants to issue the no contact ordescdrta per
drama in Plaintiff’s life was starting to spill over into the public eye and sugipstsis private,
off-duty living arrangements wadfecting the performance of his duties. When state police are
called to a domestic incident, it becomes a matter of concern for the Sheriféigidept.

Perhaps the Sheriff’'s Department could have issued a less intrusive and moréyriaiicred

“no contact” order, one, which ordered the Deputies to refrain from contact on the job only or
discussing an internal investigation of the matter, as opposed to a total prohibitionmiaait.

But, as our Supreme Court has stated about an employee’s First Amendment riglalisrdia

court isnot the appropriate forum in which to review the wisdom of a personnel decision taken
by a public agency allegedly in reaction to the employee’s behav@mrinhic v. Myers461 U.S.
138, 147, 103 S.Ct. 1684 (1983). Un@amnic,a court gives “wide discretion and control over
the management of its personnel and internal affeims.includes the prerogatite remove
employeesvhose conduct hindeedficient operationandto do sowith dispatch.”ld. at

151. Here,there was nothing objectively unreasonable about the “no contact” order given that
an ongoing internal affairs investigatisas underway, the situation haecome heated and

seeped into public view, and had the potential to cause further damage to the reputation of the
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County Sheriff’'s Department given that two Sheriff's deputies were involved in thestiom
incident.

Further, it is well settled that[g]overnment officials may not be held liable for the
unconstitutional conduct of their subordinatedema theory ofespondeat superidr Ashcroft
v. Igbal, 556 U.S. 662, 676, 129 S.Ct. 1937 (2009). A municipal entity can only be held
vicariously liable under 8 1988the “execution ofa government’s policy or custom..inflicts
the injury . . .” Monell v. Dep’t of Social Servs. of the City of N4B6 U.S. 658, 694 (1978).
Thus,Monell dictates thatiny 8 1983 claim against a municipal entity must be premised on the
theory that the municipal actor’s allegedly unconstitutidaels were perfoned pursuant to a
municipal policy or custom.’Patterson v. Cnty. of Oneida75 F.3d 206, 226 (2d Cir. 2004);
see generallyvionell, 436 U.S. at 692-94.

Courts in this Circuit apply a two prong test for § 1983 claims brought against a
municipal entity. Vippolis v. Vill. of Haverstraw768 F.2d 40, 44 (2d Cir. 1985) (intatn
citation omitted. First, the plaintiff must “prove the existence of a municipal policy or custom
in order to show that the municipality took some action that caused his injuries beyohd mere
employing the misbehaving officerId. “Second, the plaintiff must establish a causal
connection—an ‘affirmative link—between the policy and the deprivation of his constitutional
rights.” Id. (citing City of Oklahoma City v. Tuttld71 U.S. 808, 836, n.8 (1985)).

To satisfy the first requirement, a plaintiff must allege the existence of:

(1) a formal policy which is officially endorsed by the municipality; (2)ians

taken or decisions made by government officials responsible for eltaglis

municipal policies which caused the alleged violation of the plaintiff's civil rights;

(3) a practice so persistent and widespread that it constitutes a customecansa

implies the constructive knowledge of polimaking officials; or (4) a faile by

official policy-makers to properly train or supervise subordinates to such an extent

that it amounts to deliberate indifference to the rights of those with whom municipa
employees will come into contact.
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Moray v. City of Yonker®24 F. Supp. 8, 12 (S.D.N.Y. 1996) (internal citations and quotation
marks omitted)see alsdBrandon v. City of New York05 F. Supp. 2d 261, 276-77 (S.D.N.Y.
2010) (quotingMoray and updating citations to cases) plaintiff is not required to identyfan
express rule or regulation in order to establishomell claim, and a courinay infer a municipal
policy from acts or omissions of the municipality’s policy maKeusit in the absence of other
evidence, a “single incident of errant behavior is aufiicient basis for finding that a municipal
policy caused plaintiff's injury.”Sarus v. Rotund@®31 F.2d 397, 402-03 (2d Cir. 1983¢e
also DeCarlo v. Fry141 F.3d 56, 61 (2d Cir. 1998) (“[A] single incident alleged in a complaint,
especially if itinvolved only actors below the policy-making level, does not suffice to show a
municipal policy.”) (quotingRicciuti v. N.Y. City Transit Auth941 F.2d 119, 123 (2d Cir.
1991))(internal quotation marks omittedjee alsaCity of St. Louis v. Praprotnjikd85 U.S. 112,
123, 125 (1988) (plurality opinion) (explaining that only municipal officials with “final
policymaking authority” concerning particular activities giving rise tanpiiis claims “may by
their actions subject the government to § 1983litgib) (internal citation omitted):‘In the end,
therefore, a plaintiff must demonstrate that, through its deliberate conduct, thepalitgiwas
the moving force behind the alleged injurydayes 853 F. Supp. 2d at 439 (quotiRge v. City
of Waterbuy, 542 F.3d 31, 37 (2d Cir. 2008)) (internal quotation marks omitted).

Plaintiff contends that Sheriff Dubois delegated all final, disciplinatigaity to
Defendant Jones, and that Jones’s actions constitute municipal policy. Authorityeto ma
municipal policy may be granted either directly by legislative enactment or nustdgated by

an official who possesses such authorPembauy 475 U.S. at 483. The official need not

41n Pembaur v. City of Cincinnatihe Supreme Court stated that municipal liability under § 1983 may be
established by even the single act of a municipal policymakesevacts represent official policy. 475 U.S. 469,
480 (1986).
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possess broad, policymaking authority; rather, the inquiry for the couvneither the official
“had final policymaking authority in the particular area involvedéffes v. Barne08 F.3d 49,
57 (2d Cir. 2000) (citingdett 491 U.S. at 73Praprotnik 485 U.S. at 123-35

The plaintiff inBaity asserted a nearly identical theoryMdnell liability. In Baity,
Plaintiff's counsel argued that [the sheriff] delegated his hiring authority to the undersheriff [],
thus making [the undersheriff] the official policymaker for the County withaetsto
employment policy in the Sheriff's Office and rendering [the undersheréf]golicymaker’ for
Monell purposes.” 51 F. Supp. 3d at 441-42. Judge Karas rejected this argument on a number
of grounds: (1) there was no evidence in the record to support the plaintiff's theohg (2) t
plaintiff failed to provide the court with any supporting case law; and (3) thatiffldid not
name the undersheriff as a defendddt.at 442.

Here, he Complaint alleges that Sheriff DuBois “delegated all final patieking
authority as to disciplinary matters to defendant Jones.” (Compl. 1 160, Thé8.assertioms
bolstered by the allegation that Captain Hamil told Plaintiff he would have to seek alpguir
Plaintiff's proposed resignation letter from the NwenB, which Plaintiff contends is a reference
to Defendant Jonesld( 1 136)

At the Motion to Dismiss stage of this case, @ortcautioned Plaintiff that as the case
progressed, to prove such a claim, Plaintiff would have to marshal sufficient evitiahc
Sheriff Duboisdelegated final policymaking authorigpoutdisciplinary matters t@efendant
UndersheriffJones. The Court said that Sheriff Dubois’s imorelvement in Plaintiff’s
termination, absent additional evidence of delegation of policymaking authority éadeit
UndersheriffJones, cannot substantiddenell liability. The Plaintiff argues that the record

demonstratethe Plaintiff delegated all datp-day responsibility for managing the Department’s
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operations taJndersheriffJones. The Plaintiff points to evidence that Undersheriff Jones
testified he did not have to go to the Sheriff before deciding to approve or deny personnel
decisions. In fact, his testimony was not exactly as Plaintiff suggests.rdiad# Jones stated
that there was no requirement that he brief the Sheriff about personnel decisitbrag beatdid
thaton his own initiativeasa matter of course.

But the key question is not what Undersheriff Jones believed his authority was at the
time, but rather what was the actual scope of Jones’s authority as a matter ‘&naotficial
has final authority if his decisions, at the time they are mad@réctical or legal reasons
constitute the municipality’s final decision®Rbokard v. Health and Hospitals Corpl0 F.2d
41, 46 (2d. Cir. 1983). To meet his burden, Plaintiff must point to evidentiary proof that an
official’s scope of employment andshiole within the municipal organization reflects their
“policy-making authority.” Plaintiff asserts that Undersheriff Jones hdralldhe dayto-day
operations with respect to personnel decisions. However, the discretion to hire and fire
employees doesot necessarily mean one has the final policy-making authority for esiabli
county employment policyPembaur v. City of Cincinnat#75 U.S. 469, 106 S.Ct. 1292 (1986).
Furthermore, even if there was sufficient evidetieg Sheriff Duboisnformally delegated
formal or informal policymaking authority tdJndersheriffJones, there is no evidence that
Undersherifflones was violating Plaintiff's Constitutional rights or that his right to intimate
association was clear in the context.

Furthermore the Second Circuit has clearly held that “isolated acts...by non
policymaking municipal employees are generally not sufficient to demtstraunicipal
custom, policy or usage that would justify municipal liability under 8198&i€ v. Town of East

Haven 691 F.3d 72,81 (2012) (holding that evidence of two or three instances of excessive force
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over several years fell far short of showing a municipal policy or custom that showed deliberate
indifference to the abuse of the Constitutional rights of black people); see also, Carmichael v.
City of New York, 34 F.Supp.3d. 252, 263 (2014) (Holding that the plaintiff failed to produce
evidence sufficient to show that the NYPD had a widespread and persistent but unspoken
practice of failing to conduct immediate searches for African-American persons reported
missing).

In short, Plaintiff has failed to show that the “no contact” order was clearly
unconstitutional or that it was practice that was widespread. For this reason, his Monell claim
fails.

CONCLUSION

For the foregoing reasons, the Plaintiff’s First Amendment retaliation claim and Monell
claim, premised on the right of intimate association, are dismissed. Defendants’ motion for
summary judgment is GRANTED. The Court respectfully directs the Clerk to terminate the

motion at ECF No. 45, to enter judgment in favor of the Defendants and to terminate the action.

Dated: November & , 2018 SO ORDERED:
White Plains, New York T

s
e

NELSON S. ROMAN
United States District Judge
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