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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

105 MT. KISCO ASSOCIATES LLC,
AMANDA'’S LANE LLC, and MARK STAGG,

Plaintiffs,
-against-

PAUL CAROZZA, RICHARD’S LUMBER &
BUILDING MATERIALS CENTER, INC,,
CANRAD as successor to CANADIAN RADIUM
& URANIUM CORP., VILLAGE OF MOUNT
KISCO, MT. KISCO URBAN RENEWAL
AGENCY, WESTCHESTER COUNTY
DEPARTMENT OF HEALTH, UNITED STATES,
TELEDYNE ENVIRONMENTAL, INC. as
successor to ISOTOPES INC., WESTWOOD
NUCLEAR CORP. as successor to ISOTOPES
INC., NDL ORGANIZATION, INC., as successor
to NUCLEAR DIAGNOSTICS LABORATORIES,
INC., MERRITT ENVIRONMENTAL
CONSULTING CORP., DOES 1 through 50, and
DOES 51 through 100,

Defendants.
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NELSON S. ROMAN, United States District Judge

No. 15 Civ. 5346 (NSR)
OPINION & ORDER

Doc. 174

Plaintiffs 105 Mt. Kisco Associates LL.C (“105 Mt. Kisco Associates™), Amanda’s Lane

LLC (“Amanda’s Lane”) and Mark Stagg (“Stagg”) (collectively, “Plaintiffs”) bring this action

pursuant to the Comprehensive Environmental Response, Compensation and Liability Act

(“CERCLA”), 42 U.S.C. § 9601 et. seq., against Defendants Paul Carozza (“Carozza”); Richards

Home Center & Lumber, Inc.; Village of Mount Kisco (the “Village™); Mt. Kisco Urban Renewal

Agency (“MKURA”);, Westchester County Department of Health (“WCDOH?); the United States;
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Teledyne Environmental Inc(*Environmentdl) as successor to Isotopes, Jn€anrad as
successor to Canadian Radium & Uranium Covgestwood Nuclear Corpas successor to
Isotopes, In¢.theNDL Organization as successomNaclear Diagnostics Laboratqrinc.; Merritt
Envirormental Consulting Corg*Merritt”) ; DOES 1 through 50 and DOER through 100,n
connection witithe contaminabn of real property located at 105 Kisco Avenue, Mt. Kisco, New
York (“the Property’or “105 Mt. Kisco), the purchase of said Properayd the operating
agreementor an LLC relatedo the Property Before this Court are motions to dismiss filed by
Defendants WCDOH, the Village of Mount KiscdMKURA, Paul Carozza, and
TeledynéEnvironmental Inc. as successor to Isotopes Inc., and a motion to dismissionrwary
judgmentand sanctionby Defendant Merritt. For the following reasons, Defen®#8d@DOH's
motion is GRANTED in part and DENIED in parDefendantVillage/MKURA’s motion to
dismiss is GRANTED in part and DENIED in paiefendantCarozza’s motion to dismiss is
GRANTED in part and DENIED in parDefendant Merritt's motion is GRANTED in pama
DENIED in part and DefendarEnvironmental Inc.’snotion iSGRANTED.
BACKGROUND

The following facts are derived from the Antked Complaint, and unless otherwise noted,
and are accepted as true for purposes of this moGiven the extensive facts this case, only
those relevant tthesemotionsare included here.

105 Mt. Kisco“has a long history of radiological contamination stemming fribwm
Property’s involvement in the Manhattan Project during World War(&h. Compl.(“FAC”) |
6, ECF No. 86.) The Property was first contaminated as a réshé operation of a uranium and
radium processing facilit{the “Refinery”) which provided the United States with materials to

create the first atomic bombld( 11 72-74.) This Refinery located orand around the Property,



was openedly Defendant Canrad 1942 (Id.) Uranium residues were processed at the Refinery,
and “materials recovered at the refinery included radium, ra@iupolonium and actinium, which
are all highly radioactive substaisce (Id. 1 78-80.) As a result of the “waste inherent in the
uranium production processes,” radiological contamination was located throughoutitiexyRef
and in other areasld( 1 85.)

After World War II,Canrad began to produce commercial quaftium and uranium at
the Refinery for instruments and other prodattthe Refinery (Id. 187.) Throughout the 1940s
and 1950s, the governmenbted “deplorable conditions at the Refinery,” which led to high
exposure rates among employeds. {88-89.) In 1958, Canrad began recovery operations, or
clearrup, after the NYSDOH directed it to dispose of radioactive waste originating éhrdiperty,
which included multiple recovery operations from 1958 to 1986.9{(9192.) However, Canrad
failedto decontaminatthe Property. Id. 1 92.)

In 1966,Defendant MKURApurchasedhe Propey, as well as thadjoining 103 Kisco
Avenue, with the intention of rehabilitating it and returning it to the marKket. 11 93-94)
MKURA owned aml operated 105 Mt. Kisco and oversaw remediation, removal and disposal
efforts, including the demolition of the Refinery.ld.(1 95.) MKURA coordinated with
Defendant WCDOH in November 1966 to expedite the demolition of the Refinery and
decontamination of the Property, and as a resl#ased radioactive materials over the Property
and contaminated previously clean area$d. {{ 9597.) This release and distribution of
radioactive materials occurred because “gfossly negligent demolition of the Redry,
construction othe adjacenRailroad Avenue and disposal of wagtem” the Property, carried
out by MKURA, WCDOH *“and/or” the Village of Mount Kisco. I4.  99.) Although, as

Plaintiffs allege“at all relevant times,” during the demoliticandconstructiorthe Propertywvas



owned and operated by MKURAd. 1 100)the Village of Mount Kisco arranged for and directed
the construction of Railroad Avenue, which further released and dispersed tiadiozaterials
throughout the Property.ld; 1101.) Defendant Teledyne (“and/or” Westwood) contracted with
MKURA, WCDOH, “and/or” the Village of Mount Kisco to dispose of contaminated material
from the former Refinery sitglld. 1103.) Teledyne and/or Westwood contaminated the Property
when it faled to dispose of large amourds contaminated soil which was released and spread
throughout the Propertyld.) Additionally, surveys conducted MYCDOH, NYSDOH and other
entitiesindicate that residual hot spots of radium existed in parts of thef®yepen after various
attempts to rehabilitate the Property throughout 1970 by MKURA and tleg¥iif Mount Kisco.

(Id. 1 106.)

Fromthe late 1970s onward, local, state, and federal agencies investigated, dis@nckred
reported on harmful contamites at the Property.Id; §108.) In 1980, the WCDOH reviewed
the Property and confirmed new areas of contaminatimh.q(09.) In 1993, the NYSDOH, in
coordination with the WCDOH:completed asurveyof the Refinery site and identified multiple
hot spots that existed throughout Breperty (Id. 1110.) In 1994, the EPA conducted angite
inspection tomeasure m@on levels and exposirratesand to collect samples, and observed
“elevated” radioative exposure rates on the Propertij. {111.) Another repouf the Property
issued by another governmental entity in 1988ed that radioactive materials were present in
other areas owned and controlled by Carozza and his patdefif113-116) No further state
or federal reviews were initiated until 2013d.(1 116.)

In 1980,Defendant Carozza began to opeisfendant Richard’ Lumber(a lumber and
hardware store located on the Property), located on the Property, and owned andl operate

Richard’s Lumber from 1993 until 2012, exercising complete and unfettered control amasiomi



overit. (Id. 1 117-118.) During the thirtytwo years of operatiomand ownership, Carozza
oversaw disposal, releassd removal of radioactive soil and substances frorRPtbperty (Id.

1 119.) Defendants Carozzand Richard’s Lumbés regular disturbance, releasend disposal
of radioactive soil further contaminated and damaged the Propeldy.f 120.) Defedant
Carozza also arranged for the removal of contaminated soil from the Propersy, fisfyersing
and releasing radioactive magds throughout the Propertggs noted in various governmental
reports. [d. 1121.)

In fact, & a result of a 199@tter from the Mw York StateDepartment of Environmental
Conservation(“NYSDEC”), which identified the possible contamination of the Property,
Richard’s Lumber commenced a lawsuit against the Village/Town of Mt. Kadlemging that the
Village failed todisclose the contamination to Richard’s Lumber when it negotiated a lease
agreement. Id. 1122.) During that litigation, Carozza submitted an affidavit, stating that he only
learned of theradiation“hot spots” on the Property in 1993after he had already leased the
Property, and that Richard’s Lumber would not have leased the Propertkhaditit could not
disturb the soil for the purposes for which it was renteld {|{{123-124.) Carozza was thus fully
aware in 1993 of contamination on the Fadyp. (Id. 1126.)

Additionally, in 1998 Carozza’s business partner in Richard’s Lumber attended a meeting
with members from various governmental entities and the Village of Mt. Kisco tesdiacsurvey
issuedhat yeaby theNYSDEC, and possible remediation at the Prope(tgl. 127.) Plaintiffs

allegethat Carozza’s partner kepparozzaapprised of all informationommunicatedo himat that



meetingby the governmerdagenciesegarding the radioactive contamination at the Ptgp€ld.
1128))

As tothefraud allegedly committed by Carozza, in late summer 2012, Carozza informed
Plaintiff Stagg who later became Carozza’'s-cember in 105 Mt. Kisco Associates LLtbat
Richard’s Lumber was in dire straits because it hdalulted on its mortgage for the Property, and
the Local Teamsters Union had outstanding judgments against Richard’s Lumberdothen
$200,000. Id. 1133.) Plaintiffs allegethat Carozza “schemed to draw Stagg into a partnership,
offload the Property” and satisfy the mortgage and debts, recognizing that Stagg weeid ne
purchase property contaminated by radioactive materilds J§{ 135136.) Without knowledge
of the radioactive contamination, Stagg decided to partner with Carddzat {39.) Together,
Stagg and Carozza formed two LLCs, NY Stone and 105 Mt. Kisco Associates, éonsteonry
supply business; the former would serve as the operating entity, a masonry andshongo@nd
the later would serve as landlor@id. 11 140143.) As part of the agreement, Stagg, acting through
his wholly owned LLCPIlaintiffs Amanda’s Lane, agreed to purchase the Property from Richard’s
Lumber and assume the mortgagéd. {| 141.) Carozza never divulged information abthg
radioactve contamination and left Stagg uninformed regarding the hazamahiusnand uanium
waste at the Propertyld( 145.)

In December 2012, Plaintiff Amanda’s Lane purchased the Property and assumed the
mortgage on the Propertyld. 1 150.) Stagg psonally assumed all responsibility for Richard’s
Lumbers mortgage loan and guaranteed the Assumption of Mortgage without any guaranty from
Carozza or Richard’s Lumber, taking on all the loan liabgegysonally (Id. 151.) Later, Stagg,
through Plaitiff Amanda’s Langpaid $488326.40 to Defendant Richard’simber to satisfy the

Teamsters judgmentyith some of the funds going directly to Carozza, in order to clear his



partner’s debts to start their relationshiphaa clean slate.ld. 1 153-154 In 2013, Stagg loaned
nearly three milliorto NY Stone to pay for various renovations and modifications both before and
afterits opening,contributionsStagg never would have made had he knoWwthe radioactive
contamination at thBroperty (Id. at155-159.)

Later, in 2013, following repeated reports from multiple government agefwcieser
thirty years, the EPA decided to investigate the Propefty.§(129.) In September 2013, EPA
investigators commenced an -site reconnaissance and gammaaliation screening at the
Property. [d. 1 130.) Plaintiffs were not made aware of this renewed investigation eetithg
and were not informed of the contamination until 201&l. { 130.) The EPA found radium
contamination at the Property, and that the Property’s condition had not changeadasityif
since 1998. I¢. 1 131.)

In March 2014, Stagg and Carozza executed an Operating Agreamagteement Stagg
would never have entered into had Stagg known about the contamination, which iraruded
arbitration clause for certain disputes regarding the Propeldy.f{ 162-165 The Operating
Agreementdoesallow, however, for its members petition a court for injunctive relief(ld. 1
164-165.) By allegedly concealing information regardithe contamination on the Property
Carozzabreached his fiduciary obligation to Stagg under the agreemdnf[(167171.) Indeed,
as part of this fraud, Carozza allegedly concealed an investigation of thety?ampelucted by
the EPA in 2013-2014.1d. 11 164-172.)

From 20122014, NY Stone used Stagg’s personal funds and issued monthly checks to pay
the mortgage on the Propertyd.(173.) In 2014, the paes refinanced the mortgage through
Bank United(“the Bank”), which sought a Phasd&hvironmentalAssessment.Iq. 1175.) The

Bank and Merritt contracted for Merritt to conduct a comprehensive asses@iease |



Report”) (Id. 1176) Merritt allegedly knew the costs of the assessment would ultimately be
borne by 105 Mt. Kisco Associates at closing because it wanted to refinance thegmortga
intended for the agreement to benefit 105 Mt. Kiasdhe sole purpose of the assessment was to
facilitate the mortgage refinance, knew that its work product would be relied apdrthat the
refinancing was contingent upon itd.(11 178-180

Pursuant to the Phase | Contract, Meagreed that it would be responsible for performing
the assessment in accord with the applicable guideline as set forth by the Ameden &
Testing Materialg"ATSM”). (Id. 1181.) The assessment watendedio uncover the presence
or likely presence of hazardous substances, but Merritt failed to condasisgssment in accord
with the applicable standardacluding failingto interview relevant parties or further investigate
thehazardous waste history of surrounding properties J{] 183-186191199) Plaintiff alleges
Carozza provided false and neiatling answers to Merritt in the “Owner’'s Questionnaire,”
indicating he had never been informed of the past existence of hazanthstences(ld. 187.)
Plaintiffs allegethatif Merritt hadconducted a proper investigatighenit would have notediie
significant radium and uranium contamination tve property, and history ofogernmental
investigations. I¢. 1200.)

In June 2015, the EPA, NYSDEC and NYSDOH met with Plaintiffs to discuss remediati
of the Property, and the EPA informed Plaintiffat it would issue an order directing remediation
of the Property. I¢. 1 20.) To date, Plaintiffs have expended tens of thousands of dollars
researching and investigating the extent of radiological contamination, andtglapend

significantly more tdully comprehend and remedy itld(1 132.)



STANDARD ON A MOTION TO DISMISS

Under Rule 12(b)(6), the inquiry is whether the complaint “contain[s] sufficastuél
matter, accepted as true, to ‘state a claim to relief that is plausible on its #askctoft v. Igbal
556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twomb|y650 U.S. 544, 570 (2007g¢cord
Hayden v. Patersqb94 F.3d 150, 160 (2d Cir. 2010). To survive a motion to dismiss, a complaint
must supply “factual allegations suffiaie'to raise a right to relief above the speculative level.’
ATSI Commagis, Inc. v. Shaar Fund, Ltd493 F.3d 87, 98 (2d Ci2007) (quotingir'wombly 550
U.S. at 555). The Courtmust take all material factual allegations as true and draw reasonable
inferences in the nemoving party’s favor, but the Court is “‘not bound to accept as true a legal
conclusioncouched as a factual allegatiénpr to credit“mere conclusory statements” or
“[tihreadbare recitals of the elements of a cause of actidgbal, 556 U.S. at 678 (quoting
Twombly 550 U.S. at 555)In determining whether a complaint states a plausible claim for relief,
a district court must consider the context and “draw on its judicial experiencerantba sense.”
Id. at662. A claim is facialy plausible when the factual content pleaded allows a court “to draw
a reasonable inference that the defendant is liable for the misconduct allEhed678.

DISCUSSION

Arguments Relevant thlovants Individudly

l.  Merritt 1
a. Negligent Misrepresentation and Breach of Contract
Plaintiffs allegehat Merritt was negligent in its assessment of the Property, made negligent
misrepresentations and omissions inAtese | Reporbout the history and quality of thend,

andthat Plaintift relied uporthe Reportin its decisiorto refinance its mortgage on the Property.

1 The Court addresses arguments made by multiple movants lseloaat 34
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(FAC 11301, 302, 303.) Although Bank Unitedntracted Merritt to perform the assessment,
Plaintiffs assertthat Merritt knew that its work product would be used to infadb Mt. Kisco
Associates’ decision to refinance its mortgage loan on the Property, ancethigit iview 105 Mt.
Kisco Associates would bear the cost of the assessnfleint| 178179.) Defendantcontends
thatPlaintiffs havefailed to allege a level of contact between the parties sufficient to apiec

of contractual privity, and tha#lerrit was merely conducting due diligence as part ofBthek’s
underwriting process for the benefit of the Ba8ee, e.gMerritt Mem,, at 4)

It is well established that a claim for negligent misrepresentation regueeplaintiff to
plausiblyallege”(1) the existence of a special or privitge relationship imposing a duty on the
defendant to impart correct information to thamiéf; (2) that the information was incorrect; and
(3) reasondee reliance on the information.Mandarin Trading Ltd. v. Wildenstegii6 N.Y.3d
173, 180(2011) €iting J.A.O. Acquisition Corp. v. Stavitsk/N.Y.3d 144, 1482007)). Because
no actual ontractual relationship exists between the parties, to satisfy the first pHamgfiffs
must sufficiently allege the establishment of a relationship tantamount to atoatrarivity.
Ridge Seneca Plaza, LLC v. BP Prod. N. Am,, 55 F. App’x 44, 4§2d Cir. 2013)summary
order)(citing Prudential Ins. Co. of Am. v. Dewey, Ballantine, Bushby, Palmer & Y@0ad.Y.2d
377, 382 (1992)).

To asserthat a relationship nearing privity exists, the factual allegations in Plaintiffs’
complaint must plausibly allegg1) thatMerritt was aware it®hase Reportwould beused for
theparticular purposef informing Plaintiffs’loan refinance decision; (#)at Plaintifs, aknown
partyto Merritt, relied on the Report in furtherance of its refinance decision; and (3hénatras
some conduct bWlerritt linking it to Plaintiffs and evincingMerrit's understandinghat Plaintif

would rely on the Report.ld.; State of California PubEmployeesRet. Sys. vShearman &

10



Sterling 95 N.Y.2d 427, 434s@me).

Plaintiffs Amended Complaint fails to allege sufficient factual content to indicate that
there could have been a privitite relationship between ¢parties. Instead, Plaintiff&mended
Complaint merely concludes that Merritt was aware Plaintiff 105 Mt. Kiscodds®s was going
to rely a its Phase | Report, that the assessment and subse@pent Were formulated for this
purpose, and that Plaintiff relied on the Reportsalgtriment. $ee, e.g FAC {1297, 299 Pl.’s
Opp. Re Merrittat 11.) To remedy this deficiency, in their OppositiBtaintiffs point to the
Service Agreementwhich is presumably the contrdmtweenMerritt and Bank United for the
Phase | Reportamexed toPeter Skelos’Declaration in Support oMerritt's Motion, to
demonstrate that Merritt was aware of 105 Mt. Kisco Associates, and aoghat it would rely
upon the report. SeePl.’s Opp.Re Merrittat 11.) Specifically, Plainti#f describegeneral
languagen the agreement indicating that Merritt “should” determine if the report is beingedtiliz
by Bank United for any transaction, that “all reports completed” should be addressadkio B
United and “the borrowérand a directive that “eacleport” contain language indicating Bank
United “and/or a limited number of investors involved the transaction” may rely upoagbe
in connection with a planned loarSee id)? Merritt contends that the agreement contains express
language limiting the rights in the contract to the parties to the exclusion ep#rirds, and that
the Phase | Report does not identify any of the Plaintiffs as the “borroweny/asoit addressed
to Plaintiffs.(See Merritt Mem. at 6°) The Court notes that the aat®Phase | Report, annexed to

Plaintiffs Complaint,does not identify or address Plairgjffior doPlaintiffsallege that it received

2 Plaintiffs argue that it has not been afforded an opportunity to saeerfsion of the Service Agreement, or to
obtain discovery regarding the same, apgearo attempt to reserve the right to challenge whether this document is
in fact the agreemeretween Merritt and the Bank relating to the Phase | Rep8deP(. Mem. Re Merritt at 3)
(“Merritt annexed an agreement that it purports is the service agreement rela®se | conducted at the
Property...").)

3 The cover sheet of the Report states that the Report was “prepared for m@ik.UFAC Ex. D at 1.)

11



the report from Merritt, or make amgpresentationwith regard to how it received the Report for
that matter. $eeFAC Ex. D.)

The Court need not look outside of the Amended Complaidetermine that Plaintiffs’
cause of action for negligent misrepresentation is deficient. Plairi&if to providefactual
allegations upon which the Court could conclude thatetmeay have beera privity-like
relationship between the partid@laintiffs arguethat privity was established by Merritt’s “actions
in assessing the Property, interviewing individifadsid preparing the Phas¢Report]” (FAC |
307), butfail to elaboateas to the linking connection betwePBtaintiffs and Merritt Linking
conduct generally consists &dome form of direct contact between fhige parties], such as a
faceto-face conversation, theharing of documents, or othesubstantive communication’
between thearties.” Sec. Inv'r Prot. Corp. v. BDO Seidman, LLE22 F.3d 63, 75 (2d Cir.),
certified question accepte®5 N.Y.2d831(2000),and certified question answereds N.Y.2d
702, 746(2001) (internal quotation marks and citations omijtddoting the standard for
establishing “linking conduct” is “high})see CRT Investments, Ltd. v. BDO Seidman, B5P
A.D.3d 470, 4722011) (the fact that plaintiffs were entitled to and received a copy of.the
financial statements, or thHbefendantknew that the investors would rely upon the information
contained in the financial statements, does not establish the requisite linking torduatposes
of negligent misrepresentation)-urthermore, the New York Court of Appeals has refused to
permit recovery “by any foreseeable plaintiff who relied[@nnegligently prepared repodnd
haverejected even a somewhat narrower rule that would permit recovery where the palignt

or class of parties was actually known or foreseen by the defendants but the individual defendant’s

4 The Court notes that Plaintiffs criticize Defendant due to an allfgiede to make sufficient contaand argues
that Defendant was negligent in its assessment becdaedtto sgak with more than a single individy&lefendant
Carrozza. (FAC] 186.)
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conduct did not link it to that third party Mandarin Trading Ltd 16 N.Y.3d at 181(citing
Ossining Union Free Sch. Dist. v. Anderson LaRocca AndersbN.Y.2d 417, 42485 (1989)
(internal quotation marks) (emphasis addebtptably, althoughPlaintiffs should be able &ilege
somefactual content with regard threctconduct “linking” the parties, they do not do so.

Additionally, the Phase | Report specifically states thatreport has been prepared for the
sole use of Merritt's client, the Bank, and that “no other party may use the vagwut the
written authority” of Merritf under a section clearly labeled, “Reliaric§dSeeDecl. of Peter
Skelos in Support of MettiMot. to DismissPhase | Reporgt{4.2.6, ECF No. 138, Ex. 138
2).° Thus, the very document Plaingiffelyon undermingheir ability to satisfy theeliance prong
necessary to alleg¢hat a privitylike relationshp exists, and beliedlaintiffs’ negligent
misrepresentation clainSeeOssining Union Free Sch. Dist. v. Anderson LaRocca AnderSon
N.Y.2d at 424-25(collecting caselaw indicating reliance by Aoarty plaintiff must have been an
“end aim” of the report provided).

For similar rea®ns, Plaintiffs also fail to plausibly allege thdireach of contract claim,
premised uportheir role as “thirdparty beneficiary.” $eePl. Mem. Re Merritt at 146);
India.Com, Inc. v. Dalal412 F.3d 315, 321 (2d Cir. 2005) (citiNgpco Forged Prods., Inc. v.
Consolidated Edison Co. of N.Y., In@9 A.D.2d 5082d Dep’t 1984)) (“Under New York law,
the effectiveness of a negating clause to preclude plairty beneficiary status is wedktablished:

‘[wlhere a provision exists ... expressly negatimgraent to permit enforcement by third parties,

5> Although portions of the Phase | Report are annexed to the Amended Coniéaiitt provides the Phase | Report
in its entirety. As the Report is “integral to the complaintand Plaintiffs assert claims arising directly frdits]
terms ...the Court may pperly consider it on Defendaatmotion to dismis$ Barbato v. U.S. Bank Nat'l Ass'n
No. 14CV-2233 (NSR), 2016 WL 158588, at *5 (S.D.N.Y. Jan. 12, 2@i@grnal quotation marks and citations
omitted). This version of the Report identifies the Bank as the entity foctwthe Report was prepared in at least
two places. $eeECF No. 13& at 2, 3.) The undersigned notlat thisversion is accompanidayy an invoice from
Merritt to Bank United for a fee in connection with the Repold. &t 1.) Because it is unclear whether this forms
part of the Report or stands alone as an independent document, the Court delgonahis.
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... that provision is decisive.?Bd. of Educ. of Northpo#E. Northport Union Free Sch. Dist. v.
Long Island Power Auth.130 A.D.3d 953, 956 (N.Y. App. Div. 2015) (language expressly
negating enforcemetty third parties can serve as documentary evidence to refute -gdniyd
beneficiary claim)see alsd.aSalle Nat. Bank v. Ernst & Young LL#85 A.D.2d 101, 108, 729
N.Y.S.2d 671 (2001)[a] nonparty may sue for breach of contract only if it is an intended, and
not a mere incidentabeneficiary ... [and] parties’ intent to benefit the third party must be
apparent”) The Phase | Report provided by Plaitiffegdes the premise that any of the
Plaintiffs wereintended thireparty beneficiaries On these bases, the Codismisseslaintiffs
claims for negligent misrepresatibn and breach of contraas$ against Merritt
lI.  WestchesterCounty Department of Health
a) Whether WCDOH Can Be Named as a Party
Defendant WCDOH argues that it cannot be sued because it is a municipal department and
“administrative arm” of Westchester County (the “County”), with no legattitdeof its own.
(Sege.g, Reply Mem.in Support o WCDOH’s Mot. to Dismiss (“WCDOH Reply’at 1, ECF
No. 112) To demonstrate that its status precludes suit, WCDOH directs the Court to the

Westchester County Char@fi49.01. WCDOHMem. In Supporof Mot. to Dismiss (“WCDOH

8 Plaintiffs’ allegdions against Merritt stem from the claim that misrepresentatioti®iPhase | Report led them to
refinance the mortgage on the Property in 2GB&FAC 11174180). Plaintiffs claimthat “in ... 2014... plaintiff
Stagg and defendant Carozza decided finaecethe mortgagg and as a result, the Bank contracted for Merritt to
perform the inspection and analysis leading to the Phase | R€Bes id 1174 Though possible Plaintiffs made
the preliminary decision to refinance at an earlier date, thet @otes that thReport is dated as having been issued
in 2013 which appears to be before the time period when Plaintiffs made theddoisefinance (SeeECF No.
1382 at 3.)

7 The Court declines to convert this motion into a motion for summary justgnfénnegan v. Univ. of Rochester
Med. Ctr, 21 F. Supp. 2d 223, 228 (W.D.N.Y. 1998) (“Because summary judgment is a deasti, it should not
be granted where parties have tgeexercise their opportunity for pteal discovery.” {nternal quotation marks and
citations omitted) Nor, at this time, will the Court oblige Merritt's request to sanction PlaintBee Rothberg v.
Phil's Main Roofing, LLCNo. 14CV-10195 (NSR), 2016 WL 2344882, at *4 (S.D.N.Y. May 2, 2016) (denying
sanctions where “the Court [was] not of the opinion that Defendaatton was completely without factual and legal
basis or definitively made in bad faith§ee also Ipcon Collections LLC v. Costco Wholesale C668 F.3d 58, 63
(2d Cir. 2012) (stating that “sanctions under Rule 11 are discretionanpamatatory”)
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Mem.”) at 9 n. 44, ECF No109); WCDOH Replyat 1, n. 3.) This section establishes the County
Department of idalth, but does not indicate whether WCDOH is an administrative body exempt
from suit. WCDOH invites the Court to make an inferential leap based upon thisn¢itaith
little explanation, but provides no legal argument or case law to argue, for indfaaicehis
language is indicative of the kirrring suit against municipal, administrative entiies.
Othersections of the Charteontemplate that Countydpartments may be named in suits.
For example, Chapter 617, Section 194d#1lthe Westchester County Charter stateshdt]
assignmentnd transfer of the functions .shall not affect any action or proceeding, civil or
criminal, butthe same may be prosecuted or defended in the name of the county or the department
to which such assignment is made, and such department shall be deemed substituted.as.a party
See“Westchester County Chartérhttps://www.municode.com/library/ny/westchester_county
Icodes/code_of ordinances?nodeld=CHADCOWE QB! yisitedon March 25, 2017° Chapte
617, Section 194.64tates[a]ll notices of claim,... for the commencement of actions and legal
proceedings against the County of Westchestany commission, department or bureau thereof
shall be served as provided by lamd all actions or proceedings wherein the County of
Westchester or any agency, commission, department or bureau thereof is shpdre brought
... In the County of Westchestérld. Furthermore, the Westchester Department of Health has its
own, designatedebsite(http://healthwestchestergov.comm/a factor considered when determine
whether a department idegalentity separate from the Count§iee Humphrey v. Onondaga Cty.

Dep't of Soc. Servs05-CV-0987, 2008 WL 1945231, at *3 (N.D.N.Y. May 1, 20@8ounsel

8 Plaintiffs counter with a slew of cases in which various County Degats, including the WCDOH, participated
in suits as Defhdants. (See Pl.'s Mem. in Opp. to WCDOH Mot. to Dismiss (“Pl. Mem. R®®H") at 9, ECF
No.111.)

9 See Wells Fargo Bank, N.A. v. Wrights Mill Holdings, LNG. 14CV-9783, 2015 WL 5122590, at *7 (S.D.N.Y.
Aug. 31, 2015) (stating it is “clearly propertake judicial notice” of “documents retrieved from official government
websites” and that “Courts routinely take judicial notice of such govental records”).
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for the County does nat. explain how or why the Departmeig not a viable legal entity.
Moreover, review of the ... County governmengfficial website reveals a designated page for
the Department ... Thus, the Court has no bpsesently to dismiss plaifit s claim based on
failure to name the proper defendgnt. For these reasons, the Court declines to dismiss
Defendant’s claim on the basis tHMfCDOH is an improper partylt may ultimately be most
appropriate to substitute the County for WCDOH in this action, but the Qudstthat Plaintif§’
claims are appropriateblleged against WCDOH at this tinh2.
b) Timeliness of Plaintiffs Claims

“For cost recovery actions under 8 107, CERCLA ‘distinguishes between two kinds of
response: remedial actiergienerally longterm or permanent containment or disposal
programs—and removal efforts-typically shortterm cleanup arragements” MPM Silicones,
LLC v. Union Carbide Corp 111CV-1542 BKS) (ATB), 2016 WL 3962630, at *11 (N.D.N.Y.
July 7, 2016)citing Schaefer v. Town of Victo457 F.3d 188, 195 (2d Cir. 200@)upting New
York v. Shore Realty Carp/59 F.2d 1032, 1040 (2d Cir. 1985)Jhe statute of limitations for
the recovery of costgcurred in relation td‘removal actions’is three years aftehe completion
of the removal action ... while the limitations period for the recovery a@$ cekated to ‘remedial
actions’is six years after the initiation of physical-site construction of the remediationldl.
(citing Schaefe-.3d at 195; 42 U.S.C. § 9613(g)(2)).

Both partiesappear taacknowledge thatemediationand removakfforts consistent with
CERCLA, whether successful or ntook place prior to Plaintiffanvolvement with the Property

(See, e.g WCDOH Mem. at 11,13; FAC 11 22, 43, 95.)Defendant argues that the statute

10To the extent Westchester County is deemed théproper party the County need onlyshbstituted in WCDOH’s
place. Okongwu v. Cty. of Erjel4CV-0832(WMS), 2016 WL 4678979, at *3 (W.D.N.Y. Sept. 7, 2016) (citBtg
John Rennalls v. County of Westchest®d F.R.D. 418, 419 n. 1 (S.D.N.Y. 1994)
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contemplates that both a remedial and removal action can occur at the samelfacthigt courts
have generally held there can only be a single remedial and removal actiacilitgr (See
WCDOHMem. at 10)!! On this basis, Defendant argtieat Plaintiffs’claims for reimbursement
under 8107(a), initiated in February 2016, are tivered. Plainti do not offer a substantive
response to thiargument, and merely contends that a new statute of iomgatuns each time a
new party begins removal or remediation actioseePl's. Opp.Re WCDOHat 12,14) (“statute

of limitations does not begin to run until the private party begins removing or rémgdize
contamination ... that a government agenegligently failed to clean a property years ago does
not bar a private party from recovering the costs it incurs to fix thetcgts negligence.”)
Plaintiffs donot cite acontrolling casein which one party’s initiation of a remedial action was
found not to trigger the statute of limitations for another party that engaged iqsebseemedial
conduct, nor d®laintiffs makeany additional arguments soipport its contention thasitemedial
claims are not timbarred. $eePl. Opp. Re WCDOH, at 12-15.)

“Distilled to its core, the key disiction between a remedial ameémoval action is the
purpose for which the action is undertaker¥ankee Gas Servs. Co. v. UGI Utils.,.Jr&l6 F.
Supp. 2d 228, 270 (D. Conn. 2009Removal actions are geradly clearup measures taken in
response to immediate threats to public health and safety,” while “[rlemedialsaat®typically
actions designed to permanently remediate hazardous wadéig.”State Elec. & Gas Corp. v.
First Energy Corp(“NYSEG”), 766 F.3d 212, 231 (2d Cir. 2014jciting United States v. W.R.
Grace & Co, 429 F.3d 1224, 1244 (9th Cir. 2005 ourts have ... stressed the immediacy of a
threat in deciding whether a cleanup is a removal acjiad.”(citing Minnesota v. Kalman W.

Abrams Metals, Inc.155 F.3d 1019, 1024 (8th Cir.1998) (removal actions are those “taken to

11 Defendant cites two cases from the Sixth and Tenth Circuit, and onfearaseConnecticut district court in support
of this proposition. $eeDef's. Mem. at 10.)
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counter imminent and substantial threats to public health and welf&efoval measurdend
to be shorter in duration and lower in cost than remedial meashegsare also generally
designed to address contamination at its endpoint and not to permanently remediateehe’ probl
Id.; see MPM Silicones, LLQR016 WL 3962630, at *1g&iting NYSEG 766 F.3cat 233 (“[T]he
2004 cleanup has already taken several years and cost over $29 million, with cadesidrpése
to $54 million. This is in keeping with a remedial, rather than removal, action.”).
As to the number of remedial and removal actionsdhatoccur at a single fadyi the
Second Circuit has held:
We agree with the majority view and hold that there can only be one
remedial action at a site. The very nature of a remedial action is to
permanently remediate hazardous wasté remedial action is
supposed to be a final, onaadfor-all cleanup of a site, and once
a PRP completes an approved remediation plan, it would not be
logical—or fair—to subject that entity to additional CERCLA
lawsuits seeking yet additional permanestief, although we
recognize that what seems final at a given point in time might come
to appear inadequate at a later date as scientific knowledge
progresses.
NYSEG 766 F.3dat 236(collecting cases) Thus the Second Circuit has barred suits to recover
costs for subsequent remedial work at facilities where previous remedial werkitisted more
than six years prior to the lawsuid.*?
Additionally, in a suit before another district court in this Circuit, whesilasequent

owner had argued that a previous party’s actions could not trigger the statuteéatidimaifor any

remedial work that party might engage in, the court found that the statute of linstdiibin fact

121n contrast, the Second Circuit explicitly “express[ed] no viewd[mok no position] ato whether there may only
be one removal action under CERCLANYSEG 766 F.3cat236,n. 19. On a separate note, to the extent Plaintiffs
attempt to imply that this rule differs when governmental as opposervede entities are involved though they
make no argument to this effeethe Court is not aware of such a distinction, nor do Plaintiffs direct the Caamyto
legal citation indicating as suckeeP!'s. Opp. Re WCDOH, at 124) (“that a government agency negligently failed
to clean a property years ago does not bar a private party from recovering thi¢ iogsts to fix that agncy’s
negligence.”)
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begin to run when the prior owner commenced reneditzon, and that the plaintiff's claims to
recover response costs for their own remedial actions would be barred byteeddtinitations.
see MPM Silicones, LL2016 WL 3962630, at *14 (“The Court agrees that folloWiSEG
the statute of limitkons began to run when the prior owners commenced physiesiteon
construction of the remedial action, and [new owner’'s] CERCLA clainefoedial costs is time
barred.”)

Plaintiffs donot indicate whether it has, or plans to engage in remedial or removal actions.
(SeePl. Opp Re WCDOHat 1215; see id at 14 (“Plaintiffs sued ... well within the three or six
year statute of limtations”.) Nor can the Court discern the nature of Plairtdtsductat this
stage whether categorically “remedial” or “remal” in nature. However, prevailing law indicates
that there can only be a single remedial action per facility, and téestéd limitations & recover
for that action began six years after its initiati@ee42 U.S.C. § 961()(2). As to remedial wrk
previously engaged iat the Propertipeginning in the 1960s¢¢ e.g, FAC 1194-95) (describing
remediation efforts), the statute of limitations clearly ran long before thisxagéie commenced.
Thus, any claims alleged to recover response tmstemedial actions are barred under the statute
of limitations delineated ICERCLA § 107 and are dismissed with prejudice.

c) WCDOH's Claims of Immunity
1. Eleventh Amendment Immunity

Defendant argues that because it was acting “at the behest of thet&¢ateeventh
Amendment immunity “should be extended” to bar Plairitiffgit against Defendant “in this
narrowly tailored instance.”Sgege.g, WCDOH. Mem. at 14WCDOH Reply at 5.)

Defendant has identified itself as a “municipal corporatio®eefVCDOH Mem. at8-9.)

Caselaw cited by WCDOH itsedemonstrates that there is no blanket immunity for such an entity,
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nor does WCDOH direct the Court’s attention to any case law in which a $yrsitaated entity
was granted immunity in the context of CERClokthe work WCDOH allegedly performed here.
(WCDOH Mem. at15) (citing B.F. Goodrich Co. v. Murtha958 F.2d 1192, 11989 (2d Cir.
1992)(“[l] tis clear that a municipality may be liable as a potentially responsible party#ingas
for thedisposal of hazardous substances. CERCLA expressly includes municipaites, ahd
other political subdivisions within its definition of persons who can incur such fiabitder 8
9607 .... [E]xpress exceptions to liability are strong evidence thaticipalities are otherwise
subject to CERCLA liability... To construe CERCLA as providing an exemptionsimply
because the municipality undertakes such action in furtherance of its so\stedis would create
an unwarranted break in the statutory chdiresponsibility’) ; seeAMW Materials Testing, Inc.
v. Town of Babylorb84 F.3d 436, 447 (2d Cir. 2009) (“state and local governments remain liable
under 8 9607(a) for actioretherthan those involving emergency responsesépalso N. Ins.
Co. of N.Y. v. Chatham Cty., G847 U.S. 189, 182006)(*sovereign immunitgoes not extend
to counties ...even when they “exercise a ‘slice of state polydinternal citations omitted);
Woods v. Rondout Valley Cent. Sch. Dist. Bd of E466.F.3d 232, 243 (2d Cir. 2008kleventh
Amendment immunity does not extend to a “municipal corporatiorgf a “political subdivision”
of the state... or “units of local government, such as cities and countfés”).

WCDOH also argues that it should not be held lidi#eause its actions were akin to
instances where the “governmental unit [was] responsible only for promulgatipgsalis
regulations or ..permitting disposal facilities;” activity th@efendant contends has been found

to present insufficient “nexus” “beten the municipality and the hazardous substances” to hold

13 On reply, WCDOH provides no substantive response to Plaintiffs'magtithat it has described itself as a
municipal corporation, and that such entities are not covered underethentii Amendment, and instead, merely
reiterates th@oints made in its initial memoranduntSegePl. Opp. Re WCDOH at 16; WCDOH Mem. at 5.)
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such an entity liable. WCDOH Mem. at 15. It would be inappropriate for the Court to make a
determination as to the nature and bounds of WCDOH's actions at this stage.

Nor is the Court persuad by Defendans argument that it should not be held liable
pursuant to CERCLA’s emergency response provision, 42 Ug0607(d)(2). $eeWCDOH
Mem. at 15.) Plaintif donot allege that Defendaatted in response to an emergenceePl.
Mem. Re WCDOH at 18) Nor, in its initial memorandum, does Defendant point to any
documents attached to Plaintif@mended Complaint to indicate it acted in the context of an
emegency. (See Def's. Mem. at-15); see AMW Materials Testing, In&84 F.3cht 448 (citing
East Bay Mun. Util. Dist. v. U.S. Dep’'of Commercel42 F.3d 479, 483 (D.C.Cil.998) (8
9607(d)(2) ‘gives state and local governmenfsartial defense against claims arising from their
emergency remediation efforigniting their liability to cases of gross negligence or intentional
misconduct™) (emphasis addgdhn its Reply, Defendant does appear to argue that it acted in the
context of an “environmental emergency” but provides ai@mhetical to accompany a citation
that appear inappsite. (SeeWCDOH Reply at 53 Plaintiffs plausibly allegeghat WCDOH
engaged in the kind of activity that would incur liability under CERCLA. Because WCRA3

provided no persuasive justifioan to dismiss Plaintiffs’ claims, the Court declines tesdo

4 0On a separate note, the Court must reject WCDOH’s apparent contention thae itlamtgfs allege WCDOH
surveyed the premises of the SH¢CDOH has establishday a preponderance of evideribat it “exercised due care
in address the hazardous substance” and is thus exempt from liakdiéy 4 U.S.C§ 9607(b). WCDOH fails to
provide a legal citation to support this proposition, nor does it explain hoBotltecould make such a determination
at this juncture. 3eeWCDOH Mem. at 17djting 42 U.S.C .8 9607(b) (“There shall be no liability under subsection
(a) of this section for a person otherwise liable whoesablish by a preponderance of the evidehaethe release

or threat of release of a hazardous substance and the damages resultirugrtiveeedr caused solely by ... an act or
omission of a third party other than an employee or agent of the defeadthan one whose act or omission occurs
in connetion with a contractual relationship, existing directly or indirectlithwhe defendant ..if the defendant
establishes by a preponderance of the evidencddh&e exercised due care with respect to the hazardous substance
concerned, taking into comlgration the characteristics of such hazardous substange...”
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[I. MKURA and Village of Mount Kisco
a) MKURA

Plaintiffs choosenot to address Defendantsgamentsthat all claims against MKURA
must be dismissed because it lacks the capacity to beanadstead focuseson the contention
that Plaintiffshave plausibly allegesuccessor liability against the Village of Mount Kis¢&ee
Village of Mount Kisco/MKURA Mem. in Support of Mot. to Dismiss (“VillagdKURA Mem.”)
at 7-8, ECF No. 116see generally?l.’'s Mem. in Opp. to Village/MKURA'’s Mot to Dimiss(“Pl.
Opp. Re Village/MKURA") ECF Nol118. PlaintiffS choice not to oppose Defendants’
arguments with regard to MKURA are deemed purposeful, and all claims agafit$RM
individually are considered abandone8ee Tuman v. VL GEM LL.@Glo. 15CV-780L (NSR),
2017 WL 781486, at *B (S.D.N.Y. Feb. 27, 2017xiting Westchester Cty. Indep. Party v.
Astoring 137 F. Supp. 3d 586, 618 (S.D.N.Y. 2015) (*abandonment constitutes an[ ] independent
ground for dismissal”)).

b) Successor Liability

Plaintiffs conted that Defendant Village has “succeeded to or otherwise assumed the
liabilities of Deferdant MKURA.” (FAC { 50.) Defendarg Village/MKURA arguethat because
the Legislature dissolved MKURA without transferring its obligations or lialslitiethe Village,
and Plaintiffs fail to allege sufficient facts for the Court to infer an exceptitimetgeneral rule
that the acquisition of one business’s assets by another business does not resoéssoisuc
liability, Plaintiffs’ claims of successor liability against the Village must féWlillage/MKURA
Mem. at 12.)

In 1964, MKURA was created pursuant to New York General Municipal Law (“GM.")

577 as a “body corporate and politic,” composed of the “village mayor ... and four village
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trustees.” SeeAffidavit of Whitney Singleton in Support of Motion to Dismiss (“Singleton
Affidavit”), Ex. G, N.Y. Gen. Mun. Law8 577)!° see alsoN.Y. Gen. Mun. Law § 553a
“[municipal urban renewal] agenshall be a corporate governmental agency, consttatpublic
benefit corporation”). As an urban renewal agency MKURA had the capacity ste and be
sued; ...to make and execute contracts and all other instrumegtssary or convenient for the
exercise of its powers and functions; ... to appoint officers, agents and emplogsesibe their
duties, fix their compensation and delegate to one of more of such officers, agenpdoyeem
such powers or dies as itmay deem proper; ... [and,] with the consent of the municipality to use
agents, employees, and facilities of the municipality, paying to the municipaliggitsed
proportion of the compensation or costs.” N.Y. Gen. Mun. Law § 554.

In 2012, the New York Legislature repealed MKURA through Chapter 373 afils of
1971 and declared that “any existing records, property, rights, titles agr@éght.. shall vest in
and be possessed by the village of Mount Kisco and its successor and asSggfSitiglebn
Affidavit, Ex. H. at 3, § 1P 2011 Bill Text NY A.B. 8823 As WCDOH notes though the
Legislature transferred “obligations and liabilities” of industrial developngeri@es repealed by
the same legislation to their respective municipalitieatined to transfer MKURA's obligations
and liabilities to the Village. Seeid., 88 154190.) Aside from this omission, the language in
many of thke sections repealing other agencies is essentially identical to that of the sep&aling
MKURA. 16

“ CERCLA encompasses successor liabilitwhich is governed by federal common law.

N.Y. v. Town of Clarkstow®5 F. Supp. 3d 660, 682 (S.D.N.Y. 201&Jing New York v. Nat.

5 The Court may take judicial notice of public informatid®eePub. Employees' Ret. Sys. of Mississippi v. Goldman
Sachs Grp., Inc09-CV-1110(HB), 2011 WL 135821, at *h.1(S.D.N.Y. Jan. 12, 2011)
16 plaintiffs do not take issue with these contentions as set forth by WCDOH.
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Serv. Indus., In¢460 F.3d 201, 206 (2d C2006). According to “both New Ydrand traditional
common law, & corporation that purchases the assets of another corporation islgeetable

for the sellers liabilities!” Id. (citingNat. Serv. Indus., Inc460 F.3dat 209.) However, a buyer
of a corporation’s assets can be held liable as its successor under one of the fokoeptigres:
“(1) it expressly or ipliedly assumed the predecessdort liability, (2) there was a consolidation
or merger of seller and purchaser, (3) the purchasing corporation was a mere tontofuithe
selling corporation, or (4) the transaction is entered into fraudulently to esealpebligations.”

Id. (internal quotation marks omitted).” Thusp“state a claim based on successor liability, a
plaintiff must plead enough facts for the Court to infer that one of the exceptions to “thalgener
rule finding that a business entity acquiring the assets from another business generallyimesult
no successor liability Id. (emphasis added).

Plaintiffs asserthe second exception applies, and that the dissolution of MKURA was
“really a de facto consolidation or merger of MKURA and the VillageSeePl's. Opp Re
Village/MKURA, at 1112) To this end, Plaintiffs claithat MKURA was made up of members
of the Village Board of Trustees atitk Village mayor, and was eventually dissolved because its
responsibilities were redundant to that of the Villaggeg(idat 11.) Thus, Plaintéfarguehat
the entities are one in the same, and that upon dissolution, the Village acquired MKURA'’
regonsibilities and tasks. SéePl. Opp. to Village, at 1:23.) As support, Plaintif citethe
minutes to the meetings held by the Village Board of Trustees, during which indsvitich as
the Mayor and Village Attorney state that the “Village/Town Biaarthe Urban Renewal Board.”
(Seeidat 12.)

The “halkmarks” of a de facto merger ar€1) continuity of ownership; (2) cessation of

ordinary business and dissolution of the acquired corporation as soon as possible; (3)@assumpti
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by the purchaser dhe liabilities ordinarily necessary for the uninterrupted continuation of the
business of the acquired corporation; and (4) continuity of management, personnel, physical
location, assets, and general business operatidny. v. Nat'l Serv. Indus., Inc460 F.3d 201,
209 (2d Cir. 2006).Thefirst element, continuity odwnership “is designed to identify situations
where the shareholders of a seller corporation retain some ownership iménest assets after
cleaneng those assets of liability.”City of Syracuse v. Loomis Armored,U&C, 900 F. Supp.
2d 274, 288-89 (N.D.N.Y. 20129iting New York v. National Service Indus., |m60 F.3d 201,
211 (2d Cir.2006) id. at 289(“Where one corporatiopurchases another corporat®assets, a
continuity of ownership exists vehne the predecessor corporation’s shareholders become direct or
indirect shareholders of the successor corporatiofgéealsoPIl. Opp Re Village/MKURA at 10
(citing caselaw for the propositiothat CERCLA liability is edablished where corporation
purchasedassets of enti}y) This element has been recognizedthe Second Circuias the
“‘essence of a mergeand thus a necessary predicate to a finding of a de facto merger” in New
York. Nat'l Serv. Indus., In¢460 F.3d at 212.

Neither Plaintiff§ complaint nor opposition papers allege any factual allegations with
regard to continuity of ownership, or explain htve law applies to Plaintiffs’ circumstances in
this context While Plaintiffs may assertfactualallegations in relation to the second and fourth

elements- dissolutim, and continuity of manageméhaind business operatidfs- the Second

17 Courts in this district have recognized agencies created under the GMLseplagate and distinct entitiesith
existences independent of the mipadities in which they operate, despite the fact that their members cditbist o
town supervisors and councilmen by statutory deskgeld Day, LLC v. Cty. of Suffglkf99 F. Supp. 2d 186, 193
(E.D.N.Y. 2011)5see also New York State ComptrqltE®78WL 4811, at *1 (“As a general proposition, a sponsoring
municipality is not liable for debts and liabilities incurred by an uremewal agency, although such a municipality
may agree to make itself so liable It then follows that as a general proitios, the agency itself and not the
sponsoring municipality would be primarily liable for debts and liabilittesirred by the agency.”}Jnder these
circumstances, it is unclear whether overlap in membership alone wdiiltk g0 satisfy the “continujt of
management” element. However, the Court need not decide, as the clainficiémsafs pled.

BAs to continuity of business operations, also part of the fourth elemerdesfiaato merger, Plaintiffs argue both
that the entities performed the same task and were thus redundant, and thdlatfee ad¢sumed MKURA's
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Circuit has foundthis insufficient to support a claim ode factomerger. SeePriestley v.
Headminder, In¢.647 F.3d 497, 506 (2d Cir. 201¢3llegation regarding “continuity of ...
officers,” without sufficient facts tallege continuity of ownershig insufficient to support claim
of de factomergej. For these reason®laintiffs claims against the Village arising oat
successor liabilityare dismissed.
IV.  TeledyneEnvironmental Inc.
a) Successor liability

Defendant Environmental Inc., formerly known as Teledyne Environmental, Inc.
(“Environmental Inc.”), correctly notes thtkte only allegation purporting to establish that it is a
successor to Isotopes, Inc. reads as follows:

Upon information and belief, based on official state recatdendant Teledyne,

as successor to Isotopes, Inegs and is a duly organized foreign corporation doing

business and/or transacting business in the State of New York and/or should have

expected its acts to have consequences within the State of New York. Atall tim

relevant, Teledyne, by contract, agreement or otherwise, arranged for thekem

and transport of hazardous materials to and from the Mt. Kisco Property.
(FAC v 57;seeEnvironmental, Inc. Mem. In Support of Mot. to Dismiss (“Environ. Merat?),
ECF N0129.)*° Thus, the Amended Complaiiails to plead any facts that would “allow the Court
to infer that one of the exceptions to the general rule finding that a businessaeqtiiging the
assets from another business generally results in no successor liahititynseead, proffers only

a single, bare, conclusory allegation to support the contention that BEneinted Inc. is lial# as

succesasr to Isotopes, Inc.Clarkstown 95 F. Supp. at 682ee also idat 660 (mere allegation

responsibilities. To the extent the entities were redundant, it follows thélildge merely continued to perform the
same tasks it had performed previously, and a dissolved MKURA wouldnger be able to engage in duplicative
work. Though Plaintiffs’ arguments may border on contradiction, dgaalhreasonable inferences in favor of
Plaintiffs at this stage, the Court assumes Plaintiffs argue that theevaésgmed tasks and responsibilities previously
belonging solely to MKURA.

9 plaintiffs effectivelyconcede this point, and do radtempt to citedditional allegations in their Amended Complaint
they believe bolster this claim.
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that party is successor to another entisgafhding alae, is insufficient for the Court to infer that
the general rule governing successor liability does not §pply

To correct this deficiency, Plaintdffargues that the third exception to the general rule
governing successor liability that thepurchasingcorporation was a mere continuation of the
selling corporation- applies (Seesupra a4 identifying the four exceptions to the general rule
precluding successor liability wheeatity purchasesssets of anothentity); see alsd?l. Mem.
in Opp. to Environ. Mot. to Dismiss (“POpp. Re Environ.”)at 3, ECF No131.) According to
Plaintiffs, under this exception the “substantial continuity’ theory ... is often applied,” anddshoul
presumably be applied here. (@bp. Re Environ.at 1213) In this vein, Plaintif§ ignorewhat
has now been webstablished for a decad€the substantial continuity doctrine. is no longer
good law” and “cannot be applied to determine successor liability under CERGLX."v. Nat’
Servs. Indus., Inc352 F.3d 682, 683, 687 (2d Cir. 2003). Instead, to plead that one entity is a
“mere continuation” of another, Plaingffnust plausibly allege sufficient facts for the Court to
infer that*it is not simply the business of the original corporation whichticares, but the
corporate entity itselind there is aommon identity of directors, stockholders, and the existence
of only one corporation at the completion of the transfétartin Hilti Family Trust v. Knoedler
Gallery, LLC, 137 F. Supp. 3d 430, 4558 (S.D.N.Y. 2015)(internal quotation marks and
citations omitted)seeNat’l Servs. Indus., Inc352 F.3d at 68Hinding “mere continuatiohbased
upon“the existence of a single corporation after ttamsferof assetswith an identity of stock,
stockholders, and directors between the successor and predecessor corporageddditin,
137 F. Supp. 3d at 458 (plaintiff plausibly alleged “mere continuation” where management
remained the same, andrédecessor entityansferred not only its assets, but also its business

location, employees, management, and good will to the succgsSociete Anonymiauphitex
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v. Schoenfelder Corp07-CV-489, 2007 WL 3253592, at *5-7 (S.D.N.Y. Nov. 2, 20(paintiff
sufficiently alleged “mere continuation” where predecessor and successor company had shared
office space, an address, employees and management, and where it was |lagieathatithe
successor company was created to avoid contractual liability). Neitheifflasale allegation
that “Environmentalnc. [is a] successor to Isotopesse€FAC 57), nor Plaintiffs’ contention
that “Isotopes became what is now known as Environmental.lnthrough a number of name
changes and mergergseePl. Opp. Re Environat 13) or related arguments, are sufficient to
establish a plausible claim for successor liabfftyBecause Riintiffs fail to plausibly allege that
Environmentals successor to Isotopes, and ERCLA claims against Enviranentalappear to
be allegd against it only in the role as successor, all claims ag&ngironmental Inc. are
dismissed. %eePl. Mem. Re Environat 9, 11, 12) (indicating CERCLA claims against
Environmental Inc. arise out of its alleged role as successor).
V. Defendant Paul Carozza
a) Whether Plaintiff s Stagg & Amanda’s Lane Have Standing Under CERCLA

Defendant contends that Plaintiffs Stagg and Amanda’s Lane lack standing under
CERCLA because they hawno ownership interest in the Property and Plaintiffs fail to plausibly
allege thatither of thesentitesare involved in paying response costSedCarozza Opp. at 14.)

“To establish standing, a plaintiff must show three elements: (1) that it hasd ufijery

in-fact; (2) that the defendant’s complairgfdconduct caused such injuiry-fact; and (3) a

20 plaintiffs contends that this claim, though inficiently alleged, should survive because a successor liability claim
is subject to the more lenient pleading requirement delineated in FederaifRilil Procedure 8(a)séePl. Mem.

Re Environat11), and Plaintif§ should be permitted to engagediscovery to “confirm which entity bears Isotopes’
successor liabilityqeeid. at 15).” These arguments are unavailin§ee Ashcroft v. Igbab56 U.S. 662, 67g9
(2009) (“Rule 8 ... does not unlock the doors of discovery for a plaintiff armédwaihing morethan conclusions.”);
see also idat 686 (holding that where complaint fails pleading requiremelatisitiff “is not entitled to discovery,
cabined or otherwise”Wain St. Legal Servs., Inc. v. Nat'| Sec. Coyr&ilLlF.3d 542, 567 (2d Cir. 2016 plaintiff

who has failed adequately to state ansles not entitled to discove)y
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likelihood that the relief reqeéed will redress the plaintiff's claimed injutySolvent Chem. Co.
ICC Indus. v. E.I. Dupont De Nemours &.C242 F. Supp. 2d 196, 217 (W.D.N.Y. 200&jihg
Steel Co. v. Citizens for a Better Eng23 U.S. 83, 103-04 (1998)).

Plaintiffs allegeghatAmanda’s Lane (Stagg’s wholly owned LL@)rchased and assumed
the mortgage on thBroperty on December 21, 201&hd that Stagg personally assumed all
respongility for Richard’s Lumber’s mortgage loan and guaranteed the AssomgtiMortgage
without any guaranty from Carozza or Richard’s Lumber “thereby pdhgaalking on all of the
loan liability.” (FAC 1141, 150, 151.) Plaintiffs further allege that they have undertaken and
will continue to undertake investigations and response actions in connection with tegyRoop
addresgeleases or threatened releaskhazardous substances and will continue to incur those
costsrecoverable under CERCLAFAC 1 231.) BecausdPlaintiffs are “seeking to recover costs
associated with the cleanup of the site,” tlbay recover damages under CERCLA, and their
allegations are thus sufficient to confer standisge Wademan v. Con¢rl3 F. Supp. 2d 295,
302 (N.D.N.Y. 1998)(denying standing under CERCLA where Plaintiffs wemet“seeking to
recover the costs associdtwith the cleanup of the site” and had failed to allege injury that could
be “redressed by a favorable decision”.)

b) Plaintiffs’ Claim for Equita ble Estoppel

Carozza argues that Plaintiffslaim for equitable estoppel should be dismissed because
such a claim is not a cause of action, and cannot form the basis for a recaodanyagfes. See
Carozza Mem. at 15.) On Reply, Carozza appears to abandon this argument, and contends that
Plaintiffs fail to plausibly allege an equitable estoppel claim.

As Plaintiffs point out, the Second Circuit does appear to recognize equitable estoppel as a

claim under New York lawLee v. Burkhart991 F.2d 1004, 1010 (2d Cir. 1998nding “facts
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are insufficient to support a claim for equitable estoppel” in ERISA contadjlia v. Richmond
11-CV-739 gPQ (MHD), 2011 WL 7091353, at *30 (S.D.N.Y. Oct. 26, 201fport and
recommendation adoptedl1-CV-739 (PO, 2012 WL 213656 (S.D.N.Y. Jan. 24, 2012)
(recommending dismissal of equitable estoppel claim where plaintiffs sougmongy damages
and did “not seek to preclude defendants from asserting any right, privilege, deferiaien oor
from engagingn certain conduct.”)see also Citibank, N.A. v. Morgan Stanley & Co.lJRRLC,

724 F. Supp. 2d 407, 419 (S.D.N.Y. 2000ting elements that must be pled to assert equitable
estoppel claim (internal citations omitted). “The elements of estoppel are (1) material
representation, (2) reliance and (3) damadeg 991 F.2d at 1009.

In support of this claim, Plaintiffs alleginat Carozzaactively concealed the Property’s
radioactive contamination from Plaintiffs, which, if known, “would have changed [Rlginti
position and prevented them from ... purchasing the Property,” (Pl. Mem. in Opp. to Carozza at
12; see, e.g FAC 11 135137, 139, 146149), that, if not for Carozza's misrepresentatitins,
“Plaintiffs would not have entered into martnershipwith him ... paid &f his ... debts, ...
purchased the contaminated Property, assumed the Mortgage, pergoaihteethe Mortgage
or put hundreds dhousand®f dollars towards building a masonry business on the Property,” (PI.
Mem. in Opp. to Carozza at 18ee, e.g FAC 11136137, 146149, 159, 165, 171), and that
“Plaintiffs have and will continue to suffer damages as a result of Carofrzaidulent
concealment of the contaminationge€Pl. Mem. in Opp. to Carozza at ke, e.g FAC | 132,
154.) Furthermore, Plaintd§fseeknot just monetary, but also declaratory and injunctive relief.

(SeeFAC 1 2.) Thus, at this stage, Plaindiffaveplausibly asserted equitable estoppel.

2IAt this stage, Plaintiffs have plausibly alleged that Carozza’s faibudésclose the contamination on the Property
was a material misrepresentation.
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c) Claims Subject to Arbitration

Carozza asserts that Plaintiffs’ “state law claims” arising otit@Operating Agreement
between Stagg and Carozza (as members of 105 Mt. Kisco AssdditggseeFAC Ex. O
“Agreement)), for rescission of the agreement based upon fraudulent inducéraegnt{ | 248-
254), damages based upon fraudulent inducenenif(255265), unjust enrichment (i§l 266-
274), and money had and receivedl {[ 275-283)should be dismissed uedRule 12(b)(3) on
the basis that the Court lacks venue to adjudicate these claims because tha@yeaned by a
binding arbitration agreementS¢eCarozza Mem.at17.)

As articulated by the Second Cirguiany doubts concerning the scopeadbitrable issues
should be resolved in favor of arbitration Accordingly, federal policy requires us to construe
arbitration clauses as broadly as possibla.re Am. Exp. Fin. Advisors Sec. Liti§72 F.3d 113,
128 (2d Cir. 2011)(internal quotatiormarks and citations omitted)To this end, in deciding
whether claims are subject to arbitration, the Circuit Court has established artwespy which
requires consideration of the following: “(1) whether the parties have ente@d intlid
agreemento arbitrate, and, if so, (2) whether the dispute at issue comes within tleecddbpe
arbitration agreement.Id. (internal citations omitted).

The Operating Agreement in the instant action was designed in part to seftlierth
agreement of the parties about their respective rights and duties as pateégpeemenand
about the ...LLC” formed by Carozza and Stagg (105 Mount Kisco Associates (EBYL EX.
Oat 1l.) As provided by the Agreement, “the principal purpose of the LLC [was] .. nt@operate
and develop real property located at” the Propertgt.) (The Agreement contains a mandatory
arbitration clause which provides as follows:

If any dispute arises among the members under or relating to this Agreement or
relating to the LLC’s busiss or internal affairs that the members cannot resolve
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voluntarily among themselves or by meditation under Section 26, then, unless the
members decide otherwise by unanimous vote at the time, they shall resolve the
dispute by arbitration .... the rules governing any arbitration under thi®&&at

shall be the AAA’'s Commercial Arbitration Rules ... For purposes of this Section
27, arbitral matters shall compromise the following types of mattersSc@e,
Construction and Enforcement of This Section,.[Htda]rbitral matters shall
include matters concerning the scope, construction and enforcement of this Section;
(b) Matters Involving Material Interests of the LLC or the Mempgifg]rbitral
matters shall include material matténait arise under or rekato this Agreement

or to the internal affairs of the LLC.

Agreement at 434.

Plaintiffs do not challenge the validity of the arbitration clause. In fadhtPig attempt
to assert rights under theandatory arbitration secti@s well, (See Pl. Opp. Re Carozza a),16
and there is no indication this agreemiendrbitrate is invalid.In re Am. Exp. Fin. Advisors Sec.
Litig., 672 F.3d at 12{citing Volt Info. Scis., Inc. v. Bd. of Trs. of Leland Stanford, Jr. UABS,
U.S. 468, 4791989);S.A v. AnimalFeeds Int'l Corpl130 S.Ct. 1758, 1774010) (“Arbitration
under the [FAA] is a matter of consent, not coercion, and parties are generalty ftructure
their arbitration agreements as they see fiAs.with any other contracthe parties intentions
control.”). As to the scope of the Agreement and whethenitompasses Plaintiffs’ claimthe
Court finds that the parties consentedthie arbitrationof Stagg’s claimfor rescission of the
Operating Agreement due to fraudulemiiucement; a dispute encompassed by the arbitration
provisionas a‘material mattdt ariging] under [orin] relafion] to th[e] Agreement. See Ipcon
Collections LLC v. Costco Wholesale Corp98 F.3d 58, 61 (2d Cir. 2012) (internal quotation
marks and citations omitte@)challenges to a contract containing an arbitration clause fall into

two categories: those that challenge the contract as a whole, and those ldrag e tiaé ebitration

22 Plaintiffs argue that arbitral claims can be pursued in Court pursuetiars27.5 of the Agreement, which provides
“notwithstanding any other provision of this Agreement, any membgrbmiag suit in a court ... to petition a court
for injunctive relief vith respect to a matter arising under or relating to the Agreement angdtathe LLC.” See
Pl. Opp. Re Carozza at 16; Agreement at 44.) However, Plaintiffs’ AmeéPaiaglaint fails to specify the basis for
the request for such relief.
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clause in particular” ... [the FAA,] howeverddes not permit the federal court to consider claims
of fraud in the inducement of the contrgenerally.”). SeeArrigo v. Blue Fish Commodities, Inc.
408 F. App’x 480, 482 (2d Cir. 20119i(ing Buckeye ChdcCashing, Inc. v. Cardegné46 U.S.
440, 440(2006)(*“ unless the challenge is to the arbitration clause itself, the issue ohthacts
validity is considered by thelatrator in the first instance.™)

However, the remaininglaims Carozza seeks have dismissed in favor afbitration
appear to be claims brought by Plaintiff Amanda’s Lane, asmgmatory to the Agreement. These
claims include a cause of action for the rescissioAménda’s Lane’s purchase of the Property
based uporfraudulent inducementfor unjust enrichment in relation to Amanda’s Lane’s
satisfaction of Defendant Richard’s Lumber’'s mortgage;laad for “money had and received”
in connection with the payment of the mortgage lo&eefAC 11255-279.)Carozzanvites the
Court to find that Amanda’s Lane is bound to the terms of the Agreement, and thusdreéquir
arbitrate the aforementioned claims, on the basis that Amanda’s Lane isfP3éagfif's alter ego,
agent, or a beneficiary of the AgreemerbedCarozza at 121.) As an initial matter, when the
arbitration clause contains language indicating it is designed to encoudlippates between
signatories (or “members”) only, as the clause in question does here, theopraigenerally
found not to encompass disputes involving -s@natories SeeTrade Arbed, Inc. v. M/V
KANDALAKSHA 02-CV-5121, 2003 WL 22097460, at *3 (S.D.N.Y. June 23, 2003arrow
arbitraton clauses which provide thatiSputes between owners and charteransist be arbitrated
generally apply only to disputes between the particulatigs identified in the clause;”cf
Limonium Mar., S.A. v. Mizushima Marinera, S201 F.3d 431 (2d Cir. 199@the nonsignatory
still cannot be compelled to arbitrate unless the arbitratiorseldaself contains language broad

enough to allow nonsignatoridsputedo be brought within its terms.{internal quotation marks
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and citations omitted)

While it may ultimately be most efficiemind perhaps appropriaier Amanda’s Lane to
arbitrate its “state claims” along with Plaintiff Staggjthis early stage of litigatiothe Court does
not have enough information toake a determination as tioe relationship between Stagg and
Amanda’s Lane Seeg e.g, Local Union No. 38, Sheet Metal Workers’ Int'l ASSAFL-CIO v. A
& M Heating, Air Conditioning, Ventilation & Sheet Metal, In814 F. Supp. 2d 332, 347
(S.D.N.Y. 2004)X“When considering whether a party is the alter ego of a signatdhe court
weighs a number of different factors, no single one of which is sitbpm including whether the
two entities have substantially identical management, business purpose, operatmmgequi
custaners, supervision and ownershfpiternal quotation marks and citations omittedpr does
Carozza specify the direct benefit it believes was confirmed upon Plaintiffgh the Agreement
not to mention that the Agreement explicitly indicates there are neghity beneficiaries(See
Carozza Mem. at 21.)

Thus, at this stage, the Court dismsBlaintiffs’ fifth cause of action for recessionmn the
Operating Agreement due to fraudulent inducementagainst Defendant Carozzeithout
prejudice, in favor of arbitration.

Arguments Applicable to Multiple Movants

VI.  Movants as Potentially Responsible Partiesnder CERCLA

“CERCLA attempts to provide for the cleanup of hazardous substances and intpoises s
liability upon responsible persons for the costs of responding to a release eatarted release
of such substancésAtl. Richfield Co. v. Current Controls, In®@3CV-0950, 1996 WL 528601,
at *5 (W.D.N.Y. Sept. 6, 1996):[T]o [plead]a prima facie case of liability, a plaintiff must

[allege] that (1) the site is a ‘facilitgs defined in CERCLA, (2) a release or threatened release of
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a hazardous substance has occurred, (3) the release or threatened release hae phaisétt th
to incur response costs that were necessary and consistent with the NatiomgleQoptPlan set

up by CERCLA, and (4) the defendants fall within one or more of the four classes of relgponsi
persons described in CERCLA 8§ 187 Freeman v. Glaxo Wellcome, Ind89 F.3d 160, 163
(2d Cir.1999) As discussed belowyCDOH, Carozza, the Village, anivVCDOH contend that
Plaintiffs havefailed to plausibly allege the fourth factor against them; that they fall withinfone o
the categories of responsilaedthus liable parties.

CERCLAS8107(a) 42 US.C. 8 9607(a)mposes liability upon the following four classes
of responsible partie§(1) the owner and opator of a vessel or a facility2) any person who at
the time of disposal of any hazardous substance owned or operated any daeilitich such
hazardus substances were disposed of; (3) any person who by contract, agreentbatywise
arranged for disposal or treatment, or arranged with a transporter for traimspdigdposal or
treatment, of hazardous substances owned or possessed by such person, by aaytytber
entity, at any facility or incineration vessel owned or operated by anothgr graentity and
contaning such hazardous substanaesj(4) any person who accepts or accepted any hazardous
substances for transport to disposal or treatment facilities, incineratieels/es sites selected by
such person, from ch there is a release, or a threatened release which causes the incurrence of
response costs, of a hazardous substance....” 42 U.S.C. § 9607(a).

a) Owner Liability

To assert a claim for owner liability under CERCLA, a plaintiff mak¢gethat (1) the
defendant is an ‘ownerinder 42 U.S.C. 8§ 9607(4)(or (2). See Next Millennium RealtyLC,

160 F. Suppat 504-05 (E.D.N.Y. 2016) “Section 9607(a)(1) applies to all current owners and

operators, while [S]ection 9607(a)(2) primarily covers prior owragrd operators.” Seeid.
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Ownersof the propertyherethe release took place can be hatder § 107(a), regdless of any
control or lack of control over the disposal activiti€&ee, e.gMonsanto 858 F.2d at 169.
1. Carozza

As to Plaintiffs characterization of Carozzaas owner (operator or transpaiteCarozza
argues that Plaintéf Amended Complaint provides only conclusory allegations that recite the
elements of a CERCLA claim, without explanation as to Carozza's alleged inveivam
activities that could give rise to liability. (Carozza Meat.12.¥® In essence, as relevant to this
section,Carozzachallenges whether Plainsfihaveprovided sufficient factuatontent toallege
thathemayqualify as an owneunder CERCLA.

Plairtiffs assertCarozza is liable under CERCLA Sectiddi/{a)(2) (seePl. Opp. at 8€),
which cowvers prior owners and operatoh&Y. v. Next Millennium Realty, LL.C60 F. Supp. 3d
485, 505 (E.D.N.Y. 2016(citing Stateof New York v. Shore Realty Cqrg59 F.2d 1032, 1044
(2d Cir.1985)). Under this section, a prior owner can be held liable if, during the tymaithed
the facility in question, hazardous substances were disposed of on that property. 42 U.S.C.
9607(a)(2). Disposal is defined aké dixharge, deposit, injection, dumping, spilling, leaking,
or placing of any solid waste or hazardous waste so that suataste... may enter the
environment..” 42 U.S.C. 8§ 6903ABB Indus. Sys., Inc. v. Prime Tech., Jd20 F.3d 351, 358
(2d Cir. 1997) (noting the definition of disposal in the context of 42 USC 9607(a)).

To allege this claim, Plaintgfasserthe following: Carozza and his partner owned the
Propertyfrom 1993 until 2012; during that time, “Carozza oversaw the disposal, release and
removal ¢ radioactive soil and substances” from the Property, and the “regularbdister,

release and disposal of radioactive soil further contaminated and damaged” théyPr(ses

23 Carozza setforth this general contention as to all CERCLA claims, and ddesfigo specific arguments with
regard to Plaintiffs’ allegations against him agtmer,operator otransporter liability (Carozza Mem. at 112.)
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FACat{ 31 119, 120.) Thus, Plaintiffs plausibly allethat Carozza ownetd5 Mt. Kisco during
the time hazalous substances were “leak[esiill[ed],” or disposed of on the Property.
2. Village of Mount Kisco

DefendantVillage argues that Plaintiffstlaim of owner liability against itarise out of
Plaintiffs claims against MKURA, and arassertedagainst the Villageonly as successor to
MKURA's liabilities. Plaintiffs merely responthat it has plausibly alleged that thidlage is
liable as an “ownérbecause the Amended Complaint “states that MKURA owhedPtoperty
during the negligent remediation and thia¢ Village owned it thereafter.(SeePIs’. Opp to
Village at 7.)

Though Plaintiffs'owner liability claim against the Village arises from the allegation that
all Defendants, including the Villagéowned or operated” the Mt. Kisco Property when the
Refinery was demolished and Railroad Avenue was relo¢b#@ 1 214220), the complaint
specifically alleges that MKURA, rather than the Village, owned the prppearing the relevant
time perod. (SeeFAC at 1193-96 100.) Plaintiffs donot allege that the Village is a current
owner € 9607(a)(1)), or that it is a prior owner that owned the Property at the time that hazardous
substances were disposed of at the facilgge§ 9706(a)(2)). BecausePlaintiffs owner liability
claim against the Villagappearso arise out of Plaintiffshreviously dismissed successor liability
claim, and Plaintifé fail to plausibly allege owner liability against the Village, this claim is
dismissed.

b) Operator Liabil ity Claims

Pursuantto 42 1$.C. 8§ 9607(&)), an “operator” of a facility may also be held liable under

CERCLA. Under CERCLAa person is liable as a pagperator” if he “at the time of disposal

of any hazardous substance operated any facility at wbin such hazardousubstances were
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disposed of.” 42 5.C.8 9607(a)(2) More specifically, fora party to be held liable as an
“operator; it must have'manage[d], direct[d], or conduct[d] operations specifically related to
pollution, that is, operationsaving to do with the leakage or disposal of hazardous waste, or
decisions about compliance with environmental regulatiohkY. State Elec. & Gas Cary66
F.3d at 222. This has been understood to imply a “level of caveolthe hazardous substasc
atissu€’ Yankee Gas Servs. Co. v. UGI Utilitié28 F. App’x 18, 1920 (2d Cir. 2011jsummary
order) (irternal citations omitted);ee Next Millennium Realty, L.L.C. v. Adchem CoQB-CV-
5985 (ARL), 2015 WL 11090419, at *13 (E.D.N.Y. Mar. 31, 2P{iting Commander Oil Corp.
v. Barlo Equip. Corp 215 F.3d 321, 328 (2d Cir. 2000{)it is settled in this circuit that owner
and operator liability should be treated separatgly.”
1. Carozza

Carozza argues that Plaintiffs have failed to proffefficient factual allegations to
plausibly allege that Carozza is an “operator” under CERCIS®eCarozza Mem., at 113.) In
the Amended Complaint, Plaintiffs allege that Carozza operated the Richalebi’s facility on
the Property beginning in 1980, until 2012, that he oversaw the disposal, release and removal of
radioactive soil and substance from the Property, and that this “disturbanealiadative soil
contaminated and damaged the Property. (fAC17, 118, 120, 121.) Although duplicative of
the allegations asserted to establish Plaintiffs’ ownership liability claim agzanszza, the Court
finds, at this stage, that Plaintiffs have provided sufficient detail to plawdiblye their operator
liability claim.

2. Village of Mount Kisco
Plaintiffs allegethat the Village“directed the construction of Railroad Avenue, which

further released and dispersed radioactive materials throughout 105 Kisco Aaedu#at the
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“grossly negligent demolition of the Refinery, construction of Railroad Avenue and disposa
waste from the Mt. Kisco Property” caused by the Village and other defenecntst he release
and distribution of radioactive materials at 105 Kisco AveényeAC 1199, 101.) Drawing all
reasonable inferences in favor of Plaintiffs, to the extent this claim is éléggenst the Village
based upon the Village’s own actions separate from MKURA, the Court finds #iatifial have
plausibly alleged that the Villagmanaged or conducted operations related to the disposal of
hazardous waste such that it may be liable as an “operator” under CERCLA
c) Arranger Liability

Under 42 U.S.C. 8§ 9607(a)(3), “arranger” liability is imposed upon:

any person who by contract, agreement, or otherwise arranged for disposal or

treatment, or arranged with a transporter for transport for disposal or tintatine

hazardous substances owned or possessed by such person, by any other party or

entity, at any facility or incineration vessel owned or operated by anudingy or

entity and containing such hazardous substances
42 U.S.C.8 9607. “Under the plain terms of the statute, [defendants] bmaiable under §
[107(a)(3) if they: (1) arranged for the disposal of, (2) hazardous substances, (3) owned or
possessethy them.” N.Y. v. Town of Clarkstow®5 F. Supp. 3d 660, 678 (S.D.N.Y. 2015)
“Arranger liability carattach to parties that do not have active involvement regarding the timing,
manner or location of disposdl, but “there must be some nexus betweka potentially
responsible party and the disposal of the hazardous subst®we. Elec. Co. v. AAMCO
Transmissions, Inc962 F.2d 281, 286 (2d Cir. 1992). Where the party is not actively involved
in the disposal of waste, “isitheobligationto execise control over hazardous waste disposal,

and not the mere ability or opportunity to control the disposal of hazardous substancekdkat ma

an entity an arranger under CERCEA/ability provisian.” 1d.
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1. Carozza
Regarding Carozza’s role as an “arranger,” Plaintiffs allege that Carozzaearfanghe
removal of contaminated soil from the Property, which further dispersed anckdetadactive
materials throughout the property. (FAC Y 121.) Though a lean allegation, considbnedhe
context @ the other allegations against Carozza, the Court finds that Plaintiffs havebbfausi
alleged a claim for arranger liability.
2. Village of Mount Kisco
As to the VillagePlaintiffs allegeghat the Village and others were involved in the disposal
of waste that Teledyne and/or Westwood contracted with the Village and others to displose of
contaminated material from the former Canrad, sited that the contaminated material was
subsequently released and spread throughout the Prop8dgFAC 1199, 103, 232.This is
sufficient for the Court to infer that the Village may hénagla contractuabbligation to exercise
control over hazardous waste disposal. On this basis, the Court finds that Plairgl&usasly
alleged alaim for arranger liality against the Village
3. WCDOH
At the very least, drawing all inferences in Plaintiffavor, the Amended Complaint
alleges that WCDOH patrticipated in the negligent demolition and decontaminatieRefinery
(FAC 1 8, and in that effort effectivglarrange for disposal or treatment of hazardous substances
at the Propertyreleasing radioactive materials into previously clean atieakjding but not
limited to uranium andt$ constituents and byprodug¢iAC 1151, 9699, 103, 232.)WCDOH
argues that these allegations are conclusory, and thaxttieits to the Amended Complaint
“could not be reasonably found to establish that the WCDOH owned or possessed the hazardous

materials.” §eeWCDOH Mem. at 19.) Throughout its papers, WQH has made the argument
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that the documents provided by Plairgiffo not “prove” the allegations asserted, relying on an
absence of material to support its claim. The Court reminds the parties thattaggifsintiffs
need only plausibly allegeeir claims.

It is perhaps a basitenant that laintiffs need not, and often at this stage, prior to
completion of discovery, cannot providecumentaryevidence to support every allegatioade
in the complaint, and are not expected to do See geneally Ashcroft v. Igbgl556 U.S. 662
(2009).Although WCDOH could prevail by pointing to exhibits to the Amended Complaint that
refute Plaintiffs’ allegations, it does not do so here. The documents citACBYOH do not
refute as alleged by Plaintifthe possibility that WCDOH could have been involvediranging
for the disposal of hazardous wastesome pointuringthe course of response efforts. Thus,
drawing all reasonable inferences in favor of Plaintiff, as one must atdges, she Court fits
that Plaintifs haveprovided sufficient factuaontent to stata claim for aranger liability against
WCDOH.?*

d) Transporter Liability Claims

Under 42 USC 8607(a)(4), “transporter” liability is imposed:

any person who accepts or accepted any hazamsldastances for transport to

disposal or treatment facilities, incineration vessels or sites selected lpessch,

from which there is a release, or a threatened release which causes the incurrence
of response costs, of a hazardous substance.

“To [allege] a prima facie case of CERCLA transporter liability, “a plaintifstrfirst have made
a showing that a defendant transporter actually brought hazardous substancesetowhetbier
knowingly or not.” United States v. LyQi€CVF-070491 [JO) (GSA), 2008 WL 756294, at *3

(E.D. Cal. Mar. 17, 2008xiting Prisco v. A & D Carting Corp.168 F.3d 593, 604 (Cir. 1999)).

24 Given the Court’s ruling, WCDOH'’s and Carozza’s arguments that thiet oould decline to exercise pendant
jurisdiction over Plaintiffs’ state claims, which is premised upon thengstson federal claims againsthese
Defendantsvould be dismissed, is deed moot
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Additionally, “a person is liable as a transporterif it ultimately selects the disposal facility.
[or if] it actively participates in the disposal decision to the extent of having hadreigbstgput
into which facility was ultimately chosen.Id. (citing Tippins Inc. v. USX Corp37 F.3d 87, 94
(3rd Cir.1994). Thus,to establisHiability as a transpoetr a plaintiff must “allege[}hat the party
accepted hazardous substances for transport, and either selected the thspigabr had
substantial input into deciding where hazardous substance should be dispositing United
States v. USX Corp68 F.3d 811, 820 (3dir. 1995).
1. WCDOH

Plaintiffs’ Amended Complaint alleges only that WCDOH is “a person who transported or
who selected disposal or treatment sites’ for the disposal of hazardous s#ysterheging, but
not limited to uranium andsgtconstituents and byproducts from the Mt. Kigtoperty.” Gee
FAC 1 241) Plaintiffs profferno factual assertions in supporttbéallegationthat WCDOH was
involved in the transport of hazardous waste to the Property, and its alledggehgsmirror the
language of CERCLABecause the Amended Complaint presents only a conclusory allegation as
to WCDOH'’s transporter liability, and Plaintiffopposition provides little explanation to
elucidate the basis for this allegation, the Court dismisses Plaintiffs’ trarrsiptity claims
againstWCDOH.

2. Village of Mount Kisco

The Mllage contends that Plaintiffdransporter liability amounts to little more than a
formulaic recitation of CERCLA language. (Village/MKURA Mem.1&) The Court doesoh
disagree. Because Plaintiffs allagea conclusory fashiothat the Village can be found liable as
a transporter, without additional allegations as to its involvement in the transpoofdtazardous

waste to the Propergs an individual entity s@pate from MKURA(seeFAC 1103, 241 PI. Opp.
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Re Village/MKURA at 9 €iting FAC { 95-99)) Plaintiffs’ transporter claim against the Village is
dismissed.
3. Defendant Carozza

As to CarozzaPlaintiffs essentially argue that the allegations for their arranger liability
claim are sufficient to state a claim for transporter liabil{yeePl. Opp.Re Carozzat 11) (“the
amended complaint alleges that Carozza oversaw and arranged flisgbsal, release and
removal of radioactive substances from the Property, causing ... radioactitetwapread ....
[and] that the Property remains contaminated .... These allegations ateestft state a claim
for transporter liability.”)) Though mder certain circumstancesverlapping factual allegations
could form the basis faallegations as tboth categories dipotentially responsible partigsin
this instance the Amended Complaint fails to plausibly allege that Carozza si@drhasporte
as described in 42 U.S.C. § 9607(a)(4).

To accept Plaintiffs’ contention thatf,a party is an alleged “arranger” under CERCLA,
they must also be a “transporter,” would obliterate the difference betweewdhcategories,
however related they may beNotably, Plaintiffs do not cite any case lawo supportthis
contention. The Cours unwilling to accept Plaintiffs’ inferencéhat every arranger must also
have engagedithe conduct of a “transporteabsent additional allegations indicating thetyar
may be liable as suchFor these reasons, the Court dismisses Plaintiffs’ claim for transporter
liability against Carozza.

VII.  Response Costs Under CERCLA

As stated previously, tpresent a prima facie case for the recovery of response costs

incurred fron cleaning up a waste site, a private plaintiff must shdyitfat a defendant falls

under one of the four categories of covepetdsons, 2) that the site is a ‘faciligs defined by
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CERCLA, 3)that there has been a release or threat of releaséadamdous substance at the
facility, 4) that the release or threat of release caused the plaintiff to incur response costs, and 5)
that plaintiff's costs were “necessary costs of response ... consistent with the Nationat)©ocyi
Plan [(“NCP”) ].” Warwick Admin. Grp. v. Avon Prod., In@20 F.Supp. 116, 121 (S.D.N.Y.
1993) ¢iting 42 U.S.C. 8 9607(a)). “The National Contingency Plan is essentially thelfedera
government’s toxic wastplaybook detailing the steps the government must take to identify,
evaluate, and respond to hazardous substances in the environmeliiterence to the [NCP] is
the gatekeeper to seeking reimbursement of response cbl&xt"Millennium Realty, LLCL60
F. Supp. 3d at 510 (internal citations omitted).

Defendats WCDOH, Carozzaandthe Village/MKURA essentially arguéhat Plaintiffs
fail to allege thdourth andfifth prong of a prima facie case for recovery. Defenslanntendhat
Plaintiffs fail to state a plausible claim for response costs under CERCLA because fRlaintif
expenses were incurred solely in preparation for litigation, and not in conjundticeny removal
or remediation efforts consistent with the N@fRtPlaintiffs fail to allege that any threat to human
health or the environment existed prior to délstons allegedly taken by Plaingfind instead, that
the costs asserted are a result of a failure to conduct prior due diligémredddengan ownership
interest in the PremisesS¢eWCDOH Mem. at 2223; Carozza Mem. at2, Village/MKURA
Mem. at 18) In response, Plaintiffs merely contends that allegations of current and futtge cos
are sufficient to state a plausible claim for relief, and that its allegation that it presdexi tens
of thousands of dollars “researching and investigating” the extent of contaminatioex@ects
to spend tens of thousands more can thus sustain its cl8eg.e(g, Pls’. OppRe WCDOH at
18-19.)

At this stage, Plaintif must allege that itincurred costs responding to the release or the
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threat [of releasednd... [that] the costs and response conform to the National Contingency Plan.
Price Trucking Corp. v. Norampac Indus., In@48 F.3d 75, 80 (2d Cir. 2014). However,
Plaintiffs “need not particularize the costgurred,” and “an allegation that plaintiff has incurred
and will continue to incur expenses and costs ... sufficiently allege[s] reca/ezapbnse costs”.
Alloy Briquetting Corp. v. Niagara Vest, Ing56 F. Supp. 713, 717 (W.D.N.Y. 1991District
courts in this Circuit have found that expenses incurred during initial evaluatiods
investigations are recoverable under CERCLAeaponseosts MPM Silicones, LLC2016 WL
3962630, at *24. Furthermore, courts in this Circuit have found thaatiseanitial monitoring,
assessment, and evaluation expenses are recoverable ... the costmdies are all found to be
necessargosts consistent with the national contingency pla@ERCLArequires”. Id. (internal
guotation marks and citations ore).

Plaintiffs allege that they have undertaken, and will continue to undertake, iatiestsg
and actions in response to the release or thredteeleasesf hazardous substances, that those
actions include the “environmental sampling and analysis, and coordinating RAtlaiitistate
environmental authoriti€sand that they havexpended tens of thousands of dollars as a result.
(FAC 111132,240, 246.) As suclRlaintiffs have plausiblyallegedrecoverable responses costs
under CERCLA Alloy Briquetting Corp.756 F. Suppat717 (noting courts have fouratlegation
that plaintiff “has incurred and will continue to incur expenses and cosssiffi¢ient to allege
recoverable response cqostsd finding plaintiff alleged response costs veitfficient gecificity
where it asserted ftincurred ... costs for testing, investigation, and remediation of the releases
into the soil, subsoil, surface water, and ground wgtege alsoCommerce Holding Co. v.
Buckstong749 F. Supp. 441, 444 (E.D.N.Y990)(“While a private party, to recover its response

costs, bears the burden of pleading and proving that the costs incurred are contiistieaiNCP,
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the question of consistency with the NCP cannot be determined on the complaint alone last requir
the development of a factual record”).
d) Plaintiffs’ Claims for Contribution & | ndemnification

DefendantCarozzaMerritt, andthe Villageassert that Plaintiffstlaims for contribution
and indemnification areitherpreempted by CERCLATr not ripe. $ee, e.g Village/MKURA
Mem. at 2325.) Again, Plaintiffs choosenot to addresshallenges to its indemnification and
contribution claimsin responsego any ofthe three sets of motion papers set forth by these
Defendants Plaintiffs’ choice not to oppose Defendants’ arguments are deemed purposeful, and
these claims areonsidered abandone8ee Tumarg017 WL 781486, at *48 (citing Westchester
Cty. Indep. Party v. Astorinol37 F. Supp. 3d 586, 618 (S.D.N.Y. 2015) (“abandonment
constitutes an[ ] independent ground for dismissal”).

CONCLUSION

For the foregoing reasoniBefendant WCDOH'’s motion to dismissGRANTED in part
and DENIED in part Defendarg Village of Mount Kisco/MKURA’s motion to dismiss is
GRANTED in part and DENIED ipart, Defendant Carozza’'s motion to dismiss is GRER in
part and DENIED in partDefendant Merritt’'s motion to dismiss or for summary judgement and
for sanctions is GRANTED in part and DENIED in part, and Defendant Teldtéiymednmental
Inc’s motion b dismiss is GRANTED in its entirety Defendants Merritt,
Teledyne/Environmental Inand MKURA are dismissed from this actioRlaintiffs’ claims for
indemnification and contribution are dismissed as against all parties, antiffRlaclaims for
“remediation” actions as defined by CERL are dismissed with prejudicePlaintiffs’ claim
against Carozza subject to arbitratisdismissed as describ&drein As to claims not dismissed

with prejudice Plaintiffs are granted leave fde an amendedomplaint in conformance witthis
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Opinion on or before April 29, 2017. The Defendants are directed to file responsive pleadings by
May 29, 2017. The parties are directed to contact the chambers of Magistrate Judge McCarthy to
schedule a status conference. The Clerk of Court is respectfully requested to terminate the motions

at ECF Nos. 107, 115, 121, 128, and 136.

Dated: March 30, 2017 SO0 D:
White Plains, New York

MN S. ROMAN

United States District Judge
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