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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

LAURA MORITZ,
Plaintift,
-against-
TOWN OF WARWICK, TOWN OF GOSHEN,
MATTHEW IMPERIO, Individually and as an No. 15-cv-5424 (NSR)
Employee of the Town of Goshen, BRETT M. OPINION & ORDER

LUKACH, Individually and as an Employee of the
Town of Warwick, MICHELE LEA BIASO, and

JOY GORISH,

Defendants.

NELSON S. ROMAN, United States District Judge

Plaintiff Laura Moritz brings this action against Defendants Town of Warwick, Town of
Goshen, Matthew Imperio, individually and as an employee of the Town of Goshen, Brett M.
Lukach, individually and as an employee of the Town of Warwick, Michele Lea Biaso, and Joy
Gorish alleging claims under § 1983 for denial of civil rights and conspiracy to deny civil rights,
as well as state law claims of false atrest, malicious prosecution, malicious abuse of process, and
failure to supervise or train.' Before the Court is Defendant Joy Gorish’s motion to dismiss
Plaintiff’s Amended Complaint pursuant to Rule 12(b)(6) of the Federal Rules of Civil

Procedure (ECF No. 83). For the following reasons, Defendant Joy Gorish’s motion is

GRANTED in part and DENIED in pat.

BACKGROUND

The following facts are derived from the Amended Complaint (ECF No. 63}, unless

=

thfr"wise noted, and are taken as true for purposes of this motion. Plaintiff and Defendant

!
4 failure to supervise or train claim is not asserted against Defendant Gorish.

=

—

ELECTRUNICALLY FILED ||

USDC SLNY
DOCUMENT
DATE Fii El):

DOC #:

’ Dockets.Justia.com |


https://dockets.justia.com/docket/new-york/nysdce/7:2015cv05424/444673/
https://docs.justia.com/cases/federal/district-courts/new-york/nysdce/7:2015cv05424/444673/121/
https://dockets.justia.com/

Imperio “had a personal romantic relationship that concluded in January 2014.” (Am. Compl. |
13.) In January 2014, after the relationship concluB&dntiff contacted the New York State
Police with information regarding criminal conduct of Defendant Impetab. f§] 14-15

Generally speaking, the allegations in the Amended Complaint center on twaistatlewing

the conclusion of Plaintiff and Defendant Imperio’s romantic relationship—thié 2044

Incident and the June 2014 Inciderdaring which Plaintiff alleges that Defendant Imperio
conspired with other Defendarntsfalsify allegations against Plaifitand cause her arrest and
prosecution. For purposes of this motion, the Court focuses solely on the June 2014 Incident,
which is the only incident involving Defendant Gorish.

“Prior to May 2014, Defendant Imperio had a personal relationship with Dafend
Gorish.”? (Am. Compl.  46.) On or before May 23, 2014, Defendants Gorish and Imperio
reached an agreement regarding Plaintiifl.. { 47.) The aim of their agreement was to use
Defendant Imperio’position as a police officer, coupled with false allegations lodged against
Plaintiff by Defendant Gorish, to cause the arrest and prosecution of Plaittidinvprobable
cause. Id. 11 48-49.) In furtherance of their agreement, Defendant Gorishatedtéhe police
department and made the following statements: (i) in February 2012 Plaintiff teldd2aat
Gorish “to stay away” from Defendant Imperio; (ii) “Plaintiff was keegpirack” of Defendant
Gorish; (iii) “Plaintiff was causing Gorish worry, unnecessary tensionrifeingly relationships
and material harm” to Defendant Gorish’s health; (iv) Defendants Gorish anddrtgiéd
Plaintiff they would contact the police; (v) Plaintiff made a series of calls teridaht Gorish in
2012 and 2013; (vi) telephone records show Plaintiff called Defendant Gorish 19 times, 14 of

which occurred after Defendants Gorish and Imperio told Plaintiff they gaeng to call the

2The Amended Complaint does not specify when the relationship betweendaats Imperio and Gorish started
or whether the relationship is ongoing.



police;and(vii) Plaintiff's calls to Defendant Gorish had “no legitimate purposkl’ §(50.)
Defendantssorishand Imperio knew that these statements were not true, and the telephone
records show that statements by Defendants Gorish and Imperio were(lthl§§ 51-52)

Defendant Imperio had Defendant Gorish sign a false affidavihstgaiaintiff to support
a criminal charge of stalking, in violation of Penal Law Section 120.4%d2 63.) Defendant
Lukach, knowing that the statements made by Defendants Gorish and Imperialaersifined
a criminal complaint and initiatdéllaintiff's arrest and prosecutionld( § 54.) Defendants
Imperio, Gorish, and Town of Warwick procured a protective order “that subdtahtraded
Plaintiff's actions and had the effect of embarrassing and humiliating Pl&ir§td. T 70.)
Plaintiff alleges that Defendantdtained the subpoena, summons, criminal complaint, and
protective order “as retaliation for the conclusion of Plaintiff's relahgna/ith Defendant
Imperio and for Plaintiff having reported criminal conduct of Defendant lnpethe New
York State police and for the broader purpose of humiliating, embarrassing andatitign
Plaintiff.” (1d.  73.)

Plaintiff was arrested on June 5, 201. {{ 57.) Plaintiff was taken into custody by
Defendant Lukach and Defendant Town of Warwick for approximately 3 hddrsY £8.)
Subsequently, Plaintiff was released and directed to return for arraignreert.59.) The June
5, 2014 criminal charge against Plaintiff was dismissed on the merits on January 26 J@015. (
77.)

MOTION TO DISMISS STANDARD
Under Rule 12(b)(65,[t] o survive a motion to dismiss, a complaint must contain

sufficient factual matter, accepted as true, to ‘state a claim to relief that is |garsits face.™

% Because Defendant Gorish filed an Answer (ECF No. 67) prior to mawidigriss, she should have moved
pursuant to Rule 12(c), not Rule 12(b)(@ee Hova v. Royal Caribbean Cruises itb. 12cv-1358 (DRH)
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Ashcroft v. Igbgl566 U.S. 662, 678 (2009) (quotiBgll Atlantic Corp. v. TwombJy650 U.S.
554, 570 (2007)). “A claim has facial plausibility when the plaintiff pleads factuatcothtat
allows the court to draw the reasonable inference that the defendant isdrethke fisconduct
alleged.” Igbal, 566 U.S. at 678. Although “a complaint attacked by a Rule 12(b)(6) motion to
dismiss does not need detailed factual allegations, a plaintiff's obligatioovidl@the grounds
of his entitlement to relief requires mdten labels and conclusions, and a formulaic recitation
of the elements of a cause of action will not d&tarr v. Sony BMG Music Entm%92 F.3d
314, 321 (2d Cir. 2010)A court should accept non-conclusory allegations in the complaint as
true and daw all reasonable inferences in the plaintiff's favBuotolo v. City of N.Y514 F.3d
184, 188 (2d Cir. 2008). “[T]he duty of a court ‘is merely to assess the legal feasibihiy
complaint, not to assay the weight of the evidence which might be offered in suppewt.ther
DiFolco v. MSNBC Cable L.L.C622 F.3d 104, 113 (2d Cir. 2010) (quotidgoper v. Parsky,
140 F.3d 433, 440 (2d Cir. 1998)
DISCUSSION

81983 Claims

In general, private actors are not liable under § 188& Moreno v. Town of
GreenburghNo. 13¢v-7101 (VB), 2014 WL 3887210, at *3 (S.D.N.Y. June 9, 2014).
However, a plaintiff may maintain a 81983 claim against a private actor when ttze @ctor

“acts under color of state lawCiambriello v. Cty. of Nassa292 F.3d 307, 324 (2d Cir. 2002).

(ETB), 2013 WL 1820914, at *1 (E.D.N.Y. Apr. 30, 2013ee also Carherm Indus. v. Dun & Bradstreets F.
Supp. 541, 542 (S.D.N.Y. 1948) (“Defendamoves, after answer, for a dismissal of the complaint for insuftigie
in law. The Court, however, considers this motion as one for judgmehe@leadings. . ."). “Nevertheless,

‘[tlhe standard for granting a Rule 12(c) motion for judgment emikadings is identical to that of a Rule 12(b)(6)
motion for failure to state a claim.’Id. (quotingPatel v. Contemporary Classics of Beverly Hil§9 F.3d 123,

126 (2d Cir. 2001)) Accordingly, “references to Rule 12(b)(6) are thus intended tly apphe instant motion.”
Caldwell v. Gutman, Mintz, Baker & Sonnenfeldt, PN&. 08cv-4207 (JFB) (WDW), 2010 WL 1270190, at *2
(E.D.N.Y. Jan. 27, 2010jeport and recommendation adopted in p&@1 F. Supp. 2d 340 (E.D.N.Y. 2010) (citing
In re Ades& Berg Investors550 F.3d 240, 243, n. 4 (2d Cir. 2008)).
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“Admittedly, as has been noted, Supreme Court cases on the issue of what prenstéiytes
state action ‘have not been a model of consistendydtiriguez v. WinskB73 F. Supp. 2d 411,
421 (S.D.N.Y. 2013) (quotingnited States v. Stejrb41 F.3d 130, 147 (2d Cir. 2008) (quoting
Ednonson v. Leesville Concrete C600 U.S. 614, 632, 111 S.Ct. 2077, 114 L.Ed.2d 660 (1991)
(O'Connor, J., dissenting)) Nevertheless, case law is clear thg}rivate parties act under the
color of state law if they jointly participate or conspire with a state actor lateian
individual’'s federal rights.”Fisk v. Letterman401 F. Supp. 2d 362, 376 (S.D.N.Y. 2005).

“The touchstone of joint action is often a plan, prearrangement, conspiracy, custom, or
policy shared by the private actor and the polid&lihski 973 F. Supp. 2d at 4Zhternal
citations and quotations omitted)To establish joint action, a plaintiff must show that the
private citizen and the g&official share a common unlawful goal; the true state actor and the
jointly acting private party must agree to deprive the plaintiff of rightsanteed by federal
law.” Bang v. Utopia Rest923 F. Supp. 46, 49 (S.D.N.Y. 1996). “In order to survive a motion
to dismiss on [her] § 1983 conspiracy claim, [the plaintiff]l must allege (1y@ement between
a state actor and a private party; (2) to act in concern to inflict an uncoosétubjury; and (3)
and overt act done in furtherance of thatlgaaising damages.'Concepcion v. City of New
York No. 05€v-8501 (RJS), 2008 WL 2020363, at *3 (S.D.N.Y. May 7, 2008) (quoting
Ciambriellg, 292 F.3dat 324—-25(citing Pangburn v. Culbertsqr200 F.3d 65, 72 (2d Cir.

1999)))° “A merely conclusory allegation that a private entity acted in concert witheaastor

* In the present case, Plaintiff appears to assert claims under both ttajimin theory and conspiracy theory
(Counts | and Il).Section 1983 claims asserted under the joint action and conspiracy thetailes ®mery similar”
analysis. Winski 973 F. Supp. 2dt428. See also Ciambriell®292 F.3dat324 (citingAdickes v. S.H. Kress &

Co, 398 U.S. 144, 152, 90 S.Ct. 1598, 26 L.Ed.2d 267 (1968)yeover, the allegations under eactu@bin the
Amended Complaint are virtually identieathe conspiracy claim merely adds language specific to a conspiracy.
(SeeAm. Compl. 11 8692.) Accordingly, the Court jointly considers sleelaims.

® See Concepcioior a detailed discussion of the continuing viability@dmbrielloin the Second Circuit2008
WL 2020363, at *35.



does not suffice to state a 8 1983 claim against the private erfitgrhbriello 292 F.3d at 324.
Though “conclusory allegations of a 81983 conspiracy are insufficient, [the Second Ras]
recognized that such conspiracies are by their very nature secretive opgaattbmay have to
be proverby circumstantial, rather than direct, evidencBangburn 200 F.3d at 72 (internal
guotations and citations omitte

While the provision ofalse statements by a privaetor to law enforcement personnel,
standing alonds insufficient to establisB 1983 liability® the Amended Complaint, when
viewed in the light most favorably to Plaintiff, containformation from which the Court may
infer an agreement between Defendants Imperio and Goristuse Plaintiff’s false arrest
Notably, the Amended Complaint alleges that Defendants Imperio and Gorish hadreaper
relationship that predated their agreement to IRdamtiff falsely arrestedbr stalking Defendant
Gorish. SeeVazquez2004 WL 2404224, at *5 (noting that allegations of “special connections”
between the private actor and police may substantiate an agreement or concertgd acti
Additionally, based upon their personal relationship, Defendant Gorish agreed to supply
Defendant Imperio with false allegations regarding Plaintiff with the aim ofrea&daintiff's
arrest and prosecution. (Am. Compl. 11 46—-49.) In furtherance of that agreement, Defendant
Gorish contacted the police department and made statements regardinff’ ®io8ssive

attempts to contact Defendant Gorish and threats regarding her relatiortbhipefeindant

® See Vazquez v. Comibé. 04cv-4189 (GEL), 2004 WL 2404224, at *4 (S.D.N.Y. Oct. 22, 200Buf‘merely
filing a complaint with the plice, reporting a crime, requesting criminal investigation of a pers@sgeking a
restraining order, even if the complaint or report is deliberately fabes, mbt give rise to a claim against the
complainant for a civil rights violatiof) (citing Jones v. Maples/TrumpNo. 98cv-7132 (SHS), 2002 WL 287752,
at *5 (S.D.N.Y. Feb. 26, 2002)providing false information to an arresting officer is not, bylftsmifficient to

state a claim against [a] private party under § 198Bugar v. Edmondson O€o., 457 U.S. 922, 939 n. 21 (1982)
(“IwW]e do not hold today that a private party’s mere invocation of stgtd frocedures constitutes joint
participation or conspiracy with state officials satisfying the § 19§3irement of action under color of law”
(internal quotation and citation omittedMipreng 2014 WL 3887210, at *a (citing Ginsberg v. Healy Car &
Truck Leasing, In¢.189 F.3d 268, 272 (2d Cir. 1999)¥inski 973 F. Supp. 2d at 429 (“even assuming that [private
actor] had deliberately praded false information to the police, such provision alone is not sufficieatrtothe
basis of a conspiracy claim.”); aMalez v. City of New Yorlo. 08cv-3875 (DLC), 2008 WL 5329974, at*8
(S.D.N.Y. Dec. 16, 2008).



Imperio. (d. 1 50.) Defendant Imperio also caused Defendant Gorish to sign a false affidavit
incorporating these statements to support a criminal charge of stalldng.5@.) These
allegations are sufficient to plead joint action or a conspiracy betwdendats Gorish and
Imperio. It is not the function of this Court at the motion to dismiss stage “to judge how
believable these allegations are, or the likelihood they will be borne otgrastiages of this
case, but rather to assess whether Plaintiff[] [has] plausibly pleade@theng$ of the claim.”
Dunkelberger v. DunkelbergeNo. 14ev-3877 KMK), 2015 WL 5730605, at *22 (S.D.N.Y.
Sept. 30, 2015)See alsd.ucas v. NovograidNo. 01ev-5445 (GEL), 2002 WL 31844913, at *5
(S.D.N.Y. Dec. 18, 2004) Of coursejt remains to be seen whether these allegations can be
proved, and even if they can be, the inference of conspiracy is hardly compellasPlaintiff
has pled adequately the elements of the § 1983 claims against Defendant Gorish, the Court
declines tadismiss those claims.
. False Arrest

“Under New York law, an action for false arrest requires that the plaihofghat (1)
the defendant intended to confine [her], (2) the plaintiff was conscious of the coniinéaye
the plaintiff did not consent to the confinement and (4) the confinement was not otherwise
privileged.” Barua v. BaruaNo. 14¢ev-5107 MKB), 2015 WL 4925028, at *4 (E.D.N.Y. Aug.
18, 2015) (citations and quotations omitted)A Eivilian complainant, by merely seeking police
assistance or furnishing information to law enforcement authorities who aredbdn £xercise
their own judgment as to whether an arrest should be made and criminal chedgeglfinot
be held liable for false arrest or malicious prosecutioBiswas v. City of New YarR73 F.
Supp. 2d 504, 519 (S.D.N.Y. 2013) (quotigsitiv. Wegman307 A.D.2d 339, 763 N.Y.S.2d

67, 69 (2d Dep’t 2003internal quotation marks and citations omitjedyhe provision of



incorrect information by a civilian complainant will not give rise to a false tactan if the
complainant has a “reasonable basis” for his or her belief that the plaomifhitted a crime.
Biswas 973 F. Supp. 2d at 519Hbwever, a complainant can be held liable for false arrest if
the @mplainant intentiorally provided false informatiorto instigate an arrest by law
enforcement officials, or had no reasonable basis for the rddofguotingBrown v. Nassau
Cnty.,306 A.D.2d 303, 760 N.Y.S.2d 655, 655-56 (2d Dep’t 2008ge als®Barua 2015 WL
4925028, at *4collecting cases).

Plaintiff allegeq1) that Defendant Gorisknowingly made false statements to the police
concerning Plaintiff's harasgy behavior, and (2) Defendant Gorislemorialized those false
statements in an affidavit to support a criminal charge of stalking against Plgiatif. Compl.
19 56-53.) These allegations are sufficient to state a claim for false arrest against Defendant
Gorish. SeeWeintraub v. Bd. of Educ. of City of New Y,@gtR3 F. Supp. 2d 38, 56 (E.D.N.Y.
2006),0n reconsideration in par489 F. Supp. 2d 209 (E.D.N.Y. 200&jf'd sub nom.
Weintraub v. Bd. of Educ. of City Sch. Dist. of City of New,¥a®& F.3d 196 (2d Cir. 2010)
(“Contrary to defendants’ argument, even where there is no thaina defendant actually
restrained or confined a plaintiff, a claim of false arrest . . . may lie vehelantiff can show
that defendants instigated his arrest, thereby making the police agentsmpksitog their
intent to confine the plaintiffSuch an action will lie where the defendants lacked reasonable
cause for their belief in the plaintiff's culpability.”) (internal quotations eitations omitted).

[11.  Malicious Prosecution

“Under New York law, to establish a claim for malicious prosecution, a plamti§t

prove (1) that the defendant initiated a prosecution against the plaintiff, (X)erdgfendant

lacked probable cause to believe the proceeding could succeed, (3) that the defdadamith



malice, and (4) that the prosecution was teated in the plaintiff's favor." Toomer v. Cellco
P’ship, No. 11ev-7515 (PAE), 2012 WL 2953831, at *6 (S.D.N.Y. July 20, 2012) (citing
Rohman v. N.Y. City Transit AutB15 F.3d 208, 215 (2d Cir. 2000))Merely giving false
information to the authorities does not constitute initiation of the proceeding without an
additional allegation or showing that, at the time the information was provided, the defendant
knew it to be false, yettill gave it to the police . . . ."Estiverne v. Esernidenssen581 F.
Supp. 2d 335, 348 (E.D.N.Y. 2008) (quotingpski v. Cty. of NassaB2 A.D.3d 997, 998, 822
N.Y.S.2d 112 (2d Dep2006));Rivers v. Towers, Perrin, Forster & Croshy, Indo. 07€v-
5441, 2009 WL 817852, at *3 (E.D.N.Y. Mar. 27, 2009) (“Giving information to the police that
is known to be false qualifies as the commencement of a prosecuti8ae)also Emanuel v.
Griffin, No. 13ev-1806 (JMF), 2013 WL 5477505, at *8 (S.D.N.Y. Oct. 2, 201S)nilar to
Plaintiff's false arrest claim, Plaintiff does not allege merely that Defer@ansh supplied the
police with information in support of Plaintiff's arrest for criminal stalking.tdad, the
Amended Complaint alleges tHaefendant Gorish supplied the police with information that
that time she knew to be falseAm. Compl. I 51.)Accepting the wetbled, factual allegations
in the Amended Complaint as true, Plaintiff has stated a claim for malicious grosexgainst
Deferdant Gorish sufficient to withstand a motion to dismiss.
V.  Malicious Abuse of Process

“In New York, amaliciousabuseof processlaim lies against a defendant who (1)
employs regularly issued legal process to compel performance or forbearaoce Gct (2)
with intent to do harm without excuse or justification, and (3) in order to obtain a cllate

objective that is outside ¢hegitimate ends of the procés€ook v. Sheldgml F.3d 73, 80 (2d



Cir. 1994)" “In order to be found to have issued process, a defendant must have promoted or
facilitated the prosecution.Rivers 2009 WL 817852, at *citing Savino v. City of New Yark
331 F.3d 63, 77 (2d Cir. 2003)). The intentional provision of false information regarding a
plaintiff's crimes to cause a plaintiff's false arrest “is sufficient to constissigance of
process.”ld. Asdiscusseduprg the Amended Complaintlages that Defendant Gorish
knowingly supplied law enforcement personnel with false information to causgifPtafalse
arrest. Therefore, Plaintiff has alleged sufficiently the first and seslententf a malicious
abuse of process claim.

DefendanGorish argues that dismissal of the malicious abuse of process claim is
appropriate because Plaintiff does not plead adequately a collateral objgbevihird element
(Memorandum of Law in Support of Defendant Joy Gorish’s Motion to Dismiss flor &#0
State a Claim for Which Relief May be Granted Pursuant to Fed. R. Civ. P. 12(b)}6)g“D
Mot.”), ECF No. 84 at 12.)For the collateral objective element to be satisfied, the plaintiff
‘must claim that they aimed to achieve a collateral purpogenioleor in addition to his criminal
prosecution.” Rivers 2009 WL 817852, at *5 (quotirfgaving 331 F.3cat 77). Deprivation of
liberty, embarrassment, inconvenience, and legal expenses are directheattwilateral,
consequences of arrest that are insufficient to support a malicious abuse «f plaogsvan
Houtven v. Adams$No. 13¢v-1964 (CM), 2014 WL 1338066, at *3 (S.D.N.Y. Apr. 3, 2014),
aff'd, 605 F. App’x 37 (2d Cir. 2015))urthermore, “retaliation for some offense will not
suffice as a collateral motive” in an abuse of process cl@iateman v. N.Y.C585 F. App’x
787, 788 (2d Cir. 2014)Simple malicious motive will likevge fail as a collateral motivdeter

L. Hoffman, Lotte, LLC v. Town of Southamp®23 F. App’x 770, 771 (2d Cir. 2013l ere,

"“The torts of malicious prascution and abuse of process are closely allied. While malicious prosemriiterns
the improper issuance of process, [t]he gist of abuse of process is tbpeémpse of process after it is regularly
issued.” Rivers 2009 WL 817852, at *5 (quotingook 41 F.3d at 80 (quotation omitteadterationsn original)).
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Plaintiff alleges that Defendant Gorish falsified statements against Plaintiff in retaliation for
Plaintiff ending her relationship with Defendant Imperio and reporting Defendant Imperio’s
conduct to the New York State police. (Am. Compl. J73.) As retaliation does not suffice as a
collateral motive, Plaintiff fails to establish the third element of an abuse of process claim.?
Accordingly, the Court dismisses Plaintiff’s malicious abuse of process claim.
CONCLUSION

For the foregoing reasons, Defendant Gorish’s motion to dismiss the Amended
Complaint is GRANTED in part and DENIED in part. The Court dismisses the malicious abuse
of process claim against Defendant Gorish. The Court respectfully directly the Clerk to
terminate the motion at ECF No. 83.

Dated: June ﬂ_, 2016 SO ORDER
White Plains, New York

NELSON'S. ROMAN
United Sfates District Judge

¥ "The Cowrt finds the Court of Appeals’ explanation set forth in Hauser v. Barfow, 273 N.Y. 370, 7 N.E.2d 268
{1937) particularly helpful in understanding the abuse of process claim.

It is not enough that the actor have an ulterior motive in using the process of the court. It must
further appear that he did something in the use of the process ouiside of the purpose for which it
was intended. (citation omitied). Every one has a right to use the machinery of the law, and bad
motive does not defeat that right. There must be a further act done ouiside the use of the process—
a perversion of the process. If he uses the process of the court for its proper purpose, though there
is malice in his heart, there is no abuse of the process. He may be liable for malicious prosecution,
but the distinction between these two wrongs must be kept in mind. As soon as the acfor uses the
process of the court, not to effect its proper function, but to accomplish through it some collateral
object, he commits this tort. A concrete example may make this more inteligible. If one resorts to
legal process to have another declared incompetent, and uses it for that purpose, he does not
commit the wrong, though he may be guilty of another wrong, no matter what his motives, hopes,
or expectations may be. But if he makes use of that process not for the purpose of attaining its
proper end, but to extort money, or to coerce action, that is a perversion of process.

273 N.Y. at 374, 7 N.E.2d at 269-70.
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