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KENNETH M. KARAS, District Judge:

Plaintiff Valerie Williams (“Plaintiff”) filed the instant Amended Complaint against Long
Beach Mortgage Company (“LBMC"); DeutscBank & National Trust Company, as Trustee
for the Long Beach Mortgage Trust 2006-2 (“Deutsche Bank”); J.P. Morgan Chase Bank,
National Association, as Servicer (“JPMorgamd together with Deutsche Bank, the “Bank
Defendants”); PC Steven J. Baum (“Baum”)vwdaHanzlik-Hexemer (together with Baum, the
“Baum Defendants”); Pitnick & Margolin LLP (‘ihick”); and C. LanceMargolin (“Margolin”)
(together with Pitnick, the “Mgolin Defendants,” and togetheith all other defendants,
“Defendants”), asserting@ethora of claims related to a mortgage and foreclosure. Before the
Court are two Motions To Dismiss; one tiley the Bank Defendants and one filed by the
Margolin Defendants. SeeDkt. Nos. 50, 55.) For the reasons discussed herein, both Motions
are granted.

I. Background

A. Factual Background

The following facts are drawn from the Amgied Complaint, as well as the various

transaction documents and state court docunsgtatshed to Bank Defendants’ moving pagers.

1¥In ruling on a 12(b)(6) motion, . . . a coumay consider the complaint[,] . . . any
written instrument attached to the complainaasexhibit[,] or any statements or documents
incorporated in it by reference,” as well as ttaes of which judicial notice may be taken, and
documents either in [the] plaintiffs’ possessarof which [the] plamtiffs had knowledge and
relied on in bringing suit.”"Kalyanaram v. Am. Ass’n of UniRrofessors at N.Y. Inst. of Tech.,
Inc., 742 F.3d 42, 44 n.1 (2d Cir. 2014) (braskand internal quotation marks omittes@e also
Leonard F. v. Isr. Disc. Bank of N,Y.99 F.3d 99, 107 (2d Cir. 1999) (“In adjudicating a Rule
12(b)(6) motion, a district court must confinedtssideration to facts stated on the face of the
complaint, in documents appended to the complaint or incorporated in the complaint by
reference, and to matters of which judiaiatice may be taken.” (internal quotation marks
omitted));Hendrix v. City of N.Y No. 12-CV-5011, 2013 WL 6835168, at *2 (E.D.N.Y. Dec.
20, 2013) (same).



On January 27, 2006, non-Partyr®ne Cleare (“Cleare”) exeted a Fixed/Adjustable
Rate Note (the “Note”) with LBMC in #tnamount of $680,000. (Decl. of Andrea M. Roberts
(“Roberts Decl.”) Ex. A (Dkt. No. 51).) On or about the same dagetore her obligations
under the Note, Cleare executed a mortddge“Mortgage”), withLBMC as Lender,
encumbering real property at 26 W. DexoAve., Mt. Vernon, NY 10552 (the “Subject
Property”). (Roberts Decl. ER.) By way of an Assignment of Mortgage, dated January 31,
2006, LBMC assigned the Mortgage and Not®sutsche Bank National Trust Company, as
Trustee for Long Beach Mortgage Trust 2006{Roberts Decl. Ex. C.) Plaintiff alleges
repeatedly that she “was not aware th&NIC] intended to profit from her Mortgage
and . . . Note through securitization of Plaingf@riginal Security Instruments in a Mortgage

Backed Securitization Scheme without her infed knowledge and consent.” (Am. Compl.

Following these principles, the Court caless the underlying Note, Mortgage, and
assignment of the Mortgage, which are clealgrenced in, and ingeal to, the Amended
Complaint. See Best v. Bank of Am., N.Ro. 14-CV-6546, 2015 WL 24463, at *1 (E.D.N.Y.
Sept. 1, 2015) (“Along with its papers, [the defant] submitted an affidavit attaching the
mortgage, note, assignment of mortgage, and other loan documents issued by [the defendant] to
[the plaintiff] . . ., [which the court can] cadsr . . . because the douents are specifically
referenced in, and are igt@l to, the complaint.”)YSolomon v. Ocwen Loan Servicing, LIN®.
12-CV-2856, 2013 WL 1715878, at *4 (E.D.N.Y. Ag2, 2013) (“The [n]ote and [m]ortgage
are integral to the amended complaint and therefore may be considered by the [c]ourt.”). The
Court also considers various state court docusi@ed in the underlyig state foreclosure
proceeding.SeeYencho v. Chase Home Fin. LLdo. 14-CV-230, 2015 WL 127721, at *4
(S.D.N.Y. Jan. 8, 2015) (considering filingpsstate court foreclosure proceedingylomon
2013 WL 1715878, at *4 (“The [c]ourt may . . . tgkdicial notice of thestate-court foreclosure
proceedings.”)see also Ferrari v. Cty. of Suffplk90 F. Supp. 2d 34, 38 n.4 (E.D.N.Y. 2011)
(“In the Rule 12(b)(6) contexg court may take judicial tioe of prior pleadings, orders,
judgments, and other related documents that appéae court recordsf prior litigation and
that relate to the case sub judice.” (italics omitted)).

Moreover, “[ijn resolving a motion to dismigsr lack of subject matter jurisdiction under
Rule 12(b)(1)[,] a district court maynsider evidence outside the pleadingslérrison v. Nat'l
Austl. Bank Ltd.547 F.3d 167, 170 (2d Cir. 2008jf'd, 561 U.S. 247 (2010%ee also Kamen
v. Am. Tel. & Tel. C9.791 F.2d 1006, 1011 (2d Cir. 1986) (“[W]hen, as here, subject matter
jurisdiction is challenged under Rul2(b)(1), evidentiary mattenay be presented by affidavit
or otherwise.”).



1 31 (Dkt. No. 40).) As a result of variousfBredants’ allegedly “unc@tionable securitization
of Plaintiff's Security Instruments,” “an undissed amount of profits have been obtained by
[those] Defendants.”1d. 1 32.)

On October 9, 2007, LBMC commenced aharc(the “Foreclosure Action”) in New
York State Supreme Court, County of Westtbie@he “State Cour}; to foreclose the
Mortgage, alleging that Cleafailed to tender payment due on March 1, 2007. (Roberts Decl.
Ex. D (“Foreclosure Complaint”see alsdroberts Decl. Ex. E.) The Foreclosure Complaint
named, among others, both Cleare and Plaintiff as defendants; Plaintiff was described as the
“[r]lecord owner.” (Foreclosure Complaint SchedBl¢ Plaintiff was personally served with the
summons and complaint in the Foreclosuréidgkcon October 15, 2007. (Roberts Decl. Ex. F.)
An Order of Reference appointing a referee isaged by the State Court on or around January
16, 2008. (Roberts Decl. Ex. G.) The Order of Rafee states that “dlhe] [d]efendants[]
time to answer has expired, othiey answered, . . . their arswhas been dismissed by summary
judgment motion.” I@.)

On March 4, 2008, the State Court grantedBs ex parte application for a judgment
of foreclosure and sale (the “Foreclosure Judgment”). (Roberts Dedl. E Over the next
year-and-a-half, five foreclosusales were scheduled, but nolche(Defs.” Mem. of Law in
Supp. of its Mot. To Dismiss 2—3 (Dkt. No. 52).) elfirst three were stayed after Plaintiff filed
three consecutive voluntary petitions under Gaap3 of the Bankruptcy Code, each of which
was eventually dismissed because Plaintiff éhtetake certain actions, including the timely
filing of required documents.SgeRoberts Decl. §{ 10-1R}. at Exs. I, J, K.) The fourth and
fifth scheduled foreclosure sales were canceleth attempt to work out a resolution with

Cleare. (Roberts Decl. 1 134 sixth foreclosure sale was scheduled for October 27, 2009, and



on that date the Subject Progentas sold to LBMC, which subsequently assigned the bid to
Deutsche Bank. See idf 14;see alsdRoberts Decl. Ex. M.)

On November 13, 2009, Plaintiff brought ard@rto Show Cause in the Foreclosure
Action, seeking, among other things,set aside the Foreclosuregldment and vacate the sale.
(Roberts Decl. Ex. L.) The Order to Show Caaldeged that LBMC “wasot the owner of the
[N]ote and [M]ortgage at the time the forecloswas initiated and . . . therefore, did not have
standing to bring the action.1d( at unnumbered Z)The Order to Show Cause was denied by
the State Court on March 10, 2010. (Roberts Decl. Ex. N.)

The State Court held that, by failing to aeswr appear in the Foreclosure Action,
“[P]Jlaintiff waived her right to raise the issoé standing,” and, becausie [Subject Property]
was sold at the foreclosure sdle]laintiff’s right to redeenthe property [was] extinguished.”

(Id. at 2.) Plaintiff filed a Notie of Appeal of the State Court’s decision, but did not perfect her
appeal. $eeRoberts Decl. {1 18-20.)

A Judgment of Possession was granted on February 19, 2BddRaberts Decl. | 23;

id. at Ex. R.) Pursuant to the JudgmenPo§session, Plaintiff was evicted on August 10, 2015.
(SeeRoberts Decl. T 26.)

B. Procedural History

Plaintiff commenced this Action on July 29, 2015e¢Dkt. No. 1.) Plaintiff thereafter
filed a Motion for Preliminary Injunction and Apgation for an Order to Show Cause Why the

Injunction Should Not Be Grantedeeking to prevent her evictionS€eDkt. No. 6; Dkt.

2 Plaintiff makes similar allegations ingtAmended Complaint before this Court,
claiming that “[Deutsche Bank] and [the Baumf®w®lants] . . . did not have [s]tanding to invoke
the Westchester County Court’s jurisdiction ushogd and unenforceable security instruments.”
(Am. Compl. 7 46see also id{ 44, 64, 112-17, 133, 150, 171, 173 (referring to various
Defendants’ lack of standing to puie a foreclosure on the Mortgage).)



(minute entry for September 3, 2015).) Theu@ held a hearing on Plaintiff's Motion on
September 3, 2015, denying Plaintiff’'s Motion khsa the “very serious concerns” that it
lacked subject matter jurisdiction over PldirgiAction. (Hr'g Tr. 27 (Sept. 3, 2015 Hr'g).)
The Court directed Plaintiff to submit a ltto the Court explaining why the Court has
jurisdiction over the Comgint or why Plaintiff should be granted leave to file an Amended
Complaint. SeeDkt. No. 33.) Without filing a letteRlaintiff fled her Amended Complaint on
September 11, 2015. (Dkt. No. 40.) Bank Deétarid filed their Motion To Dismiss the
Amended Complaint and accompanying paperlovember 6, 2015, (Dkt. Nos. 50-52), and
Margolin Defendants filed their Motion To 8imiss the Amended Complaint and accompanying
papers on November 17, 2015, (Dkt. Nos. 55-57ainkif filed her papers in opposition to both
Motions on November 19, 2015. (Dkt. Nos. 59-6@ank Defendants filed a reply brief on
December 22, 2015. (Dkt. No. 63.) Margdbefendants did not file a reply.

[I._Discussion

A. Standard of Review

“The standards of review for a motion temiss under Rule 12(b)(1) for lack of subject
matter jurisdiction and under 12(B) for failure to state a claim are ‘substantively identical.”
Gonzalez v. Option One Mortg. Corplo. 12-CV-1470, 2014 WL 2475893, at *2 (D. Conn.
June 3, 2014) (some internal qaiidn marks omitted) (quotinigerner v. Fleet Bank, N.A318
F.3d 113, 128 (2d Cir. 2003gee also Neroni v. Cocconldo. 13-CV-1340, 2014 WL
2532482, at *4 (N.D.N.Y. June 5, 2014) (sanaéfd, 591 F. App’x 28 (2d Cir. 2015). “In

deciding both types of motions, the Court must accept all factual allegatithrescomplaint as

3 Prior to Defendants’ submission of th®lotions, Plaintiff also filed a document
entitled “Judicial Notie of Law,” (Dkt. No. 45), and atier dated October 9, 2015, (Dkt. No.
46), each of which contained citation to legal authority.



true, and draw inferences from those allegatiorike light most favorable to the plaintiff.”
Gonzalez2014 WL 2475893, at *2 (internal quotation marks omittee§ also Seemann v. U.S.
Postal Sery.No. 11-CV-206, 2012 WL 1999847, at *1 (D..\JJune 4, 2012) (same). However,
“[o]n a Rule 12(b)(1) motion, ...the party who invokes the Cowrfjurisdiction bears the burden
of proof to demonstrate that subject matteispiction exists, whereahe movant bears the
burden of proof on a motion to dismiss under Rule 12(b)(Gphzalez2014 WL 2475893, at
*2; see also Sobel v. Pruder2b F. Supp. 3d 340, 352 (E.D.N.Y. 2014) (“In contrast to the
standard for a motion to dismiss for failurestate a claim under Rule 12(b)(6), a plaintiff
asserting subject matter jurisdiction hashhbeden of proving by a preponderance of the
evidence that it exists.” (internal quotation nsdmitted)). This allocation of the burden of
proof is “[tlhe only substantive difference”tieeen the standards of review under these two
rules. Smith v. St. Luke’s Roosevelt Ho$jp. 08-CV-4710, 2009 WL 2447754, at *9 n.10
(S.D.N.Y. Aug. 11, 2009)dopted by2009 WL 2878093 (S.D.N.Y. Sept. 2, 2009e also
Fagan v. U.S. Dist. Court for S. Dist. of N.844 F. Supp. 2d 441, 446-47 & n.7 (S.D.N.Y.
2009) (same).

1. Rule 12(b)(1)

“A federal court has subjentatter jurisdiction over a caei®f action only when it has
authority to adjudicate the cause pressed in the compldnydnt v. Steele25 F. Supp. 3d 233,
241 (E.D.N.Y. 2014) (internal quotation marks onajte“Determining the existence of subject
matter jurisdiction is a thresholdquiry[,] and a claim is properly dismissed for lack of subject
matter jurisdiction under Rule 12(b)(1) wheee thistrict court lack the statutory or
constitutional power tadjudicate it.” Morrison v. Nat’l Austl. Bank Ltgd547 F.3d 167, 170 (2d

Cir. 2008) (internal quotation marks omittedif'd, 561 U.S. 247 (2010)While a district court



resolving a motion to dismiss under Rule 12(b)(ayst take all uncontroverted facts in the
complaint . . . as true, andaiv all reasonable inferencesfavor of the party asserting
jurisdiction,” “where jurisdictional facts aregded in dispute, the court has the power and
obligation to decide issues fact by reference to evidence outside the pleadings, such as
affidavits,” in which case “the party assagisubject matter jurisdion has the burden of
proving by a preponderance of tdence that it exists. Tandon v. Captain’s Cove Marina of
Bridgeport, Inc, 752 F.3d 239, 243 (2d Cir. 2014) (altevatand internal quotation marks
omitted);see also Ray Legal Consulting Grp. v. Gray F. Supp. 3d 689, 696 (S.D.N.Y. 2014)
(“[W]here subject matter jurisdiction is contested a district court is permitted to consider
evidence outside the pleadings, saslaffidavits and exhibits.”).

2. Rule 12(b)(6)

“While a complaint attacked by a Rule 1Z@))motion to dismiss does not need detailed
factual allegations, a plaintiff'sbligation to provide th grounds of his [or her] entitlement to
relief requires more than labels and conclusiand, a formulaic recitation of the elements of a
cause of action will not do.Bell Atl. Corp. v. Twomb|\550 U.S. 544, 555 (2007) (citations,
alterations, and internal quotation marks omittddyleed, Rule 8 of the Federal Rules of Civil
Procedure “demands more than an unadortheddefendant-unlawfullydrmed-me accusation.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009). “Nor does a complaint suffice if it tenders naked
assertions devoid of further factual enhancemelat.{alteration and inteal quotation marks
omitted). Instead, a complaint]actual allegations must benough to raise a right to relief
above the speculative levelTwombly 550 U.S. at 555. Although “once a claim has been stated
adequately, it may be supported by showing any skeicts consistent with the allegations in the

complaint,”id. at 563, and a plaintiff must allege “onlgaugh facts to state a claim to relief that



is plausible on its facejtl. at 570, if a plaintiff has not “nudddhis or her] claim[] across the
line from conceivable to plausibléne[] complaint must be dismissedy’; see also Igbal556

U.S. at 679 (“Determining whether a complaintested plausible claim for relief will . . . be a
context-specific task that requires the revieywcourt to draw on its judicial experience and
common sense. But where the well-pleaded f@atsot permit the court to infer more than the
mere possibility of misconduct, the complains ladleged—~but it has not ‘show[n]'—'that the
pleader is entitled to relief.” (citation omitte(§econd alteration in original) (quoting Fed. R.
Civ. P. 8(a)(2)))id. at 678-79 (“Rule 8 marks a notabledagenerous departure from the hyper-
technical, code-pleading regimeaprior era, but it does not wak the doors of discovery for a
plaintiff armed with nothingnore than conclusions.”).

“[W]hen ruling on a defendant’s motion to diss, a judge must accegd true all of the
factual allegations contained in the complairtrickson v. Parduss51 U.S. 89, 94 (2007) (per
curiam);see also Nielsen v. Rabird6 F.3d 58, 62 (2d Cir. 2014)if*addressing the sufficiency
of a complaint we accept as true all factual aliega . . . .” (internal quotation marks omitted));
Aegis Ins. Servs., Inc. v. 7 World Trade,G&7 F.3d 166, 176 (2d Cir. 2013) (“In reviewing a
dismissal pursuant to Rule 12(b)(6), we . . . ptedl factual allegations in the complaint as
true . . ..” (alterations andternal quotation marks omitted)further, “[flor the purpose of
resolving [a] motion to dismiss, the Court . . awfs] all reasonable inferences in favor of the
plaintiff.” Daniel v. T & M Prot. Res., Inc992 F. Supp. 2d 302, 304 n.1 (S.D.N.Y. 2014)
(citing Koch v. Christie’s Int'l PLC699 F.3d 141, 145 (2d Cir. 2012)).

Where, as here, a plaintiff proceeds protise court must “consie[] [her] [complaint]
liberally and interpret([] [it}to raise the strongest argeants that [it] suggest[s].'Sykes v. Bank of

Am, 723 F.3d 399, 403 (2d Cir. 2013) (internal quotatinarks omitted). However, “the liberal



treatment afforded to pro se litigants doesex@mpt a pro se party from compliance with
relevant rules of procedalrand substantive law.Bell v. Jende|l980 F. Supp. 2d 555, 559
(S.D.N.Y. 2013) (interraguotation marks omitted¥ee also Caidor v. Onondaga Cty17 F.3d
601, 605 (2d Cir. 2008) (“[P]ro se litigants generallg required to inform themselves regarding
procedural rules and to comply with themtalics and internal quotation marks omitted)).

B. Subject Matter Jurisdiction

The Court denied Plaintiff's Motion for aéliminary Injunction without prejudice based
on its “very serious concerns’ahthe court lacked subject ttex jurisdiction over Plaintiff’'s
Action. (SeeHr'g Tr. 27.) The Court explained todtiff that diversiy jurisdiction did not
exist because Plaintiff was a resident of Néwvk, as were a number of Defendantkl. &t 6.)

As the Amended Complaint is brought agathst same Defendants as Plaintiff's original
Complaint, the Court’s previous determination that there is no diversity of jurisdiction remains
true? Plaintiff argues that she h&rrected [the subject matterrisdiction] deficiency in [her]
Amended Complaint by invoking Title 42 UCS5.88 1983, 1985, [and] 1986 as jurisdictional
authority for a federal question of deprivationmights under [c]olor of [[Jaw.” (Am. Compl.

11 65—665ee alsdetter from Plaintiff to Court (Ocdber 9, 2015) at unnumbered 2 (Dkt. No.

46) (same).) The Amended Complaint also prtgpto raise federal @ims under a number of

other federal statutes and makesated references to still more. The remaining claims raised

4 “It is axiomatic that, for diversity jurisction to be availabletinder 28 U.S.C. § 1332,
“all of the adverse parties insait must be completely diverse with regard to citizenshipR.
Squibb & Sons, Inc. v. Accident & Cas. Ins., @60 F.3d 925, 930 (2d Cir. 1998) (citing
Strawbridge v. Curtiss7 U.S. (3 Cranch) 267 (1806)). Plaintiff alleges that she resides in
Fleetwood, New York, and that the Baum Defants and the MargalDefendants both do
business in New York. (Am. @apl. 1 5, 9-12.) As such, complete diversity does not exist and
Plaintiff cannot invoke this Qurt’s diversity jurisdiction prsuant to 28 U.S.C. § 1332.

10



are all state law claims, spect#ily a number of fraud-relatediaims, a wrongful foreclosure
claim, and an abuse of process claiiBed generallAm. Compl.)

Federal courts have limited jurisdiction, therefthe “validity of an order of a federal
court depends upon that court’sylmg jurisdiction over both the sudgt matter and the parties.”
Ins. Corp. of Ir., Ltd. v. Compagnie des Bauxites de Gude® U.S. 694, 701 (1982)For the
purpose of determining whether a district ¢das federal question jurisdiction pursuant to
Article Il and 28 U.S.C. § 1331, the jurisdictidmaquiry depends entirely upon the allegations
in the complaint and asks whether the clasrstated in the complaint arises under the
Constitution or laws of the United StatesS! New Eng. Tel. Co. v. Global NAPs 624 F.3d
123, 132 (2d Cir. 2010) (internal quotation marks omitted). Where a complaint raises claims
arising under federal law, “[tlh@adequacy of [the] federal claim is ground for dismissal for
lack of subject-matter jurisdictiomnly when the claim isoinsubstantial, implausible,
foreclosed by prior decisions of the Supreme Caurotherwise completely devoid of merit as
not to involve a fedal controversy.”ld. at 133 (alteration omitted}ee also Carlson v.
Principal Fin. Grp, 320 F.3d 301, 306 (2d Cir. 2003) (fedest@ims will not sustain federal
guestion jurisdiction “where the alleged claim appears to be immaterial and made solely for
the purpose of obtaining jurisdioti or where such claim is wiwinsubstantial and frivolous”
(internal quotation marks omitted)jpwn of W. Hartford v. Operation Res¢c@45 F.2d 92, 100
(2d Cir. 1990) (federal claims that are “so paewithout merit . . . justify . . . the court’s
dismissal for want of jurisdiction” (emphasis and internal quotation marks omittédphosh v.
Neurological Servs. of Queerso. 13-CV-1113, 2015 WL 43180&t *3 (E.D.N.Y. Feb. 3,
2015) (“Where . . . the sole federal cause of adgtiancase is ‘patently méess,’ its dismissal

deprives a district court ofipplemental jurisdiction over anymaining state law claims it may

11



have otherwise had pursuant to 28 U.S.C. § (867. To be clear, however, “whether a
plaintiff has pled a jurisdictiogenferring claim is a wholly garate issue from whether the
complaint adequately statadegally cognizablelaim for relief on the merits.’S. New Eng. Tel.
Co, 624 F.3d at 132.

The Court concludes thatatiff's claims arising undefiederal law—which were added
to the Amended Complaint only after the Court noted the probable lack of subject matter
jurisdiction—are “wholly insubstantial” and appdarhave been “made solely for the purpose of
obtaining jurisdiction.” Carlson 320 F.3d at 306.

To begin, Plaintiff's claims under 8§ 1983 gaently meritlessdrause, “[ijn order to
state a claim under § 1983, a plaintiflist allege that [s]he was ingd by either a state actor or
a private party acting aer color of law.” Ciambriello v. Cty. of Nassa292 F.3d 307, 323 (2d
Cir. 2002). A private party acts under color of state law “only when there is a sufficiently close
nexus between the State and the challenged actitve @frivate] entity so that the action of the
latter may be fairly treated #isat of the State itself. Tancredi v. Metro. Life Ins. Co378 F.3d
220, 229 (2d Cir. 2004) (alteration in origin@hternal quotation marks omitted). While
Plaintiff alleges that Defendants acted underrcofstate law because some Defendants are
attorneys, and as such are ffers of the [c]ourt, [and]féectively State [a]ctors,” (Am.

Compl. T 93), “[i]t is well-established that privatttorneys, despite theirastis as officers of the
court, do not act under color ot law for purposes of [§] 1983,ivingston v. SingeMNo. 01-
CV-6979, 2003 WL 22952739, at *2.(&N.Y. Dec. 16, 2003) (repband recommendation);

see also Polk Cty. v. Dodsotb4 U.S. 312, 324-25 (1981) (holding that a public defender is not
a state actorfenry v. LoganNo. 07-CV-789, 2010 WL 883674t *3 (W.D.N.Y. Mar. 5,

2010) (“A lawyer representing a atige by virtue of being an officesf the court, is not acting

12



under color of state law withithe meaning of [8] 1983.”Bates v. N.Y.C. Transit Aufir.21 F.
Supp. 1577, 1581 (E.D.N.Y. 1989) (“[T]he fact that [tefendant] is an offer of the court (by
virtue of his being an attorneyjpes not support the allegation that actions are under color of
state law.”). Moreover, Plaiffits contention that Defendantsonduct amounted to state action
because “Defendant[s] used a State authorizestifmsure proceeding under [c]olor of [lJaw to
fraudulently deprive [Plaintiff] ofher] constitutionally protectedghts,” (Am. Compl. § 103), is
similarly without merit. “Foreclosure proceedings do not constitute state action for purposes of
[8] 1983.” Dolan v. Fairbanks Capital CorpNo. 03-CV-3285, 2005 WL 1971006, at *7
(E.D.N.Y. Aug. 16, 2005)see also Bromfield v. bd-Mor Mortg. Bankers CorpNo. 15-CV-
1103, 2016 WL 632443, at *5 n.3 (D. Conn. Feb. 17, 2QB3nks suing private parties in
foreclosure proceedings are not state actofgldyeno v. Dime Sav. Bank of N.¥21 F. Supp.
2d 722, 726 (S.D.N.Y. 2006) (noting that théeshelant bank that proced a foreclosure
judgment, “a private business corporation, is NGstade actor,” because g well settled that a
private actor who invokes the jurisdiction of the courteesblve a legal dmite does not thereby
transform itself into a state actor).

With respect to Plaintiff's purportedasins under § 1985, claims brought pursuant to
either 88 1985(2) or (3), each “require a shaof class-based invidiously discriminatory

animus” on the part of the conspiring partiéiickey v. City of N.YNo. 01-CV-6506, 2004 WL

5> Count Ten of the Amended Complaintuakés to a possible procedural due process
claim. SeeAm. Compl. { 152.) To the extent sucblaim has been alleged, it too requires state
action. See, e.gZambrano v. USA Waste of N.Y.C., Jido. 00-CV-7990, 2001 WL 80080, at
*1 (S.D.N.Y. Jan. 31, 2001) (“The procedural duegass claim is frivolous, as the complaint
fails to allege state action.”3pe also Stewart v. City of N.Xo. 11-CV-6935, 2012 WL
2849779, at *13 (S.D.N.Y. July 10, 2012) (“To statdaam for a deprivation of procedural due
process, [a] [p]laintiff must allege that a ‘staietor’ deprived him o protected interest in
liberty or property without affolidg [the] [p]laintiff an adequate notice or opportunity to be
heard.”).

13



2724079, at *22 (S.D.N.Y. Nov. 29, 2004ff'd, 173 F. App’x 893 (2d Cir. 20063ge also
Turkmen v. Hasty789 F.3d 218, 262 (2d Cir. 2015) (“B7A1985(3)] claim requires that there
must be some racial, or perhaps otherwisesdbi@sed, invidiously discriminatory animus behind
the conspirators’ action.” (internal quotation marks omitted@ysaram v. City of N.YNo. 12-
CV-5038, 2015 WL 5475496, at *14 (E.D.N.Y. July 2, 209 the extent tht [the] plaintiff's

[8] 1985 claim relies on the second clause of BBH(2) [instead of § 1985(3)], . . . that claim
likewise requires discriminatory animus . . . &jopted by2015 WL 5518270 (E.D.N.Y. Sept.
17, 2015F But Plaintiff's Amended Complaint is ergly devoid of any allegations suggesting a
discriminatory animus motivating Defendaraieged actions. Moreover, “a plaintiff must
provide some factual basis supporting a meetintgemminds, such that [the] defendants entered
into an agreement, express or tai achieve the unlawful endWebb v. Goord340 F.3d 105,
110 (2d Cir. 2003) (internal quotation marks omittege alsdRodriguez v. City of N.YNo. 05-
CV-10682, 2008 WL 4410089, at *15.D.N.Y. Sept. 25, 2008) (@nting the defendants’

motion for summary judgment on 88 1985(2) andc{8ims because no reasonable jury could
find “that an agreement—tacit or otherwise-ts¢ed among any of the defendants to either
inflict an unconstitutinal injury or to ackeve an unlawful end{internal quotation marks
omitted)). “[C]laims of conspiracy that are vague and provide no basis in fact must be
dismissed.”Van Dunk v. St. Lawrenc604 F. Supp. 2d 654, 663 (S.D.N.Y. 2009) (internal
guotation marks omitted}ee also Lastra v. Barnes & Noble Bookstdte. 11-CV-2173, 2012
WL 12876, at *6—7 (S.D.N.Y. Jan. 3, 2012) (dissing 88 1985(2) and (3) claims because
“[c]onclusory allegations of the defendantdegled participation in a conspiracy [we]re

inadequate to make out a claim under § 19887, 523 F. App’x 32 (2d Cir. 2013). The

6 Section 1985(1) addresses awt taken to interfere witlederalofficers and thus is not
relevant to Plaintiff's claims.
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Amended Complaint is bereft of any non-conchysailegations that suggest Defendants had any
meeting of the minds or came to a mutual agrent to deprive Plaintiff of her rightsCft Am.
Compl. 1 110 (“Defendant[s] . . . conspired tpee Plaintiff of consitutionally protected
[rlights under [c]olor of [lJaw through the itmation and implementation of a fraudulent
foreclosure proceeding . . . .ig. 160 (“At all times relevant, the Defendant Trustee and
Defendant Attorney Agents conspired to deprivarRiff of constitutiondly protected [r]ights,
privileges, and immunities.”).)

Plaintiff also invokes several federal crimirstatutes, including 18 U.S.C. § 1341 (mall
fraud) and 18 U.S.C. 88 241, 242 (what Riffiterms “obstruction of justice”). See, e.gAm.
Compl. 11 3, 139-41, 152, 159, 165.) But “[i]t is a truismthat in our federal system crimes
are always prosecuted by the Federal Gavent, not . . . by private complaintsConn. Action
Now, Inc. v. Roberts Plating Cal57 F.2d 81, 86-87 (2d Cir. 1972 ccordingly, courts have
recognized that there is no privaight of action under 88 241, 242, or 1343¢ee Robinson v.
Overseas Military Sales Cor®1 F.3d 502, 511 (2d Cir. 1994) (section 24Xfjcial Publ'ns,
Inc. v. Kable News Cp884 F.2d 664, 667 (2d Cir. 1989) (section 13M3g¢caro v. NYC
Health & Hosp. Corp.No. 07-CV-1413, 2007 WL 1101112, at *2 (E.D.N.Y. Apr. 11, 2007)

(sections 241 and 248)And although the Amended Comisiamakes a passing reference to

" The Court liberally construes Count Eight (“Refusal or Neglect to Prevent the
Deprivation of Plaintiff's Constitutionally Pretted Rights”) as a claim brought pursuant to 42
U.S.C. § 1986, which establishes liability fanse who “hav[e] knowledge that any of the
wrongs conspired to be done, and mentiond@]id985 . . . , are about to be committed, and
having power to prevent or aid in preventing tbenmission of the same, glects or refuses to
do so.” However, because “a § 1986 clainstrhe predicated upon a valid 8 1985 claim,”
Thomas v. Roaghi65 F.3d 137, 147 (2d Cir. 1999), anglselaim by Plaintiff is plainly
meritless.

8 Plaintiff makes a single refence to 18 U.S.C. § 1511 inrhetatement ojurisdiction,
(seeAm. Compl. 1 3), but, as with the aforemented criminal statutes, § 1511 does not provide
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other federal statutes, suchzsU.S.C. § 1337 and 18 U.S.C. 88 1961-19%63¢Am. Compl.
11 1, 3), “[m]erely invoking the existence of sofaderal statute, without presenting facts or
alleging a claim related to thatatute, does not establisldéeal question jurisdiction.Chan Ah
Wah v. HSBS Bank PL.Glo. 13-CV-4789, 2014 WL 2453304, at *2 (S.D.N.Y. June 2, 2014);
see also Andrews v. Citimortgage, Indo. 14-CV-1534, 2015 WL 1509511, at *3 (E.D.N.Y.
Mar. 31, 2015) (federal questiqurisdiction does not exist whetlee complaint “mentions that
th[e] [c]ourt has subject mattgrrisdiction pursuant to 28 U.S.C. § 1337(a), but . . . does not
refer to this statute again, nor. contain any specific alleyans or facts as to how [the]
[d]efendant violated this statute” (citation omitted])).

It bears noting that in adjudicating Plafif's Motion for a Preliminary Injunction, the
Court very clearly conveyed to Plaintiff that leerginal Complaint, as drafted, very likely left

this Court without subject matter jurisdmti, and that she responded by filing an Amended

for a private cause of actiosge, e.g.Moreno v. Curry No. 06-CV-238, 2006 WL 3207984, at
*2 (N.D. Tex. Nov. 7, 2006 ff'd, 2007 WL 4467580 (5th Cir.€x. 20, 2007). Regardless,
Plaintiff has offered no allegains that Defendants obstructedtstor local law enforcement
“with the intent to facilitée an illegal gambling business.” 18 U.S.C. § 1511.

® The Court acknowledges thtae Racketeering Influenceshd Corrupt Organizations
Act, 18 U.S.C. 88 196&t seq. (“RICQO”), cited by Plaintiff, does “provide[] a private cause of
action for ‘any person injured ims business or property by reaswra violation of [8] 1962 of
this chapter,'Sky Med. Supply, Inc. v. SCS Support Claims Servs.1IhE. Supp. 3d 207, 220
(E.D.N.Y. 2014) (alteration omitted) (quoting 18 U.S.C. 8 1964(c)). Although the only reference
to RICO in the entire Amended Complaininghe jurisdictionsection, the Court has
nevertheless considered whethaiRtff's allegations can be ldrally construed to assert a
RICO claim that would creatuibject matter jurisdiction ardetermined that it cannoSee
Weaver v. Jamedlo. 10-CV-6609, 2011 WL 4472062, at (2.D.N.Y. Sept. 27, 2011) (finding
that “[the] plaintiff's attempt$o characterize his claim as &itRICO claim are so patently
without merit as to warrant . . . dismissal fack of subject mattgurisdiction” where the
plaintiff “fails to identify: (1) a RICO enterse in which [the] defendasmtave participated; (2)
specific acts by the defendants ditnsing a pattern of racketeag activity; and (3) injury to
[the] plaintiff's business or pperty by reason of any violatiarf § 1962 (internal quotation
marks omitted)).
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Complaint with patently meritless clairasising under various federal statut&ee Erum v. Cty.
of Kauai No. 08-CV-113, 2008 WL 763231, at *3—4 (Baw. Mar. 20, 2008) (after having
already found a lack of subject matter jurisidic over the original complaint, and after
considering “the history of th[e] case, the cotgenf the filings . . . , and [the plaintiff's]
statements made at the hearing on th[e] mafieding a lack of subjeanatter jurisdiction over
the plaintiff's amended complaint, “[tlhe thrust” which was “identical to that of the original
[clomplaint, but . . . [which] &ded [federal] claims,” becauseethlaintiff “seeks to manufacture
subject matter jurisdiction in th[e] action”). dttiff has since added federal claims that are
patently not colorable. Accordingly, althouBhaintiff's Amended Complaint—in response to
the Court’s subject matter juristion concerns—has been lightly dressed with various federal
statutes and purported fedeclaims, those plainly meritlessaghs cannot serve as the basis for
federal question jurisdictionSee Bromfield2016 WL 632443, at *5, *6 n.5 (dismissing
complaint raising nearly identical claims, mgfithat the “allegations do not come close to
stating a colorable federal claim” and concludihgt no federal jurisdiction existed because the
plaintiff's “attempt to invoke federal questi jurisdiction by namindederal statutes is
insubstantial, frivolousand devoid of merit”)see also Ross v. O’'Donndlo. 13-CV-1250,

2014 WL 3735667, at *4 (N.D.N.Y. July 29, 2014inffing that “patently . . merit[less]”

8§ 1983, 1985, anBivensclaims could not supportderal question jurisdictionBradley v.
Lawlor, No. 11-CV-47, 2012 WL 3940136, at *1 (Dofh. Sept. 10, 2012) (holding that “[e]Jven
if construed in the most liberal manner, the ctaimp still fails to set forth a viable claim under
42 U.S.C. § 1983 or § 1985, and therefore, casmpport th[e] [c]ourt’s exercise of federal
guestion jurisdiction”)cf. Gonzalez2014 WL 2475893, at *7 (holdirthat, despite references

to “various federal statutes,” the plaintiffs’'raplaint failed to “set[] forth any comprehensible
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federal claim” and that the court theves lacked subject matter jurisdictioff) As such, because
Plaintiff cannot establish divetg jurisdiction, the ©@urt lacks subject matter jurisdiction over
Plaintiff's Action and itmust be dismissed.

However, to the extent that the deficienalescribed above are “more aptly viewed as a
guestion of whether . . . [P]laiff[] ha[s] failed to state &laim upon which relief may be
granted,’Rene v. Citibank, N.A32 F. Supp. 2d 539, 543 (E.D.N.Y. 1999) (finding that the
argument that the plaintiffs’ § 1983 claims fagldause the defendants are not state actors was
“more appropriately raised in a Rule 12(b)(6) motion to dismiss for failure to state a claim” as
opposed to a motion to dismiss for lack of subjeatter jurisdiction), ta Court finds that the

federal claims are subject to dismissal for failrstate a claim for the reasons stated abbve.

10The complaint in th@romfieldcase is in many material respects identical to the
Amended Complaint. In fact, the inapposite references to Connecticut law and courts in
Plaintiff's opposition—such as where Plaintifasts that “[e]ven th8tate of Connecticut
Appellate Court upheld a trial jajirt's specific finding that the Jarty seeking to foreclose on a
[m]ortgage must be the Holder of both thddngage and accompanying [n]ote,” and that
“[w]hether said bifurcation is permitted undeor@ecticut law is not an affirmative defense to
Plaintiff's lawful claims,” (Pl.’s Mot. inOpp’n to Mot. To Disniss (“Pl.’s Opp’n”) at
unnumbered 5 (Dkt. No. 59))—appear to hheen pulled verbatirirom the plaintiff's
opposition brief in th&romfieldcase. $eePl.’s Mot. in Opp’n to Mot. To Dismiss Bromfield
Opp’n”) 15 (Dkt. No. 11, 15-CV-1103 Dkt. (D. Conn.)).)

1 Cognizant of its responsibility to liberalypnstrue Plaintiff's filings, the Court notes
that Plaintiff’'s opposition @b includes a single rafnce to the FDCPA.SgePl.’s Opp’n at
unnumbered 15.) Plaintiff cites 15 U.S.C. 8 g8 which makes it unlawful to “tak[e] or
threaten(] to take any nonjudicial action to effdispossession or disa&phent of property if,”
among other things, “there is no present righgdssession of the property claimed as collateral
through an enforceable security interest,” angbagntly argues that the Baum Defendants and
the Margolin Defendants violated that subsection through their use of the United States Postal
Service “to effectively initiate dispossession ddiRtiff['s] property interest with a foreclosure
Summons and Complaint under Color of State Lawrelthere was no viable security interest,”
(Pl’s Opp’n at unnumbered 15). To the extemimiff challenges the filing of the Foreclosure
Action as a violation of the FDCPA, any sugthim would be time-barred. An action under the
FDCPA must be brought “within enyear from the date on which the violation occurs.” 15
U.S.C. § 1692k(d)see also Craig v. Saxon Mortg. Servs.,,IhNn. 13-CV-4526, 2015 WL
171234, at *8 (E.D.N.Y. Jan. 13, 2015) (same)e Treclosure Summons and Complaint” of
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Having so found, the Court declines to exereigpplemental jurisdiction over Plaintiff's
remaining state law claimssee28 U.S.C. § 1367(c)(3) (permitting a district court to decline to
exercise supplemental jurisdiction over a cldithhas dismissed all claims over which it has
original jurisdiction);see alsd<olari v. N.Y.-Presbyterian Hosp455 F.3d 118, 122 (2d Cir.
2006) (noting that the decision ether to exercise supplemerjtaisdiction lies within the
discretion of the district courtfato v. GansbergNo. 15-CV-5323, 2016 WL 659734, at *3
(E.D.N.Y. Feb. 17, 2016) (declinirig exercise supplemental jsdiction over state law claims
after § 1983 claims were dismissed for failuraltege action taken underloo of state law, and
88 241 and 242 claims were dismisssdot providing a private actiomjliddleton v. United
StatesNo. 10-CV-6057, 2012 WL 394559, at *1 (E.D.NFeb. 7, 2012) (declining to exercise
supplemental jurisdiction over state claims, because no federal claims survived a motion to
dismiss);Williams v. Berkshire Fin. Grp., Inc491 F. Supp. 2d 320, 329 (E.D.N.Y. June 11,
2007) (declining supplemental jurisdiction wherefederal claims remained and case had not

advanced beyond the pleading stage).

which Plaintiff complains, (Pl.’'s Opp’n annumbered 15), was filed on October 9, 208&¢ (
Foreclosure Complaint), almosgéti years before Plaintiff filethis Action. Nor could Plaintiff
possibly be entitled to equitabtolling. Plaintiff filed an Order to Show Cause in the
Foreclosure Action on November 13, 2009, on the same standing grounds underlying her
FDCPA claim, seeRoberts Decl. Ex. L), which demonstather awareness of a possible claim
almost six years before filing this Action. dliso bears mentioningdhthe single paragraph
dedicated to her FDCPA claim—with the extiep of the names of Defendants—matches
almost verbatim a paragraph in Bemfieldplaintiff's opposition brief ¢omparePl.’s Opp’n at
unnumbered 15yith BromfieldOpp’n 9), further demonstratirRjaintiff's questionable efforts

to invoke federal jurisdiction.

12The Court need not, and does not, heBefendants’ arguments regarding R@oker-
Feldmandoctrine, res judicata, or collateral estoppel.
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I1I. Conclusion
In light of the foregoing analysis, the Court grants the Motions To Dismiss the Amended
Complaint in their entirety.'* The Clerk of Court is respectfully requested to terminate the
pending Motions, (Dkt. Nos. 50, 55), and close this case. Plaintiff may seek to refile her state
law claims in state court, if she wishes.
SO ORDERED.

DATED: September 30 ,2016
White Plains, New York

EE#NEW
TED STATES DISTRICT JUDGE

13 As this Court’s ruling is grounded on Plaintiff’s failure to plead a federal cause of
action, and Plaintiff has already been provided with a second opportunity to do so, the dismissal
is with prejudice. See Denny v. Barber, 576 F.2d 465, 471 (2d Cir. 1978) (holding that the
plaintiff was not entitled to “a third go-around”); Melvin v. Cty. of Westchester, No. 14-CV-
2995, 2016 WL 1254394, at *24 n.19 (S.D.N.Y. Mar. 29, 2016) (granting motion to dismiss with
prejudice where “[the] [p]laintiff has already had two bites at the apple, and they have proven
fruitless” (alteration and internal quotation marks omitted)).
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