Murphy v. Wappingers Central School District et al Doc. 117

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

MICHAEL MURPHY,
Plaintiff,
OPINION AND ORDER

V.

15CV 7460(VB)
WAPPINGERS CENTRAL SCHOOL

DISTRICT, CATHERINE DEFAZIO, as
Head Custodian of Van Wyck Junior High
School and Individually, THOMAS GIORNC
as Head Custodian of Van Wyck Junior Hig
School and Individually, JOANNE SEREDA
as Director of Human Resources/Title IX
Coordinator and Individually, and RONALD
BROAS as Director of Facilities and
Operations and Individually, for aider and
abetter liability,

Defendang.

Briccetti, J.:

Plaintiff Michael Murphybrings this employment discriminatieaseagainst defendants
Wappingers Central School Distrighe “District”), Thomas Giorno, Joanne Sereda, and Ronald
Broas (collectively, the “Distrialefendants”), and Catherine DeFaalbeging theiolated his
rights undeiTitle VII of the Civil Rights Act of 1964 Title VII") , the New YorkStateHuman
Rights Law(“NYSHRL"), and 42 U.S.C. § 1983.

Now pending before the Court are two motions for summatyment filed separately by
DeFazio and the District defendants. (Docs. ##82, 85).

Forthe following reasons, thRistrict defendants’ motion is GRANTED IN PART and
DENIED IN PART.

DeFazios motion is GRANTED.

The Court has sibct matterjurisdictionunder28 U.S.C 88 1331 and 1367.
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BACKGROUND
Drawing all permissible inferences in plaintiff's favor, the following is a surgrofthe
relevant facts based on the parties’ briefs, statenoéfdst (“SOF”), and affirmations (“Aff.”)
with supporting exhibits.

l. Plaintiff's and DeFazio's Jobs

Plaintiff began working for the District in October 2006, as a custodian at FislakilsP
Elementary Schoolln April or May 2011 plaintiff transferred to Van Wyck Junior High School
(“Van Wyck”), wherehe was a third shift custodian.

At thattime, defendant Dedzio was Van Wyck’s head custodian. As head custodian,
DeFazids only supervisory responsibility was to “overgesustodians at . . . her building.”
(District Defs Ex. BB). Each of Van Wyck’s custodians had a designated area which they were
responsible for maintaining. As head custodian, DeFazio was responsible for her own
designated area, and assigned the other custodiansageksormwithin their designated areas.

If Van Wyck’s custodians failed to perform their duties, DeFazio repdntd to the “custodial
supervsor.” (Echevarria Aff. Ex. [at 145). DeFazio did not set the schedule for Van Wyck’s
custodians, or make hiring or firing decisions.

Plaintiff contenddDeFaziocontrolledovertimehours offered to Van Wyck’s custodians,
but Van Wyck had a sysm for assigning overtime. A head custodian could not “assign
overtime work absent approval from a supervisdhatDistrict’'s Facilities Department.” (Broas
Aff. § 20). Approved wertime first was offered to the most senior member of the custodial staff
If that person declined the hours, it was offered to the other custodianstating basisor

“wheel.” (Lefland Aff. Ex. 2 at 43). However, according to plaintiff, DeFazio could manipulate



the wheel by waiting until the last minute to offer overttmevhomever was next on the
rotation.

. DeFazio’s Alleged OffensivEonduct

In June 2011DeFRazio grabbed plaintiff's buttocks in the custodsatmom. Plaintiff
responded, “what the hell,” and did not speak to DeFazio faethainderf the day. (Lefland
Aff. Ex. 1 at 36).

According to plaintiff, from that time until August 2012, DeFazio touched, pinared,
grabbed plaintiff repeatedly, aften asthree timegperweek, although &w instancesn
particular stand out.

First, in approximately July 2011, plaintiff was changing into his muytcle gear after
his shiftwhenDeFazio approached him from behind, grabbed his hips, and thrust her pelvis into
him. Plaintiff toldDeFazio to “get the fuck off” of him. (Lefland Aff. Ex. 1 at 46).

Next, in August 2011, while the custodial staff was being photographed for the Van
Wyck yearbook, DeFazio grabbed the buttocks of another custodian, Sam Feiler.

Finally, in August 2012, glintiff, DeFazio, and another custodian, Juan Uribe, drove to
plaintiff's wife’s retail store on a lunch break. Defo told plaintiff's wife her store was
difficult to see from theoad, and suggested shat®on plaintiff outside “to dance on a pole.”
(Lefland Aff. Ex. 1at 55. DeFaziothen pokeckitherplaintiff's buttocksor side Plaintiff
called DeFazi@n “assholg andforcefully told hemot to touch him again.Id. at 56.

In additionto touching plaintiff DeFazio regularly discussed sard her sexual
preferences, and remarked on the appearancetodcuss and District staff. DeEio also kept

a card depicting a man in his underwear pinned to the wall in the cussadiam.



After the August 2012 incidenat plaintiff's wife’s store DeFaziodid not touctplaintiff
again or make sexually offensive comments in his presence. HowevAprd 8, 2013,
DeFazio stood behind plaintiff during a meeting in the cdistds room,lifted her shirtput her
hands on her head, and performesiggestivéwiggle-dance.” [Lefland Aff. Ex. 1lat57-58).

1. The District'sSexual Harassment Policy

When plaintiff was hiredby the Districtin September 2006, he acknowledged receipt of
the District’'s sexual harassment policy. Among other things, the policy stateses#estial
that all victims of sexual harassment and persons with knowledge of sexuahieraseport the
harassment imediately.” (District Defs. EXE at 1). The policy includes a procedure for
reporting sexual harassment, and a complaint form. The policy indgsateal harassment
complaints “should be filed ith the Principal or the TitléX coordinator.” (d. at 3.

Plaintiff attended the District’'sexual harassment trainihgice. The first timene
attended training wasitherJanuary 2010 or January 201Rlaintiff testified he was advised
during the trainindo report sexual harassment to “dygpropriate person.” (Lefland Aff. Ex. 1
at 15-16).

V. The District’sInvestigation oDeFazio’s Conduct

Plaintiff reported De&zio’soffensive conduct to the District on February 21, 2013.
Plaintiff did not “feellike telling anybody” about DeFazio’s conduct at the time it occurred,
because it was “embarrassing.” (Lefland Aff. Ex. 2 at 79).

Plaintiff and the other third shift custodians had a meeting with defendant Bmas, th
District’s director of facilities and operatignen February 21, 2013The meeting was not

initiated for the purpose of discussing DeFazio’s discriminatory conduct ldoatiff raised the



issue In responsgSam Feiler complained about Dezio’s sexrelated commentgr and the
instance in which DeFazio grabbed his buttocks.

Broas reported the custodians’ complaints to defendant Sereda, the Digimgciter of
human resources. Sereda initiated an investigation, which indhtgedewing plaintiff,
plaintiff's wife, Van WycKs custodians, two former Van Wyck custodians, and th girade
teacher.Sereda determined there werasenable grounds to conclude DeFazio’s behavior
constitutedsexual harassmeit violation of the District’s policieand the law

Seredaecommended a cow®f disciplinary action fobeFazio, including transfer to
Myers Corners ElementarycBool, a five-day suspension, and sexual harassment training.
DeFazio refused to complyAs a resul in May 2013 DeFaziowas demoted from head
custodian to custodian, and transferred from Van Wyck.

While Sereda was conducting her investigatidaingiff reported DeBzio’s April 8,
2013, ‘wiggle-danc€’ In response, plaintiff's schedule was adjusted to asoidcontact wih
DeFazio.

V. Alleged Retaliatory Conduct

According to plaintiff, aftethe August 201cidentat his wife’s storeDeFazio’s
behavior toward him changed in several ways.

First, Defazio wasunfairly critical ofhiswork. DeFazio filed written complaints with
District executives regarding plaintiff and the other third shift custodianknuary 12, January
24, March 20, and April 1, 2013.

Second, De&zioassigned him more strenuous and less desirable tasks than other

custodians were assigned.



Third, DeFazio reduced the overtime work offered to plaintiff, and increased the overtime
offered to anther custodian, Juan Uribe. In March or April 2013, plaintiff removed his name
from the overtime availability list because overtime was “getting glayeund so much.”
(Lefland Aff. Ex. 1 at 77).

Finally, in April or May 2013,DeFazio reported to the state police that the third shift
custodians had vandalized her cBleFazio’'svandalismcomplaint was found unsubstantiated.

Plaintiff assertsleferdants Giorno and Seredagaged in retaliatory conduct as well.

Giornoreplaced De&zio as Van Wyck’s head custodian in July 2013. According to
plaintiff, Giorno told another custodian he came to Van Wyclcléan upand get rid of the
virus,” which plaintiff took to mean get rid of plaintiff. (Lefland Aff. Ex. 1 at LOPIlaintiff
alleges Giorno assigned plaintiff undesirable tasks, was unfairly tafigaintiff's work, and
was generally rude and abrasiv&ccording to plaintiff, after a disagreement in a custodians’
meetng, Giorno chased plaintiffsaying something about kicking [his] asgLefland Aff. Ex.

1 at 90).

In September 2013, plaintiff was promoted to the position of head custodianrat Mye
Corners Elementary School. Prior to his promotion, plaintiff was required to apolngiz
writing to a bus driver to whom heade arexplicit remark, and to attend anger management
classes. According to plaintiff, Sereda required him to acknowledge his betiadiarite the
apology so she “couldome baclafter” himat any time. l(efland Aff. Ex. 2 at 106). Plaintiff
alsotestified thaif he complains about his colleagues, human resoartdSereda are slow to

respond, but they respond very quickly if anyone complains aboutiflai



VI. Procedural Background

On June 17, 2013, plaintiff filed a charge of discrimination with the Equal Employment
Opportunity Commission (‘EEOC”). The charge included allegations subshgstrallar to
thosecurrently before the Court.

On June 26, 2015, plaintiff received a tigh sue letter from the EEOC, and o
September 21, 2015, plaintiff commenced this action.

DISCUSSION

Legal Standard

The Court must grant a motion for summary judgment if the pleadings, discovery
materials before the Court, and any affidavits show there is no genuie@stuany material
fact and it is clear the moving party is entitled to judgment as a matter.oHedv R. Civ. P.

56(c); Celotex Corp. v. Catrett, 477 U.S. 317, 322 (1986).

A fact is material when it “might affect the outcome of the suit under the gogerni
law. . . . Factual disputes that are irrelevant or unnecessary” are not materfalsandrnot

preclude summary judgmenfnderson v. Liberty Lobby, Inc477 U.S. 242, 248 (1986).

A dispute about a material fact is genuine if there is sufficient evidencenipon a

reasonable jury could return a verdict for the non-moving p&eeAndeason v. Liberty Lobby,

Inc., 477 U.S. at 248. The Court “is not to resolve disputed issues of fact but to assess whether

there are any factual issues to be tried/ilson v. Nw. Mut. Ins. Co., 625 F.3d 54, 60 (2d Cir.

2010) (citation omitted). It is th@oving party’s burden to establish the absence of any genuine

issue of material factZalaski v. City of Bridgeport Police Dep’t, 613 F.3d 336, 340 (2d Cir.

2010).



If the non-moving party has failed to make a sufficient showing on an essesrtiains|
of his case on which he has the burden of proof, then summary judgment is apprQuiiatex

Corp. v. Catrett, 477 U.S. at 323. If the non-moving party submits “merely colorable” evidence

summary judgment may be granteihderson v. Liberty Lobby, Inc477 U.S. at 249-50. The

non-moving party “must do more than simply show that there is some metaphysicalsitmubt a
the material facts, and may not rely on conclusory allegations or unsubstantiatddtspet

Brown v. Eli Lilly & Co., 654 F.3d 347, 358 (2d Cir. 2011) (internal citatomtted). The mere

existence of a scintilla of evidence in support of the mawving party’s position is likewise
insufficient; there must be evidence on which the jury could reasonably find for hwsoba.

Cty. of Westchester373 F.3d 265, 272 (2d Cir. 2004).

On summary judgment, the Court construes the facts, resolves all ambiguitiegwasd dr

all permissible factual inferences in favor of the mooving party. Dallas Aerospace, Inc.

v. CIS Air Corp, 352 F.3d 775, 780 (2d Cir. 2003). If there is any evidence from which a

reasonable inference could be drawn in favor of the non-moving party on the issue on which

summary judgment is sought, summary judgment is imprdpeeSec. Ins. Co. of Hartford

v. Old Dominion Freight Line, Inc., 391 F.3d 77, 83 (2d Cir. 2004).

In deciding a motion for summary judgment, the Court need only consider evidence tha

would be admissible at triaNora Bevs., Inc. v. Perrier Grp. of Am., Iné64 F.3d 736, 746 (2d

Cir. 19%8).



[, Claims Against the District

A. Hostile Work Environment

Plaintiff asserts hostile work environment claims against the District pursuant t¥[Title
and the NYSHRLX

The District argue®eFazio’s actions (i) do not amount to a hostile work environment,
and (ii)in any eventcannot be imputed to the District

The Court disagrees with the first argument, but agrees with the second.

1. Evidence of Hostile Work Environment

First, a reasonable jury could fileFazids conduct toward plaintiff amounted to a
hostile work environment.

To establish a hostile work environment claim under Titleoviihe NYSHRL, “a
plaintiff must produce enough evidence to show that the workplace is permeated with
discriminatory intmidation, ridicule, and insulthat is sufficiently severe or pervasive to alter
the conditions of the victim’s employment and create an abusive working environrRargra

V. Rochester Genesee Req’l Transp. Auth., 743 F.3d 11, 20 (2d Cir. 2014) (internal quotation

omitted)? The standard has objective and subjective elemeahisconduct complained of must
be severe or pervasive enough that a reasonable person would find it hostile or abudiee, and t

victim must subjectively perceive the work @mawvwment to be abusive.” Raspardo v. Carlone,

770 F.3d 97, 114 (2d Cir. 2014). “Whether a reasonable person would find a given work

! Haintiff also asserts a claim pursuandf®U.S.C. 81983. Section 1983 claims may not
“be brought to vindicate rights conferred only by a statute that contains itdromtue for
private enforcement, such agle VII.” Patterson v. Cty. of Oneida, N.Y., 375 F.3d 206, 225
(2d Cir. 2004) Because lpintiff's Section 1983 laim does not seek to virghte any rights

other than those conferred by Title VII, t8ection 1983 claim is dismissed.

2 “Hostile work environmentlaimsunder Title VII and the NYSHRL argoverned by the
same standard.Tolbert v. Smith 790 F.3d 427, 439 (2d Cir. 2015)

9



environment to be hostile depends ontttality of the circumstancef;]onsiderations include:
(1) the frequency of the conduct, (2) the severity of the conduct, (3) whether the conduct is
physically threatening or humiliating, or a mere offensive utterance 4amehéther the conduct

unreasonably interferes withe employee’s work performanceMormol v. Costco Wholesa

Corp., 364 F.3d 54, 58 (2d Cir. 200#)térnal quotation omitted).

Here, plaintiff testified that betvea June 2011 and August 2012 Rei6touched,
pinched, or grabbed himultiple timesper week and regularly discussed sex and her sexual
preferencesln addition, on April 8, 2013, DeFazio stood behind plaintiff, lifted her shirt, put
her hands on her heahd performed a lewd “wiggldance.” Plaintiff thusdescribes multiple,
specific instanes in which DeFazio’s conduct made hiextremely embarrassed and very, very
annoyed.” (Lefland Aff. Ex. 1 at 46—47).here is no questionraasonable jury could conclude
DeFazio’sbehavior toward plaintiff wasevere, pervasivand physically humiliang, and
created an abusive wong environment for plaintiff.

The Districtnevertheless argudisese facts failo establisha hostile work environment
because eventscurringprior to August 21, 2013retime-barred

TheCourt is not persuaded.

Under Title VII, a plaintiff generallgan bring charges based on an employment practice
that occurred within 300 days of the filing of an EEOC chardfeU.S.C. § 20008&{e)(1).

Plaintiff filed his EEOC charge odune 17, 2013(District Defs.Ex. A at 2). Thus, the 30@ay
period covered bplaintiff's EEOC charge extends backAagust 21, 2012.
However, lostilework environmentlaimsinvolve repeated, separate acts

that“collectively constitute one ‘unlawful employment practice.” N&'R. Passengétorp. v.

Morgan, 536J.S.101, 115, 117 (200Zyuoting42 U.S.C. § 2000é{e)(1). As such, e

10



Supreme Court has held tifabnsideration of the entire scope of a hostile work environment
claim, including behavior alleged outside theustary time period, is permissible for the
purposes of assessing liability, so long as an act contributing to that hosgtittnenent takes
place within the statutory time periodld. at 105

Here, DeRazio’s April 8, 2013 Jewd “wiggle-dancé occurred within the statutory time
period. A reasmable jury could findDeFazio’s “wiggle-dancé contributed to the abusive
environment, and thus is part of the same hostile work environment claim azi®sEarlier
conduct.

2. District Liability Pursuant to Title VII

However the Court concludes a reasonghhy could not impute liability for De&zio’s
conduct to the Distrigbursuant to Title VII
“The Supreme Court has ruled that employers are not automatically lialsiexical

harassment perpetrated by their employe@gtrosino v. Bell At|.385 F.3d 210, 225 (2d Cir.

2004) (citing Burlington Indus., Inc. v. Ellerth, 524 U.S. 742 (1998); Faragher v. City of Boca

Raton 524 U.S. 775 (1998)). Instead, “[u]lnder Title VII, an employer’s liability for such

harassment may depend on the status of the haraS&erce v. Ball State Uniy570 U.S. 421,

424 (2013).
“If the harassing employee is the victints-worker, the empbyer is liable only if it was

negligent in controlling working conditions¥ance v. Ball State Uniy570 U.S. at 421

(emphasis added). “In cases in which the harassesigarvisor,” however, different rules
apply.” Id. (Emphasis added). Specifiga“[i]f the supervisor's harassment culminates in a
tangible employment action, the employer is strictly liablel.” However, “if no tangible

employment action is taken, the employer may escape liability by establishargafésmative

11



defense, that (1) the employer exercised reasonable care to prevent and corregetsamgha
behavior and (2) that the plaintiff unreasonably failed to take advantage of thetimeoe

corrective opportunities that the employer provideld.” (citing Faragher vCity of Boca

Raton 524 U.S. at 807; Burlington Indus., Inc. v. Ellerth, 524 U.S. at f@ginafter the

“FaraghefiEllerth affirmative defense”)

i Supervisor Under Title VII

An employee is considered a “supervisor” “when the employer has empowered that
employee to take tangible employment actions against the viaine effect a ‘significant
change in employment status, such as hiring, firing, failing to promote,gerassit with

significantly different responsibilities, or a decision causing a significaange in benefits.

Vance v. Ball State Uniy570 U.S. at 431 (quotirgurlington Indus., Inc. v. Ellertf624 U.S. at

761). In other words, a supervisor is anvidbal “empowered by the company as a distinct

class of agent to make economic decisions affecting other employees uraterdrisontrol.

Id. at 440 (quoting Burlington Indus., Inc. v. Ellerth, 524 U.S. at 762) (emphasis omitted).

“[T]he question of supervisor status, when contested, can very often be resolved &s afmatt
law before trial.” Id. at 443.

Plaintiff concedes Dedzio did not have the power to hire or fire him. Further, there is no
evidence to suggest DaFo could demote plaintifir determine whether fgromote him, or
give him a raise Although plaintiff’'s argument ibardly a model of clarityhe seems to contend
DeFazio was his supervisor because she assigned him tasks within his designatieaames
area, could recommend discipline, and could manipulate the overtime system sod¢haivesl r
fewer overtimehours.

Plaintiff's argument is unavailing.

12



Theability to distribute daily taskand recommend discipline are not tangible

employment actions within the meaning of TMB. See e.g, Travis v. City of Chicago, 2014

WL 4909060, at *12 (S.D.N.Y. Sept. 30, 2014).
Althoughthe ability to control overtime is a closer cé#liere is no evidence DaEio was
“empowered by” the District to manipulaiee system for assigning overtime hours. Vance v.

Ball State Univ, 570 U.S. at 440. Moreover, plaintiff has not presented evidence suggesting the

allegedmanipulation amounted to a tangible employment actlm example plaintiff presents
no evidence regardingow many overtme opportunitieeFazioprevented him from taking, or
how the loss of overtime effected his inconiestead, the evidence indicates plaintiff earned
moreincome during the school year in which he confronted DeFazio, and complained to Broas,
thanhe did in the prior schogkar, despite havingemovedhimself from the overtime
availability list mid-year.

In short, no reasonabjery could findDeFaziowas plaintiff's supervisor for Title VII
purposes.

Accordingly, to prevail on higitle VII claim, plaintiff must prove the Districtas

negligent in controlling working conditionsSeeVance v. Ball State Uniy570 U.S. at 421.

ii. The District’'s Negligence

There is no evidence to suggest the Distias negligent in controllingrorking

conditions.

s Thus,the Districts reliance on the FaraghEtlerth affirmative defense imistaken See
Burlington Indus., Inc. v. Ellerth, 524 U.&. 765 (the defense protects an employer from
“vicarious liability to a victimized employee for an actionable hostile environmeatect by a
supervisowith immediate (or successively higher) authority over the employeeiphasis
added).

13



A plaintiff may show an employer is negligent in controlling working conditiongdy
example, failing to “monitor the workplace . . . respond to complaints . . . [or] provide a system
for registering complaints,” or “effectively disarag[ing] complaints from being filed.Vance

v. Ball State Univ.570 U.S at 449.

First, there is no evidence to suggest the District failed to respond to complaints of
harassment. To the contrary, it is undisputedpteaatiff did not complain abat DeFazio’s
absuive conduct for more than a year and adfedfthe conduct began. It is also undisputed
that within weeks of plaintiff’'s complainthe District undertook an investigation. Following the
investigation, the Distriassued a report faing plaintiff’'s complaint shstantiated, and
disciplined DeRzio.

Secondthere is no evidence to suggest the District failed to provide a system for
registering complaints. Rathdrjs undisputedhe District maintaied a sexual harassment
policy which included a detailed complaint procedure, a complaint form, examples of
unacceptable conduct, a noetaliation section, and an explanation of the District’'s policy
toward confidentiality. The evidenedsosuggests it was the District’s practice to wisite the
policy to new employeedndeed, when plaintiff was hired in 2006, he signed a form
acknowledgingeceiptof the policy. Although plaintiff now contends he is not certain he
actually received the polichetestified toknowingthe District’s policies were available online.

Third, there is no evidende suggesthe District discouraged complaints. Instead, it is
undisputed the District held sexual harassment training progetnvkjchemployees were
requiredto register theiattendance. Plaintiff attended two such programs, and testified he was

advised during training to report sexual harassment to the appropriate person.

14



Plaintiff alleges he “thought [complaining] was fruitless because he hadeepoe
matter to his uion representative and president in or around Septeofil2€x12, and nothing had
been done.” (Compl. T 6%ee alsd’l. Resp. to DistricDefs.56.1 Stmt. § 42). However,
plaintiff testifiedhe complained to his union representative in August 2012 adduted
overtime hours, nabout DeFazio’sliscriminatory conduct (See eq., Lefland Aff. Ex. 2at
77-79).

Based on the foregoing, the Court concludes no reasgoapleouldfind the District
was negligent in controlling working conditions.

Accordingly, summary judgment is grantedh respecto plaintiff's Title VII hostile
work environnent claim against the District.

3. District Liability Pursuant to the NYSHRL

Under the NYSHR, an employer is only liable fafiscriminatoryconduct that it

encouraged, condoned, or expressly or impliedly appro8edHuman Rightsex rel. Greene v.

St. Elizabetts Hosp., 66 N.Y.2d 684, 687 (1985)

Plaintiff relies on the complaints @fvo former Van Wyck custodians, Donald Maul and
Mary Lasorsaas evidence that the District condori@eFazio’s conduct. However, Maul and
Lasorsa complained that D&Fo was rude, unprofessional, and unfairly critical, notghatwas
discriminatory. (SeeMaul Aff. 11 78; Lasorsa Aff. 1-63). Becauselaintiff has submitted no
evidence to suggest the District encouraged, condoned, or approvedaaidxeéiscriminatory
condud, it is not liable under the NYSHRL.

Accordingly,summary judgment is greadwith respecto plaintiff's NYSHRL hostile

work environment clainagainst the District

15



B. Retalation

Plaintiff asserts retaliatiodlaims against the District pursuant to Title VII and the
NYSHRL.

The District argues plaintiff's retaliation claim is without merit, becaussahaot, as a
matter of lawestablish a materially adverse actmmcausation.

The Court disagrees.

Title VII's anti-retaliation provision “forbids employer actions that ‘discriminate against’
an employee (or job applicant)daise he has ‘opposed’ a practice that Title VII forbids.”

Burlington N. & Santa Fe Ry. Co. v. White, 548 U.S. 53, 59 (2006) (quoting 42 U.S.C. 8§ 2000e-

3(a)). To establish a prima facie case of retaliatimler Title VII or the NYSHRL, dn
employee musshow that (1) [hejvas engaged in protected activity; (2) the employer was aware
of that activity; (3) the employee suffered a materially adverse actiondatite(e was a causal

connection between the protected activity and that adverse actiore’v. City of Syracuse,

670 F.3d 127, 157 (2d Cir. 2012).

The Districtfirst argues the instances of retaliatory conduct plaintiff relies on to support
his claim are insufficiently adverse. Howeven, the purpose of retaliation claims, the
materially advege action element “is not limited to discriminatory actions that affect the terms

and conditions of employment.” Burlington Northern & Santa Fe Ry. Co. v. White, 548 U.S. 53,

64 (2006). Instead, it is understood to “appl[y] broadly to ‘employer actions that would have

been materially adverse to a reasonable employee or job appliddmdks v. Baines, 593 F.3d

159, 165 (2d Cir. 2010) (quoting Burlington Northern & Santa Fe Ry. Co. v. White, 548 U.S. at

57). “Actions are ‘materially adverse’ if they dharmful to the point that they could well

dissuade a reasonable worker from making or supporting a charge of discamihat.

16



(quoting Burlington Northern & Santa Fe Ry. Co. v. White, 548 U.S. atl&/@ddition,

“alleged acts of retaliation nesalbe considered both separately and in the aggregate, as even
minor acts of retaliation can be sufficiently substantial in gross as toibeadate.” Id. (internal
guotation omitted).

Plaintiff testified thatafterthe August 2012ncident at his wife’s stordie was offered
fewer overtime hours, lesser quality job assignments, and more strenuousgomasss.
Plaintiff also testifiedeFaziounfairly scrutinized his work, made unwarranted complaints
about the quality of his work, and filed a complaint withNeav York state police alleging
plaintiff vandalized her carAlthough it is a close calsupported byittle evidenceaside from
plaintiff's testimony,a reasonablgiry could concludéeFazio’'sactions, in the aggregate,
would dissuade a worker from making a charge of discrimination; in other woatisheéy were
materially adverse.

TheDistrict nextcontends plaintiff, as a matter of law, canestablsh causation
because many of DeFazio’s adverse actpedatedlaintiff’'s February21, 2013complaint to
Broas This argument is unavailingecause itgnoresplaintiff’'s August2012 confrontation
with DeFazio. “Close temporal proximity is enough to establish causation at the prima facie

stage.” Vogelv. CA, Inc., 662 F. App’x 72, 77 (2d Cir. 2016). Thulsimptiff’s testimony that

DeFazio began treatingrhidifferently shortly afteAugust 2014s sufficient to establish
causation
Accordingly,summary judgment is deni&dth respecto plaintiff’s Title VIl and

NYSHRL retaliation claims against the District.

17



V. Claims Against the Individual Defendants

Plaintiff asserts sexual harassmemetaliation and aiding and abettirgjaims against
defendant®8roas, DeBzio, Giorno, an&Gereda pursuant to the NYSHRL.
The NYSHRL allows for individual liabilityf the defendant (i) haan “ownership

interest” in the employer dhe authority to “hire or fire” employeespmka v. Seiler Corp., 66

F.3d at 1317, abrogated on other groumgBurlington Indus., Incv. Ellerth, 524 U.S. 742; or

(ii) aided or abettedonduct giving rise to a claim of discriminatioN.Y. Exec. Law § 296(6).

The Court addressgdaintiff's claims againseach defendant in turn.

A. Broas

With regard to Broaghere is some evidence he had the ability to hire or fire employees.
However, there is no evidence to suggestiled or abetted D@Eio’s conduct, or engaged in
conduct that would constitute sexual harassmerdtatiation Therefore, summary judgmenst
warranted aso Broas.

B. DeFazio

With regard to De&zio, there is no evidence to suggest she had an ownership interest in
the District, or the ability to hire or fire employeds.addition an individual cannot aid and

abet her own violation of the NY8RL. SeeHardwick v. Auriemma, 116 A.D.3d 465, 468 (1st

Dep’t 2014) (‘Since it is alleged that [defendant@lvn actions give rise to the discrimination
claim, he cannot also be held liable for aiding and abettingligrefore, summary judgmeist

warranted as DeFazio.

4 Plaintiff does not assert claims against the individual defendants pursuatte MIITi
nor could he.SeeTomka v. Seiler Corp., 66 F.3d 1295, 1313 (2d Cir. 1995) (“individual
defendants with supervisory control over a plaintiff may not be held personbléy liaderTitle
VII™"), abrogated on other groundsByrlington Indus., Incv. Ellerth, 524 U.S. 742.

18


https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS1981&originatingDoc=I5b4323417f5311d98c82a53fc8ac8757&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)
https://1.next.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000546&cite=7USCAS1981&originatingDoc=I5b4323417f5311d98c82a53fc8ac8757&refType=LQ&originationContext=document&transitionType=DocumentItem&contextData=(sc.UserEnteredCitation)

C.  Giorno

With regard to Giornathere is no evidence to sugghsthad an ownership interest in the
District, or the ability to hire or fire employee$here is also no evidencedaggest he aided or
abetted De&zio’s conduct, or engaged in conduct that would constitute sexual harassment or
retaliation.

Plaintiff seems to contendiorno’s rough treatment and threats aided and abetted
DeFazio’s retaliairy conduct.However, “empty verbal threats,” while perhaps unprofessional,
“are not materially adverse actions, where they are unsupported by any otmer.’aptazquez

v. Southside United Hous. Dev. Fund Corp., 2009 WL 2596490, at *12 (E.D.N.Y. Aug. 21,

2009). Because theris no evidence to suggest Giorne&rbalthreats were accompanied by
other actionssummary judgment iwarranted aso Giorno.

D. Sereda

With regard to Sereda, there is some evidence she had the ability to hire or fire
employees. However, there is no evidencauggest she aided or abetted BaB’sconduct, or
engaged in conduct that would constitute sexual harassment or retaliation.

Plaintiff seems to contend Sereda’s investigation of plaintiff's allegedlg fewark to a
bus driver was undertaken with retaliatory intefhatinvestigationtook place in August 2013.
Thus, it is toaemote in time from plaintiff's protected activity to allow for an inference of

causation.SeeMurray v. Visiting Nurse Services of N.Y., 528 F. Supp. 2d 257, 275 (S.D.N.Y.

2007) (district courts within the Second Circuit have consistently held that the pasdageto
three months between the protected activity and the adverse employment actioot ddes

for an inference of causation
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Plaintiff also contendSeredaespondedlowly to hiscomplaintsegardingDistrict
employeesunrelated to this case. There is no evidence to suggest Sereda’s allegedly slow
responses are anything more thantyipe of“[p]etty slights or minor annoyances that often take

place at work and that all employees experién¢ticks v. Baines593 F.3d at 165.

Therefore, summary judgment is warrantedoaSereda

CONCLUSION

The District defendants’ motion for summary judgment is GRANTED asafatiff's (i)
Title VIl and NYSHRL discrimination claims against the Distri@d, claim pursuant to 42
U.S.C. § 1983and(iii) NYSHRL discrimination and retaliation claims against ithaividual
defendants.

The District’s motion for summary judgment as to pii’'s retaliation claims under
Title VIl and the NYSHRLis DENIED. Thee claims shall proceed.

DeFazio’smotion forsummary judgment is GRANTED.

The Clerk is instructed to terminate the pending metiaiDocs. ##82, 85)

The Clerk isfurther instructd to terminatelefendants Catherine Dafo, Thomas
Giorno, Joanne Sereda, and Ronald Broas.

Counsel for plaintiff and the Distrieire directed to appear at a status conferendéagn
18, 2018at 9:45 a.m.at which time the Court will set a trial date and a schedule for pretrial

submissions.
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By May 16, 2018the parties shall submit a Joint Pretrial @rah accordance with the
Court’s Individual Practices.
Dated: April 16, 2018

White Plains, NY
SO ORDERED:

Vo

Vincent L. Briccetti
United States District Judge
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