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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

LARRY GANTT, JR.,
Plaintiff,
_V_

MICHAEL FERRARA, POLICE CHIEF

CITY OF NEWBURGH; ERIC No. 15-CV-7661 (KMK)
HENDERSON, POLICE OFFICER CITY
OF NEWBURGH:; MIKE PITT, POLICE ORDER & OPINION

OFFICER CITY OF NEWBURGH; KEVIN
LAHAR, POLICE OFFICER CITY OF
NEWBURGH; JOSEPH CERONE, POLICE
OFFICER CITY OF NEWBURGH,;
WEAVER, POLICE SERGEANT CITY OF
NEWBURGH; CITY OF NEWBURGH,

Defendants.

Appearances:

Larry Gantt, Jr.

Dannemora, NY

Pro Se Plaintiff

Kimberly H. Lee, Esq.

David L. Posner, Esq.

McCabe & Mack LLP

Poughkeepsie, NY

Counsel for Defendants

KENNETH M. KARAS, District Judge:

Larry Gantt, Jr. (“Gantt” ofPlaintiff”), currently an inmate at Clinton Correctional
Facility (“Clinton”), brings this pro se acin under 42 U.S.C. § 1983, claiming violations of his
Eighth and Fourteenth Amendnteights by the City of Newbgh (the “City”), Police Chief
Michael Ferrara (“Ferrara”), Offer Eric Henderson (“HendersonQfficer Mike Pitt (“Pitt”),

Officer Kevin Lahar (“Lahar”), Officer Josepberone (“Cerone”), and Police Sergeant Weaver
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(“Weaver,” and collectively, “Defendants”) Plaintiff alleges that Defendants violated his
constitutional rights by “fail[ling}o protect . . . [P]laintiff as required by law” when “several
unknown assailants” and Defendant Henderson dssiduiim. (Compl. {1 23, 24 (Dkt. No. 2).)
Before the Court is Defendants’ Motion To Dissi(the “Motion”). For the reasons to follow,
Defendants’ Motion is granted part and denied in part.

|. Background

A. Factual Background

The following facts are drawn from PlaintifiGomplaint and are assumed to be true for
the purpose of deciding the Motion.

Plaintiff alleges that on November 3, 2012 wees at the DryDock club in the City of
Newburgh with his brother and a friend whefighat broke out betweeseveral patrons.Id.
11 10-11.) The group was preparing to leave thie lay car when Plaintiff's brother exited the
car and returned to theudd to locate a friend.Id. 1 12—-13.) Plaintiff was emute to his home,
but decided to return to tledub to find his brother. Id. § 14.) Upon retuning to the club,
Plaintiff believed he spottedsbrother in a large crowdld() While walking toward the crowd,
Plaintiff was struck in the head and subseqyeaitacked by severainknown individuals. I¢.
19 14-15.) Plaintiff attempted te#, but was unable to do sdd.(f 16.) The assailants
stabbed Plaintiff, knocked him to the grouadd kicked him until he was unconsciould. (
117)

Plaintiff asserts that during the attack, Defendants Henderson, Pitt, and Lahar watched

the assault, but failed to offer assistance to Plaintiéf. §(18.) Plaintiff also avers that

! Pursuant to an Order issued by tlmu@ on October 13, 2015,dICity of Newburgh
was substituted as a defendant for the City of Newburgh Police Departi8erOrder of
Service (Dkt. No. 6).)



Defendant Henderson “straddle[ed] . . . sh[oalq atr[uck]” Plaintiff whle he was unconscious,
(id. 1 21), and that Defendants Pitt, Lah&eaver, and Cerone “stood by and did nothing to
intervene when [D]efendant Eric Hemgen[] was assaulting [P]laintiff,'id.  23). Plaintiff
further asserts that Defendants Pitt and Cerone “dragged [Plaintiff] on his stomach in the street”
and told Plaintiff “he was going to die.'ld(  22.) Finally, Plaintf alleges that Defendant
Ferrara, as Chief of Police, “failed to prolyerain and supervise” the other Defendants,
resulting in Plaintiff's seous physical injuries. Id. 1 25.)

Plaintiff seeks a declaratory judgment tH&tlefendants’ actspolic[ies] and/or
practice[s] . . . violated [Pintiff’s rights under the Constitution” and a permanent injunction
prohibiting Defendants from engaging in t@nduct described in the Complaintd. (Y 35—-36.)
Additionally, Plaintiff requests compensat@yd exemplary damages in the amount of 20
million dollars, as well as payment for “angdhall future medical expenses accrued by
[P]laintiff for the injuries [PJaintiff suffered” and the cost dfis Action, including reasonable
attorney’s fees. Id. at 8.)

B. Procedural History

On September 29, 2015, Plaintiff filed his Cdanpt. (Dkt. No. 2.) On October 6, 2015,
Plaintiff's request to proceed in forma paupevas granted. (Dkt. No. 4.) On October 13, 2015,
the Court issued an Order ofr@iee, dismissing Plaintiff's clans against the City of Newburgh
Police Department and substituting the CityNefwburgh as a defendant. (Dkt. No. 6.)

On March 21, 2016, Defendants filed the instant Motion and accompanying
memorandum of law. (Dkt. Nos. 28, 32.) Dadants attached to tlévlotion excerpts of
transcripts from Plaintiff’'s criminal trial regding the events of dvember 3, 2012, including the

jury verdict, (Aff. of Kimberly H. Lee, Esq:‘Lee Aff.”) Ex. B (Dkt. No. 29)), Plaintiff's



testimony in his defense, (Lee Aff. Ex. C), and the charge to the jury, (Lee Aff. Ex. D).
Defendants also served Plaintiff with a notice parg to Local Civil Rule 12.1. (Dkt. No. 31.)
In a letter to the Court fitk April 5, 2016, Plaintiff requsted that the Court order
Defendants to produce the completnscript of Plaintiff's relatedriminal case. (Dkt. No. 35.)

Throughout April and May of 2016, the Partgsnt various correspondence to the Court
regarding the voluminous trangmis and Plaintiff’'s need for ¢éhtranscripts in responding to
Defendants’ Motion. $ee, e.g.Dkt. Nos. 36-37, 39, 41-42.)On May 23, 2016, the Court
denied Plaintiff's request torder Defendants to produce tharscripts. (Dkt. No. 44.)
On July 6, 2016, Plaintiff filed his respontgeDefendants’ Motion, (Dkt. No. 49), and on
July 12, 2016, Defendants filedein reply, (Dkt. No. 51).
[I._Discussion

A. Standard of Review

Defendants move to dismissaititiff's Complaint pursuant to Federal Rules of Civil
Procedure 12(b)(1), 12(b)(5), and 12(b)(63e¢Defs.” Mem. of Law in Supp. of Dismissal
(“Defs.” Mem.”) 3—4 (Dkt. No. 32).)

“The standards of review for a motion t@iss under Rule 12(b)(1) for lack of subject
matter jurisdiction and under 12(b)(@r failure to state a claim are substantively identical.”
Gonzalez v. Option One Mortg. Corplo. 12-CV-1470, 2014 WL 2475893, at *2 (D. Conn.
June 3, 2014) (internal quotation marks omittedg also Neroni v. Coccomdo. 13-CV-1340,
2014 WL 2532482, at *4 (N.D.N. June 5, 2014) (same)ff'd, 591 F. App’x 28 (2d Cir. 2015).

“In deciding both types of motions, the Court mastept all factual allegations in the complaint

2.0n April 20, 2016, Plaintiff filed a Motion foAppointment of Counsel, (Dkt. No. 38),
which the Court denied without prejudice in@rder dated November 30, 2016, (Dkt. No. 54).
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as true, and draw inferences from those allegatiothe light most favordd to the plaintiff.”
Gonzalez2014 WL 2475893, at *2 (internal quotation marks omittee§; also Seemann v. U.S.
Postal Sery.No. 11-CV-206, 2012 WL 1999847, at *1 (D..\JJune 4, 2012) (same). However,
“[o]n a Rule 12(b)(1) motion, ...the party who invokes the Cowrfjurisdiction bears the burden
of proof to demonstrate that subject matteispliction exists, whereahe movant bears the
burden of proof on a motion to dismiss under Rule 12(b)(Gphzalez2014 WL 2475893, at
*2; see also Sobel v. Pruder2b F. Supp. 3d 340, 352 (E.D.N.Y. 2014) (“In contrast to the
standard for a motion to dismiss for failurestate a claim under Rule 12(b)(6), a plaintiff
asserting subject matter jurisdiction hashhbeden of proving by a preponderance of the
evidence that it exists.” (internal quotation nsdmitted)). This allocation of the burden of
proof is “[tlhe only substantive difference”tieeen the standards of review under these two
rules. Smith v. St. Luke’s Roosevelt Hedyo. 08-CV-4710, 2009 WL 2447754, at *9 n.10
(S.D.N.Y. Aug. 11, 2009)dopted by2009 WL 2878093 (S.D.N.Y. Sept. 2, 2008e also
Fagan v. U.S. Dist. Court for S. Dist. of N.844 F. Supp. 2d 441, 446-47 & n.7 (S.D.N.Y.
2009) (same).

1. Rule 12(b)(1)

“A federal court has subject matter jurisdictiover a cause of t@n only when it has
authority to adjudicate the cause pressed in the compldnydnt v. Steele25 F. Supp. 3d 233,
241 (E.D.N.Y. 2014) (internal quotation marks onajte“Determining the existence of subject
matter jurisdiction is a thresholdquiry[,] and a claim is properly dismissed for lack of subject
matter jurisdiction under Rule 12(b)(1) wheee thistrict court lack the statutory or
constitutional power tadjudicate it.” Morrison v. Nat’l Austl. Bank Ltgd547 F.3d 167, 170 (2d

Cir. 2008) (internal quotation marks omittedif'd, 561 U.S. 247 (2010%ee also Butler v. Rgss



No. 16-CV-1282, 2016 WL 3264134, at *3 (S.D.NJine 14, 2016) (same). Nevertheless,
“[u]nlike Article Ill standing, whit ordinarily should be determed before reaching the merits,
statutory standing may be assumed for the pugokdeciding whether the plaintiff otherwise
has a viable cause of actionCoan v. Kaufmam57 F.3d 250, 256 (2d Cir. 2006) (citation
omitted). While a district court resolving a nwotito dismiss under Rule 12(b)(1) “must take all
uncontroverted facts in the complaint . . . as tamel draw all reasonabileferences in favor of
the party asserting jurisdiction,” “where juristianal facts are placed olispute, the court has
the power and obligation to decide issues of fact by reference to evidence outside the pleadings,
such as affidavits,” in which case “the paagserting subject matterisdiction has the burden

of proving by a preponderance of #sddence that it exists.Tandon v. Captain’s Cove Marina
of Bridgeport, Inc. 752 F.3d 239, 243 (2d Cir. 2014) (a#teon and internal quotation marks
omitted);see also Ray Legal Consulting Grp. v. Gray F. Supp. 3d 689, 696 (S.D.N.Y. 2014)
(“[W]here subject matter jurisdiction is contested a district court is permitted to consider
evidence outside the pleadings, sashaffidavits and exhibits.”).

2. Rule 12(b)(6)

“While a complaint attacked by a Rule 12(B)otion to dismiss does not need detailed
factual allegations, a plaintiffgbligation to provide tl grounds of his [or her] entitlement to
relief requires more than labels and conclusiand, a formulaic recitation of the elements of a
cause of action will not do.Bell Atl. Corp. v. Twomb|\550 U.S. 544, 555 (2007) (citations,
alterations, and internal quotation marks omittddyleed, Rule 8 of the Federal Rules of Civil
Procedure “demands more than an unadortheddefendant-unlawfullydrmed-me accusation.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009). “Nor does a complaint suffice if it tenders naked

assertions devoid of further factual enhancemelat.{alteration and inteal quotation marks



omitted). Instead, a complaint§]actual allegations must benough to raise a right to relief
above the speculative levelTwombly 550 U.S. at 555. Although “once a claim has been stated
adequately, it may be supported by showing any sketcts consistent with the allegations in the
complaint,”id. at 563, and a plaintiff must allege “onlgagh facts to state a claim to relief that
is plausible on its facejtl. at 570, if a plaintiff has not “nudddhis or her] claim[] across the

line from conceivable to plausibléne[] complaint must be dismissedy’; see also Igbal556

U.S. at 679 (“Determining whether a complaintestad plausible claim for relief will . . . be a
context-specific task that requires the revieywcourt to draw on its judicial experience and
common sense. But where the well-pleaded f@atsot permit the court to infer more than the
mere possibility of misconduct, the complains ladleged—~but it has not ‘show[n]'—'that the
pleader is entitled to relief.” (citation omitte(§econd alteration in original) (quoting Fed. R.
Civ. P. 8(a)(2)))id. at 678-79 (“Rule 8 marks a notalled generous departure from the
hypertechnical, code-pleading regime of a priar, eut it does not unlock the doors of discovery
for a plaintiff armed with notlmig more than conclusions.”).

“[W]hen ruling on a defendant’s motion to dissj a judge must accept as true all of the
factual allegations contained in the complairtrickson v. Pardyss51 U.S. 89, 94 (2007) (per
curiam);see also Nielsen v. Rabird6 F.3d 58, 62 (2d Cir. 2014)if*addressing the sufficiency
of a complaint we accept as true all factual allegations . . . . ” (internal quotation marks omitted));
Aegis Ins. Servs., Inc. v. 7 World Trade ,G&7 F.3d 166, 176 (2d Cir. 2013) (“In reviewing a
dismissal pursuant to Rule 12(b)(6), we . . . ptedl factual allegations in the complaint as
true . . ..” (alteration and imeal quotation marks omitted)Jurther, “[flor the purpose of
resolving [a] motion to dismiss, the Court . . awfs] all reasonable inferences in favor of the

plaintiff.” Daniel v. T & M Prot. Res., Inc992 F. Supp. 2d 302, 304 n.1 (S.D.N.Y. 2014)



(citing Koch v. Christie’s Int'l PLC699 F.3d 141, 145 (2d Cir. 2012)).

Where, as here, a plaintiff proceeds pratlse,court must “construel] [his] [complaint]
liberally and interpret[] [it}to raise the strongest argants that [it] suggest[s].'Sykes v. Bank of
Am, 723 F.3d 399, 403 (2d Cir. 2013) (per anm) (internal quotation marks omittedge also
Farzan v. Wells Fargo Bank, N,ANo. 12-CV-1217, 2013 WL 6231615, at *12 (S.D.N.Y. Dec.
2, 2013) (samepff'd sub nom. Farzan v. Genesis 629 F. App’x 15 (2d Cir. 2015). In
deciding a motion to dismiss a pro se complains, appropriate to constd “materials outside
the complaint to the extent that they are consistent with the allegations in the complaint,”
Alsaifullah v. Furcgo No. 12-CV-2907, 2013 WL 3972514,*dtn.3 (S.D.N.Y. Aug. 2, 2013)
(internal quotation marks omitted), including “documents that a pro se litigant attaches to his
opposition papersAgu v. RheaNo. 09-CV-4732, 2010 WL 5186839,%tn.6 (E.D.N.Y. Dec.
15, 2010) (italics omittedsee also Walker v. Schuil7 F.3d 119, 122 n.1 (2d Cir. 2013)
(noting that a court may consid“factual allegations made laypro se party in his papers
opposing the motion” (italics omitted)). Howev&he liberal treatment afforded to pro se
litigants does not exempt a pro se party fromngliance with relevant tas of procedural and
substantive law.”Bell v. Jende|l980 F. Supp. 2d 555, 559 (S.D.N.Y. 2013) (internal quotation
marks omitted)see also Caidor v. Onondaga Couriy 7 F.3d 601, 605 (2d Cir. 2008) (“[P]ro
se litigants generally are required to inform tseiaes regarding procedural rules and to comply
with them.” (italics and internal quotation marks omitted)).

3. Rule 12(b)(5)

“[A] federal court generally manot rule on the merits of@se without first determining
that it has jurisdiction over ¢hcategory of claim in suit (subject-matter jurisdiction) and the

parties (personal jurisdiction).Sinochem Int’'l Co. v. Maigsia Int’'l Shipping Corp.549 U.S.



422, 430-31 (2007). Valid serviceagprerequisite for a federal court to assert personal
jurisdiction over a claimSee Omni Capital Int’l, Ltd. v. Rudolf Wolff & Cd434 U.S. 97, 104
(1987). “When a defendant moves to dismiss uRige 12(b)(5), the platiff bears the burden
of proving adequate serviceDickerson v. Napolitand04 F.3d 732, 752 (2d Cir. 2010)
(alteration and internal quotation marks omittesge also Tomney v. Int’l Ctr. for the Disahled
No. 02-CV-2461, 2003 WL 1990532, at *3 (S.D.N.Y.rAp9, 2003) (“Once a defendant raises a
challenge to the sufficiency of service of pregethe plaintiff bears the burden of proving its
adequacy.” (internal quotation marks omitted)).

In deciding a Rule 12(b)(5) motion, the@t “must look to matters outside the
complaint to determine what steps, iyathe plaintiff took to effect service.C3 Media &
Mktg. Grp., LLC v. Firstgate Internet, In@19 F. Supp. 2d 419, 427 (S.D.N.Y. 2005) (internal
guotation marks omitted¥ee also PH Int’'l Trading Corp. v. Nordstrom, Indo. 07-CV-10680,
2009 WL 859084, at *3 (S.D.N.Y. Mar. 31, 20097 (€ourt may, on a Rule 12(b)(5) motion to
dismiss, consider affidavits and documeabmitted by the partiesithout converting the
motion into one for summary judgment under Rafe’ (alteration and internal quotation marks
omitted)).

B. Analysis

1. Claims Against Defendant Ferrara

Defendants move to dismiss the claims aglabDefendant Ferrara, former Police Chief
for the City Newburgh Police Department, for failtioeserve, pursuant teederal Rules of Civil
Procedure 4(m) and 12(b)(5), and altaively, failure to state a claimSé¢eDefs.” Mem. 3—4.)
The Court considers each in turn.

Rule 4(m) requires a plaintiff to effectquer service on a defendamithin 90 days of



the filing of the complaintSeeFed. R. Civ. P. 4(m). If a plaintiff fails to do so, the Court

“must dismiss the action without prejudice agains¢]tdefendant or order that service be made
within a specified time.”ld. However, if the plaintiff hademonstrated good cause for a failure
to effect service, the coumtustextend the time to effect servictl.; see also Blessinger v.
United States174 F.R.D. 29, 31 (E.D.N.Y. 1997) (notitiwat if a plaintiff demonstrates good
cause, “the extension [to serve] is mandaforyfo determine whether a plaintiff has
demonstrated good cause, “[c]lougenerally consider tke factors . . . : jiwhether the delay
resulted from inadvertence or whether a reasonable effort to effect service has occurred, (2)
prejudice to the defendant, and (3) whether thepff has moved for aenlargement of time to
effect service under Rule 6(b) of the Federal Rules of Civil Procedihévarria v. Dep’t of
Corr. Servs.48 F. Supp. 2d 388, 392 (S.D.N.Y. 1999).

Plaintiff does not contest that Defendant Bearhas not been served with the Complaint
and that the time to do so has expired. Rathemtiffaasserts that “[a]s a pro se litigant, [he]
should be granted special leniency regarding phoee matters.” (Pl.’s Resp. to Def[s.’] Mot.
To Dismiss (“Pl.’s Resp.”) 67 (Dkt. No. 49).)Ithough the “special solitude afforded to pro
se civil rights litigants doesot give them license to viale the Federal Rules of Civil
Procedure,’Self v. LaValleyNo. 10-CV-1463, 2013 WL 1294448, at *3 (N.D.N.Y. Mar. 27,
2013) (italics omitted), the Court has an obligatitbo make reasonable allowances to protect

pro se litigants from inadvertent forfeitureiofportant rights because of their lack of legal

3 Although not relevant for purposes of tlginion, the Court noteat, at the time
Plaintiff filed this Action in September 201the former 120-day period provided for by Rule
4(m) was in effect.See, e.gRosado-Acha v. Red Bull Gmhto. 15-CV-7620, 2016 WL
3636672, at *9 (S.D.N.Y. June 29, 2016) (“[U]nder Fati®ule of Civil Procedure 4(m), prior
to its December 2015 amendment, a plaintiff veaglired to serve a defendant with a summons
and a copy of the complaint within 120ydaafter the complatrwas filed.”).
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training,” Traguth v. Zuck710 F.2d 90, 95 (2d Cir. 1983) (italics omitted). Moreover, the
Second Circuit has a “clearly exgzsed preference tHaigation disputede resolved on the
merits.” Mejia v. Castle Hotel, Inc164 F.R.D. 343, 346 (S.D.N.Y. 1996ge also Cody v.
Mello, 59 F.3d 13, 15 (2d Cir. 1995) (saméjron Oil Corp. v. DiakuharalO F.3d 90, 95 (2d
Cir. 1993) (same).

Plaintiff asserts that he “made several attesnp locate [D]efendant [Ferrara],” (Pl.’s
Resp. 7), and attaches copiesvad letters sent from Michelléelson, corporation counsel for
Defendants, in response to Plaintiff’'s ingegiregarding locatinDefendants Ferrara and
Henderson,deePl.’s Resp. Ex. Bf. One letter response, dated January 19, 2016, informed
Plaintiff that corporation counselas “unable to provide recaavith the current address of
Michael Ferrara or Eric Henderson.Id(at 2. Of additional importance here is Plaintiff’s
letter to the Court, dated December 16, 2015ymiiog the Court that the “notice of service
forms were returned to [him]” and inquirimdpout next steps Execute service upon the
unserved Defendants. (Letter from PlaintifQourt (Dec. 16, 2015) (Dkt. No. 15).) The Court
did not issue an order in mEase to Plaintiff's letter.

While Plaintiff did not explicitly move for “an enlargement of time to effect service,”
Echevarrig 48 F. Supp. 2d at 392, the Court now liblgrabnstrues Plaintiff's December 16,
2015 letter as requesting such an extension. &sti?f expended a reasorlaleffort to effect
service and Defendants do not allege any pregutti Defendant Ferrara, the Court finds that

Plaintiff has demonstrated good cause for hisifaito serve Defendant Ferrara. Accordingly,

4 Plaintiff does not include thariginal letters sent to ¢poration counsel and provides
only the letters received in response. Ompoese, dated December 21, 2015, advises Plaintiff
that counsel for the City could nptovide legal advice to Plaintiff(Pl.’s Resp. Ex. B, at 1.)

® Plaintiff successfully served Defendant Henderson on April 26, 2016. (Dkt. No. 40.)
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Plaintiff will be provided additional time teffect service of the Complaint on Defendant
Ferrara. Defendants are hereby directed to provide the Court with a service address for
Defendant Ferrara. Upon receipt of the addibesCourt will issue an Order of Servfce.

2. Monell Liability

Defendants argue that any claims agdimstCity of Newburgh should be dismissed
because Plaintiff has failed satisfy the requirements bfonell v. Department of Social
Services of City of New Yoi36 U.S. 658 (1978).SeeDefs.’ Mem. 4-7.)

A municipal defendant “cannot be heldlie under § 1983 on a respondeat superior
theory.” Monell, 436 U.S. at 691 (italics omittechee also Jones v. Town of East Haw691
F.3d 72, 80 (2d Cir. 201Zjeaffirming that “a municipalitgannot be held liable on a respondeat

superior basis for the tort of its employee”l{@da omitted)). Rather, to prevail on a § 1983 claim

® While the Court declines to dismiss Plaintiff’s claims against Ferrara for failure to serve
pursuant to Rule 12(b)(5), Def@ants further contend that Ritif's claims against Ferrara
should be dismissed for failure to allege peatamvolvement in the events of November 3,
2012. “Itis well settled that, in order to establish a defendant’s individdility in a suit
brought under 8§ 1983, a plaintiff must show the defendant’s personal involvement in the
alleged constitutional deprivationGrullon v. City of New Havery20 F.3d 133, 138 (2d Cir.
2013);see also Lovick v. Schrirdlo. 12-CV-7419, 2014 WL 3778184,*& (S.D.N.Y. July 25,
2014) (dismissing § 1983 claims where the compleontained “no allegations whatsoever
indicating that [the defendaftsere personally inveted in the purportediolations” of the
plaintiff's constitutional rights)Robinson v. City of New Yqrko. 10-CV-4947, 2011 WL
318093, at *3 (E.D.N.Y. Jan. 31, 2011) (noting thptaantiff “must name individual defendants
who were personally involved in the wrongdoingwisconduct” in order to state a claim under
§ 1983)reconsideration denied?011 WL 795734 (E.D.N. Mar. 1, 2011).If Plaintiff chooses
to file an Amended Complaint, he should agdr Defendant Ferrara’s personal involvement in
the alleged deprivation of Pldiff's constitutional rights.

" The Court notes that Plaintiff’'s Complaint does not explicitly assert any allegations
against the City of Neburgh (or the City of Netwrgh Police Departmentsde generally
Compl.), but rather directs claims undéonell against Defendant Ferraragg id.{ 25
(“Defendant . . . Ferrara . . .iliad to properly train and supese [D]efendants[] Henderson[,]
Pitt[,] Lahar[,] Cerone[,] and Weaver . .."). To the extent Plainthfanell claims against
Ferrara can be construed as asserting such cégjmast the City, the Court addresses the merits
of those claims and the defenses raised in the Motion.
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against a municipal employer, Plaintiff stsatisfy the requirements set fortiMonell and its
progeny, which adhere to the well-settled prireiilat “Congress did not intend municipalities
to be held liable [under § 1988hless action pursuant to official municipal policy of some
nature caused a constitutional torMonell, 436 U.S. at 691see also Hunter v. City of New
York 35 F. Supp. 3d 310, 322 (E.D.N.Y. 2014) (“In orttesustain a claim for relief pursuant to
8 1983 against a municipal defendant, a plaintiff nshstv the existence of an official policy or
custom that caused injury and a direct causaheotion between that policy or custom and the
deprivation of a constitutional right.”).

A plaintiff may satisfy the “policy or atom” requirement by alleging one of the
following:

(1) a formal policy officially endorsebdly the municipality; (2) actions taken by

government officials responsible for edisling the municipal policies that caused

the particular deprivation iguestion; (3) a practice sonsistent and widespread

that, although not expressly authorized, constitutes a custom or usage of which a

supervising policy-maker must have beaware; or (4) a failure by policymakers

to provide adequate training supervision to subordinatesgach an extent that it

amounts to deliberate indifference to the rights of those who come into contact with

the municipal employees.
Brandon v. City of New YorkKO05 F. Supp. 2d 261, 27677 (S.D.N.Y. 2010) (citations omitted).
In addition, a plaintiff must establish a causal link between tnagipality’s policy, custom, or
practice and the alleged constitutional injuSee Roe v. City of Waterbug42 F.3d 31, 37 (2d
Cir. 2008) (holding that “a platiff must demonstrate that, through its deliberate conduct, the
municipality was the moving force behind #ieeged injury” (intenal quotation marks
omitted)); Tieman v. City of NewburgNo. 13-CV-4178, 2015 WL 1379652, at *12 (S.D.N.Y.
Mar. 26, 2015) (“[T]here must be a direct cdusik between a municipal policy or custom and

the alleged constitutional deprivation.” (internal quotation marks omittéoh)json v. City of

New YorkNo. 06-CV-9426, 2011 WL 666161, at *3 (S.DWFeb. 15, 2011) (noting that “a
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plaintiff must establish a caal connection—an affirmagvink—between the [municipal]
policy and the deprivation of his constitutiomgihts” (internal quotation marks omitted)).

a. Policy or Custom

“Normally, a custom or policy cannot Baown by pointing to a single instance of
unconstitutional conduct by a mere employee of the municipalitiefnan 2015 WL 1379652,
at *18 (internal quotation marks omittedge also City of Oklahoma City v. Tutd&1 U.S.
808, 823—-24 (1985) (“Proof of a single incidentiatonstitutional activity is not sufficient to
impose liability undeMonell, unless proof of the incidentdludes proof that it was caused by
an existing, unconstitutional municipal policy. [that] can be attributed to a municipal
policymaker.”);Brogdon v. City of New Rochel200 F. Supp. 2d 411, 427 (S.D.N.Y. 2002) (“A
single incident by itself is geraly insufficient to establish the affirmative link between the
municipal policy or custom and the alleged und¢ituisonal violation.”). There are at least two
circumstances that courts have expressly identified as constituting a municipal policy: “where
there is an officially promulgated policy astherm is generally understood,” and “where a
single act is taken by a munpeal employee who, as a matter of [s]tate law, has final
policymaking authority in the areéa which the action was takenRNewton v. City of New Yark
566 F. Supp. 2d 256, 271 (S.D.N.Y. 2008). “A mypéti'custom,’ on the other hand, need not
receive formal approval by éhappropriate decisionmakerd’, but nonetheless “may fairly
subject a municipality to liabilitpn the theory that the relevaractice is so widespread as to
have the force of law Kucharczyk v. Westchester Couyrig F. Supp. 3d 529, 539 (S.D.N.Y.
2015) (internal quotation marks omittedge also Tiemar2015 WL 1379652, at *16 (“To
prevail on this theory of municipal liability, . . . a plaintiff mysbve that the custom at issue is

permanent and well-settled.”).
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According to the Complaint, Plaintiff see&s[d]eclaratory judgmerthat [D]efendants’
acts, polic[ies] and/or practice[s] set forth [ie tGomplaint] violated [faintiff’s rights under
the Constitution of the United States.” (ConmfpB5.) Plaintiff neither cites nor describes any
official municipal policy or pactice, nor does he allege tlaaty individual had official
policymaking authority and took action pursuant to that auth®riglditionally, the Complaint
is devoid of any facts that support the existesfce tacit, widespreacustom sufficient to
sustain a claim for relief und&tonell. “Conclusory allegations thétere was such a policy or
custom, without identifying or alleging supportifagts, is insufficient to state a claim.”
Maynard v. City of New YoriNo. 13-CV-3412, 2013 WL 6667681, at *4 (S.D.N.Y. Dec. 17,
2013);see also Ricciuti v. N.Y.C. Transit Ayt941 F.2d 119, 124 (2d Cir. 199t¢affirming
“that an allegation of municipgolicy or custom would be insuéfient if wholly conclusory”)5
Borough Pawn, LLC v. City of New Ypfd0 F. Supp. 2d 268, 300 (S.D.N.Y. 2009) (dismissing
aMonell claim where the “plaintiffs fail[ed] to alleggny facts showing thakere is a [c]ity
policy—unspoken or otherwise—that violates the Federal ConstituticihBarr v. Abrams
810 F.2d 358, 363 (2d Cir. 1987) (holding that “compkarelying on the civitights statutes are
insufficient unless they contain some speciflegdtions of fact inaiating a deprivation of

rights, instead of a litany of general conoturs that shock but have no meaning”).

8 Although Defendant Ferrara wéhe Chief of Police at the time the alleged conduct
took place, his position do@®t alone render him a policymaker for the purposddafell
liability. “[T]he determinaton of whether a municipal offial wields final policymaking
authority regarding a particular action cbiiges a question of state law . . .Blasetti v.
Pietropolg 213 F. Supp. 2d 425, 431 (S.D.N.Y. 20G8e also Mack v. Town of Wallkil53 F.
Supp. 2d 552, 563 (S.D.N.Y. 2003) (“Authorityrtake municipal policy may be granted
directly by a legislative enactment or maydsdegated by an official who possesses such
authority, and of course, whethean official had findpolicymaking authority is a question of
state law.” (internal quot@n marks omitted)).
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b. Failure to Train

The Court next considers whether Plaintiffs adequately pleaded a claim for relief
against the City under a theory of faduo train or supervise pursuantvionell.

To hold the Town liable under § 1983 for dieged failure to train and/or supervise,
Plaintiff must plausiblyallege that the Town'’s failure toain “amounts to deliberate indifference
to the rights of those wittvhom municipal employees Iivcome into contact.”"Walker v. City of
New York974 F.2d 293, 297 (2d Cir. 1992) (internal gtiotamarks omitted). This “stringent
standard of fault” requires fpof that a municipal actatisregarded a known or obvious
consequence of his actionConnick v. Thompso®63 U.S. 51, 61 (2011).

In his response to Defendants’ Motion, Pldirdites to “GeneraDrder N[o]. A-008 of
the Newburgh City [P]olice [D]epartment,” whi¢Haintiff contends coains “a requirement for
officers in the City of Newburgh to document angident involving use of force.” (Pl.’s Resp.
4-5.) Plaintiff asserts that Bendants “never followed theg®licies as directed by the[]
General Order[]” as “[t]here w[ere] nevema‘use of force’ reports written to support
[D]efendant[s’] claim that force was either applied or necessatg.”a{5.) To the extent that
Plaintiff suggests that the lack adporting led to his injuries, &htiff has failed to adequately
plead facts to support this claim.

Plaintiff contends that “Defendant Michdegrrara . . . failed to properly train and
supervise [D]efendants[] Henderson[,] Pitt[,] Lahla€erone[,] and Weaver, and as a result of
the lack of proper training and supervision, [P]laintiff suffered sewus physical injuries.”
(Compl. 1 25.) However, given that a “municipalitgidpability for a depriation of rights is at
its most tenuous where a claiorns on a failure to trainConnick 563 U.S. at 61see also

Tuttle 471 U.S. at 822-23 (noting that a policy of ieqdate training is & more nebulous, and

16



a good deal further removed from the consibtal violation, than was the policy Monell’),

this sort of conclusory allegation, withauabre, fails to satisfy the policy and custom
requirement necessary to hold the City liabke Tieman2015 WL 1379652, at *22 (“To state a
claim for municipal liability based on failure tatn, [a] [p]laintiff . . .must allege facts that
support an inference that the municipality failedrson its [employees], that it did so with
deliberate indifference, and that the failure gortrcaused his [or her] constitutional injuries.”);
Simms v. City of New YqgrKo. 10-CV-3420, 2011 WL 4543051,*&n.3 (E.D.N.Y. Sept, 28,
2011) (noting that “courts . . . have generally reggiithat plaintiffs provide more than a simple
recitation of their theorpf liability, even if that theorys based on a failure to train’gff'd, 480

F. App’x 627 (2d Cir. 2012). Here, Plaintifftgoad, conclusory allegations are far from enough
to sustain municipal liability badeon a purported failure to trairsee Santos v. New York City
847 F. Supp. 2d 573, 577 (S.D.N.Y. 2012) (“Becatseexistence of a municipal policy or
practice, such as a failure to train or supaycannot be groundedsly on the conclusory
assertions of the plaintiff, [thadaintiff's] claims against the [d}y are dismissed with prejudice.”
(citation omitted));Johnson2011 WL 666161, at *3 (finding ¢hplaintiff’'s “unsupported
conclusory allegation that the [c]ity failed taitn the individual [d]efedants” insufficient to
establish municipality liability§. The fact that the Police Partment had a policy in place
requiringreporting of the use of force has no iagt on why or whether the alleged
constitutional violations oceted. Indeed, the existence of such a policy arguably was to

Plaintiff's benefit, so the harm, if any, was frandividual officers allgedly not following it.

% Plaintiff's reliance omAmnesty America v. Town of West Hartf@6€1 F.3d 113 (2d
Cir. 2004),is misplaced. As Defendants notennesty Americpredate§ womblyandigbal and
thus, “its discussion of pleading requiremeng$ dutdated.” (Defs.Reply Mem. of Law in
Supp. of Dismissal 3 (Dkt. No. 51).)
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Put another way, had Defendant Henderson reptieedse of force, it would not change the
Court’s analysis.

Plaintiff's citations to other lasuits including claims of eessive force against the City
are similarly unavailing. SeePl.’s Resp. 6.) “[T]he Second Cir¢@nd the district courts within
the Second Circuit have held tlaplaintiff's citation to a fe lawsuits involving claims of
alleged excessive force is not probativehaf existence of an underlying policy by a
municipality, police department, or department of correctionggliaferi v. Town of Hamden
No. 10-CV-1759, 2014 WL 129223, at *12 (D. Conn. Jan. 14, 2@&4);e.g.Jones v. City of
New YorkNo. 12-CV-3658, 2013 WL 6047567, at *13 (E.D.N.Y. Nov. 14, 2013) (“[T]he
existence of other lawsuits agditise [c]ity alleging similar vi@tions of constitutional rights
also does not establish a polmycustom as necessary untanell.”), vacated and remanded
603 F. App’'x 13 (2d Cir. 2015%8ingleton v. City of Newburgh F. Supp. 2d 306, 311
(S.D.N.Y. 1998) (“The mere fadf other lawsuits against thetdoes not provide a basis for
liability [pursuant toMonell].”); Mendoza v. City of Rom872 F. Supp. 1110, 1118 (N.D.N.Y.
1994)) (“[C]laims . . . filed againshe City of Rome, standing alone, do[] not establish a pattern,
policy, or practice which [is] causally relatadthe . . . use of excessive force upon the
plaintiff.”).

In McCants v. City of NewburgiNo. 14-CV-556, 2014 Wb645987 (S.D.N.Y. Nov. 21,
2014), cited by Plaintiff, the plaiiffs alleged that the Citgf Newburgh failed to properly
monitor and train officers in these of force. The amended cdaipt “detail[ed] [17] excessive
force claims made against the [clity[a] seven-year time periodId. at *4. The defendants
argued that the 17 instances “simply demonstrataftdr individuals plaubly alleged that they

experienced similar violations[,] not thiiese violations d@gally occurred.”ld. (alterations and
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internal quotation marks omitted). The court was unpersuaded and held that such claims
“evidence[d] [that] the [c]ity was on notice tioe possible use of exsgve force by its police
officers on [17] different occasions” and negroof of “deliberate indifference.ld. Plaintiff
also citesTieman in which the “[p]laintiff . . . listed andescribed [nine] lawsuits” filed against
the city. 2015 WL 1379652, at *2-13,

However, unlike ilfMcCantsandTieman here, Plaintiff has not &tail[ed] . . . excessive
force claims made against the City” in hisn@@aint or his response to Defendants’ Motion.
2014 WL 6645987, at *4. Indeed, Plafhtias only cited to cases in whiolther plaintiffs
identified lawsuits filed agaihshe City. Plaintiff's claims against the City of Newburgh under
Monell are therefore dismissed.

c. State Law Negligence

Defendants further contend that “[t]o the eattthe [Clomplaint isonstrued as alleging
state law negligent training claims, these nsustlarly be dismissed . . . [for Plaintiff's]
fail[ure] to file a noticeof claim.” (Defs.” Mem. 10.) In iponse, Plaintiff does not contest that
he did not file a notice of claim, but rather assénat “[t]here is no need to file [a] [n]otice of
[claim], as that is only required in tleeurt of claims.” (Pl.’'s Resp. 7.)

“[lln a federal court, state notice-of-claistatutes apply to state-law claimddardy v.
N.Y.C. Health & Hosps. Corpl64 F.3d 789, 793 (2d Cir. 1999) (emphasis omittah;also
Ong v. Park Manor (MiddletowPark) Rehab. & Healthcare CtiNo. 12-CV-974, 2015 WL

5729969, at *44 (S.D.N.Y. Sept. 30, 2015) (sari¢grner v. Vill. of Goshen Police Dep256

1010 Tieman this Court found that “allegations [pfevious lawsuits] fail[ed] to plausibly
state that there is a [c]ity prém# of using excessive force duriagests . . . so consistent and
widespread as to constitute a austor usage.” 2015 WL 1379652, at *B&e also id.
(collecting cases).
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F. Supp. 2d 171, 175 (S.D.N.Y. 2003) (“The noticelafm requirements apply equally to state
tort claims brought as pendent claims in a fedaxall rights action.”). General municipal law

8 50-i makes clear that a notice of the particalaim is required prior to the commencement of
an action against a municipalitygeeN.Y. Gen. Mun. Law 8 50-i (“No action . . . shall be
prosecuted or maintained against a . . . towrfor. [specified injuries] alleged to have been
sustained by reason of the negligemr wrongful act of such . . . town . .. or of any officer,
agent[,] or employee thereof . . ., unless, [amathgr things,] a notice aflaim shall have been
made and served upon the .. . town . .. in compliamte[8 [50]-e of this artite  ...."). A
plaintiff is required to serve ¢hnotice of claim “witm [90] days aftethe claim arises.ld.

8 50-e(1)(a). This notice of claim requiremeritagnstrued strictly by N@ York state courts,”
and a “[flailure to comply with these requirem&ntdinarily requires a simissal for failure to
state a cause of actionHardy, 164 F.3d at 793—-94 (internal quotation marks omitted).
Therefore, because Plaintiff has not alleged hledfiled a notice of claim, his claims for
negligence under state law are dismissgedeEl v. City of New YorkNo. 14-CV-9055, 2015
WL 1873099, at *8 (S.D.N.Y. Apr. 23, 2015) (exipliaag that, “[a]bsent a showing of . . . a
notice of claim, the complaint may be dismissadfé&ure to state a causd action.” (internal
guotation marks omitted) (citing N.Y. Gen. Mun. Law 88 50-e, 5(Ngples v. StefanellB72

F. Supp. 2d 373, 390 (E.D.N.Y. 2013) (“To sue/& motion to dismiss, a plaintiff must
affirmatively plead that a notcof claim was filed.” (citing N¢. Gen. Mun. Law § 50-i(1)(b))).

3. Fourteenth Amendment

Plaintiff's theory of liability for Defendants’ “failure to protect” him under the Fourteenth
Amendment appears to hinge on a violatiohiefsubstantive due press right to bodily

integrity, a right recognized by the courSeeLombardi v. Whitmam85 F.3d 73, 79 (2d Cir.
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2007) (“The substantive component of due process encompasses, among other things, an
individual’s right to bodilyintegrity free from unjustifiald government interference.’fabon v.
Wright, 459 F.3d 241, 253 (2d Cir. 2006) (noting ttet Fourteenth Amendment protects an
individual’'s interest in bodily integrityaccord Ingraham v. Wrigh#30 U.S. 651, 673 (1977)
(noting that among the liberties protectedliy Due Process Clauséthe Fourteenth
Amendment is “a right to be free from . . . wslified intrusions on personal securitySge also
Wragg v. Thornton604 F.3d 464, 467 (7th Cir. 2010) (rgoizing a substantive due process
right not to be physically hamd by a government officiat}.

The Second Circuit has emphasized that “[o]nly an affirmative act can amount to a
violation of substantive due process, becaus®tleeProcess Clause is phrased as a limitation of
the State’s power to act, not as a guarantee tdinaninimal levels of safety and security.”
Lombardi 485 F.3d at 79 (internal quotation marks orditteMoreover, state action resulting in
bodily harm is not a substantive due processatimh unless the statec@on was ‘so egregious,
SO outrageous, that it may fairly be ssdshock the contemporary consciencé?&na v.
DePriscq 432 F.3d 98, 112 (2d Cir. 2005) (quoti@gunty of Sacramento v. Lewi23 U.S.

833, 847 n.8 (1998)). Thus, it is insufficient to mer@lgge that a state actor failed to protect
an individual, even from a known danger of bodligrm, or failed to warn that individual of
such dangerSee Collins v. City of Harker Heigh&03 U.S. 115, 125-29 (1992) (holding that

there was no due process violation where the pitaikeged that the city failed to properly train

1 while the Due Process Clause protectsitiet to bodily integity, the Supreme Court
has “always been reluctant to expand the canaegubstantive due process because guideposts
for responsible decisionmaking in this hactered area are scarce and open-endedllins v.

City of Harker Heights503 U.S. 123, 125 (1992). “It is impant, therefore, to focus on the
allegations in the complaint to determine howplaintiff] describes tha constitutional right at
stake and what the city allegedly daddeprive [him] of that right.”ld.
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or warn its employees of known dangers thatiited in a sanitation worker’s asphyxiation).
This includes dangers arising from privatetigs. As the Supreme Court explaine®@Shaney
v. Winnebago County Deparemt of Social Serviced89 U.S. 189 (1989), the purpose of the
Due Process Clause of the Fourteenth Amendmdsitttj protect the people from the State, not
to ensure that the State protect[s] them from each otlherdt 196. This does not leave those
who suffer at the hands of private parties withr@gburse; “[the Framers were content to leave
the extent of government obligation in the latieea to the democratuolitical process.”ld.
However, “in exceptional circumstances a ganeental entity may have a constitutional
obligation to provide . . . protection, either becaofsa special relationship with an individual,
or because the governmental entity itself hastedear increased the danger to the individual.”
Ying Jing Gan v. City of New Yoi®96 F.2d 522, 533 (2d Cir. 1993) (citation omitted) (citing
DeShaney489 U.S. at 198). Here, Plaintiff alleges “special relationspi’ between himself
and Defendants, but instead camds that Defendants “stood &gd did nothing to intervene”

and “failed to protect . . . [P]lairitias required by law.” (Compl. 11 23-24.See Velez v. City

12 The special relationship exception arises fromlxe&haneyourt’s acknowledgment
that “in certain limited circumstances the Citlagsion imposes upon the State affirmative duties
of care and protection with respeég particular individuals."DeShaney489 U.S. at 198. As
examples, the Court listed the obligations ef skate to prisoners and involuntarily committed
patients, stating that “when tl&tate takes a person into its custody and holds him there against
his will, the Constitution imposeasgon it a corresponding duty to assume some responsibility for
his safety and general well-beingd. at 199-200. Under such circumstances, the state may
owe the incarcerated individuah affirmative duty to proteegainst harms to his liberties
inflicted by third parties. But the duty arisedely from “the State’s affirmative act of
restraining the individual's freedom to amt his own behalf [fhrough incarceration,
institutionalization, or other simitaestraint of pesonal liberty.” Id. at 200.

Indeed, the Second Circuitdh&ocused on involuntary cusdy as the linchpin of any
special relationship exceptionMatican v. City of New York24 F.3d 151, 156 (2d Cir. 2008)
(compiling cases in which the government’s resitsh of the individual’s freedom impacted the
application of the special relatiship exception). Here, at the time that “assailants attacked”
Plaintiff, (Compl. § 16), he was not in anyatonship with Defendants that would resemble
those that have been found to lie within the bounds of the speleidbnship exception.
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of New York730 F.3d 128, 135 (2d Cir. 2013) (noting that “to sustain liability against a
municipality, the duty breached must be mitva@n that owed the public generally” and the
plaintiff “bears the burden of proving a specihationship” in order to establish liability
(internal quotation marks omittedMartinez v. County of SuffQIR99 F. Supp. 2d 424, 433
(E.D.N.Y. 2014) (noting that “absent a specidtienship, a municipalitgannot be held liable
for failing to provide proper police protecticandiscretionary governmental duty owed to the
public at large.” (alterations and intatrquotation marks omitted)).

To the extent Plaintiff asserts a state-created danger excepba$tmneythe Court
finds Plaintiff has failed to adequately allege thatendants’ actions fall under the ambit of this
exception. Under this form of liability, when gdvernment official takes an affirmative act that
creates an opportunity for a thiparty to harm a victim (or increas the risk of such harm), the
government official can potentiglbe liable for damages.Lombardi 485 F.3d at 80. In cases
where the Second Circuit has found a state-cratgtader, “a third party’s criminal behavior
harmed the plaintiff after a government act@ways a law enforcement officer—enhanced or
created the opportunity for theiminal act through some inteetion or relationship with the
wrongdoer.” Id. Put another way, the “special retatship” exception arises from “the
relationship between the statedaa particular victim, whereastate created danger’ liability
arises from the relationship between #iate and the private assailarRéng 432 F.3d at 109.

The early incantations of state-crehtlanger involved law enforcement officers
encouraging private actors to inflikarm upon others. In the wakel@Shaneythe Second
Circuit first recognized the natn of a state-created dangeDwares v. City of New YorR85
F.2d 94 (2d Cir. 1993pverruled on other grounds by Leéarman v. Tarrant Cty. Narcotics

Intelligence & Coordination Unjt507 U.S. 163 (1993). IDwares the plaintiff alleged that
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police officers conspired with “skheads” to assault a group of flag-burners expected to be at a
public protest. In particular, ¢plaintiff claimed that the policaficers who were present when
the skinheads attackdde plaintiff while he attendedeldemonstration (and supported those
who burned flags), had previously communicated to the skinheads that the police would not
interfere with, or arrest, the skinheadsdssaulting any flag-burners, “unless they got
completely out of control.”ld. at 96—97. According to tHewarescourt, such “a prearranged
official sanction of privately iricted injury would surely have violated the victim’s rights under
the Due Process Clausdd. at 99;see also Okin v. Vill. of Cornwall-On-Hudson Police Dep’t
577 F.3d 415, 429 (2d Cir. 2009) (“The affirmatoenduct of a government official may give
rise to an actionable due praseviolation if it communicates, ebatly or implicitly, official
sanction of private violence.”).

The next application of theage-created danger exception waslemphill v. Schottl41
F.3d 412 (2d Cir. 1998). Describistpte-created danger liability assing when a “state actor
aids and abets a private pairt subjecting a citizen tonwarranted physical harmd. at 418,
theHemphillcourt found such liability wére the police not opnlreturned a firearm to a robbery
victim, but then drove him to the scene of thielxer’'s arrest, whereupon the robbery victim shot
the robberid. at 418-20. The following year, 8nider v. Dylag188 F.3d 51 (2d Cir. 1999), the
Second Circuit held that a prisgnard who told inmates thatvitas “open season” on a prisoner,
created a danger where inmatdsideat up that prisoneld. at 55.

The reach of state-created liability was extenddeeina v. DePriscosupra InPeng
family members of pedestrians who were killgdan intoxicated oftiuty police officer brought
a 8 1983 action against other officers, claimirag they sanctioned the intoxicated officer’s

alcohol abuse and driving under th8uence, in violation of th pedestrians’ substantive due
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process rights. In analyzing theapitiffs’ theory of liability, thePenacourt broke down the
categories of officers into those who merelyilfd to intercede on the day of the accident,” and
those who encouraged, even ifpigitly, the intoxicated officer tarink excessively and drive.
Id. at 110-11. In making this distinction, the da@cognized that in @bying the state-created
danger doctrine, the Second Gitchas “sought to tread a fili@e between conduct that is
‘passive’ as ieShaneywnd that which is ‘affirmative’ as iDwares” id. at 109, an exercise
that the court acknowledged can be “difficult” at 110. Nonetheless, the court had little
trouble in holding that the pldiffs’ allegations regarding officerwho either failed to intercede
or otherwise “stood by and did nothing” to adsir¢he intoxicated officer previous misconduct
were “inadequate to state @bstantive due process claimd. As the court emphasized: “A
failure to interfere when misconduct takes place no more, is not sufficient to amount to a
statecreateddanger.” Id. (emphasis in original).

Plaintiff's allegations are fatifferent than those found by ti&=cond Circuit to fit within
the narrow class of cases where governmenptadiact is found to be state-created danger.
There obviously is nothing akin to the expliencouragement of trekinheads alleged in
Dwares There also is nothing similar to the direohtact between thedaenforcement officials
and the miscreants PenaandOkin, where the “repeated, sustained inaction” by the
governmental officials implicitly communicatéo the wrong-doers that there would be no
consequences suffered from their obvious and violent misd€xds, 577 F.3d at 428.
Admittedly, “[t]he boundaries of the state created danger exceptibe$tmaneyre not entirely
clear,” but the exception does requargovernment defendant to ‘adthbe a substantial cause of
the danger or at least enleant in a material way.””Scruggs v. Meriden Bd. of Edublo. 03-

CV-2224, 2007 WL 2318851, at *12 (D. Conn. Adg, 2007) (alteration omitted) (quoting
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Clarke v. Sweeneg12 F. Supp. 2d 277, 293 (D. Conn. 2004)). Put another way, Plaintiff's
failure-to-intercede theory does notkeayood a state-created danger claBee Pena432 F.3d
at 110 (“A failure to interfere when misconduct takgace . . . is not sufficient to amount to a
statecreateddanger.” (emphasis in original)).

Relatedly, Plaintiff's allegations fail tsupport the notion that Defendants’ conduct
shocked the conscience. As rihto establish a violen of his substantive due process rights,
in addition to the elements described abogarding state-createdmiger, Plaintiff must
demonstrate that Defendants’ actions were “se@qgus, SO outrageous, that [they] may fairly
be said to shock the contemporary conscientewis 523 U.S. at 847 n.8ge also Matican v.
City of New York524 F.3d 151, 158 (2d Cir. 2008). Uawis the Supreme Court noted that
intentionally inflicted injuriesare the “most likely to rise tihe conscience-shocking level.” 523
U.S. at 849. On the other end of the speunt the Supreme Court has emphasized that
“negligently inflicted harm is categorically benedhe threshold of consiitional due process.”
Id.; see also Okin577 F.3d at 431 (distinguishing betweeteitionally inflided harms, which
are likely to rise to conscier-shocking level, andegligently inflicted harms, which cannot
constitute conscience-shocking behavior) bétween these poles, tBepreme Court has held
“that harm inflicted recklessly or with delibeganhdifference does not gtk the conscience in
the context of a time sensitive emergency, such as a high-speed dilatedn 524 F.3d at
158 (citingLewis 523 U.S. at 853-54). However, evarthe contexbf deliberative
decisionmaking, the Second Circuish@cognized that where staietors have been subject “to
the pull of competing obligationsl’ombardi 485 F.3d at 83 (internal quotation marks omitted),
the courts should be reluctant to impose aaraonstitutional liability for the government

officials, whose decisionmaking might mibited by the threat of lawsuitdViatican, 524 F.3d
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at 159 (citing_ombardj 485 F.3d at 84% But where “the alleged behavior of . . . defendants
[took place] over an extended period of time anthenface of action that presented an obvious
risk of severe consequences and extreme darnge Second Circuibas found that official
inaction can shock the consciend&eng 432 F.3d at 114ee also Okins577 F.3d at 431-32
(finding that the plaintiffs’ dégations of the officers’ rep#¢ed failure to address obvious
domestic abuse created trialidsue about the officers’ ldeerate indifference and their
conscience-shocking behavior).

For Plaintiff to demonstrate conscience-shogKkbehavior in this cas he must establish
at least a plausible claim that Defendants wepeatedly and delibesdy indifferent to an
obvious threat of violence to him. There issuggestion that until thevents of November 3,
2012, Defendants knew of any violence inflicted agaPlaintiff (or even knew Plaintiff). And
Plaintiff's allegations make clear that Defentlawere in the middlef a brawl involving
numerous individuals, including Plaintiff. Jusgcause Plaintiff suffered injuries during this
fight in their presence does not mean Defnts’ conduct shocked the conscience and,

therefore, that Defendants violated Plainsiffubstantive due process rights. Accordingly,

Bndeed, in his Complaint, Plaintiff statesitfiDefendant . . . Lahar[] instead chose to
do nothing because his . . . attention was dagetd two men running and jumping into a cab,
leaving the scene where . . . [P]laintiff was selyeirgured and could have been possibly dead.”
(Compl. 1 20), suggesting any alleged indifference to Plaintiff's lbaitg was a result of
Defendant Lahar focusing his attention elsewhetkeascene of the figlait the DryDock club.
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Plaintiff has failed to demonsiie that Defendants violatedshaonstitutional right to bodily
integrity, and the Court grants Defentisi Motion To Dismiss on this grourid.

4. Excessive Force

Defendants assert that Plaintiff's exceedorce claim againefendant Henderson
should be dismissed for failure to state a clamd, alternatively, is pcluded under the doctrine
of collateral estoppel becauyt]he transcript from Gantt’s crimal trial establishes that he was
given a ‘full and fair opportunity’ to litigatthe allegation of assault on Officer Henderson.”
(Defs.” Mem. 18.) Defendants further note ttfj§o make [a] determination [as to whether
Defendant Henderson’s use of force was reasehahk [Clourt need dy consider Gantt’s
testimony at his criminal trial,” submittexs Exhibit C to Defendants’ filing.Id. at 17.) The
Court first addresses Defendants’ collateral ggstbargument, and then turns to the argument
that Plaintiff has failed to state a claim.

a. Consideration of Defendants’ Exhibits

As a threshold matter, the Court consideesgltoper treatment of exhibits submitted by
Defendants in connection with their MotiofiWhen considering a motion to dismiss, the

Court’s review is confined to the pleadings tisetaes, with a few well-established exceptions.

14 plaintiff's claim that “[t]heacts and practice[s] of [D]efdants” violated his rights
“secured by the [Eighth] . . . Amendment[],” (Cpn{ 35), are dismissed for failure to state a
claim. While Plaintiff is curretty an inmate at Clinton, the actis complained of did not occur
while Plaintiff was incarcerated and accordindhe Eighth Amendment is inapplicabl8ee
Farmer v. Brennan511 U.S. 825, 834 (1994) (finding thatsiobstantiate an Eighth Amendment
claim “based on a failure to prevent harm, itraatemust show thate is incarcerated under
conditions posing a substial risk of serious harni (emphasis added)leckman v. Medeane
746 F. Supp. 2d 471, 473 (W.D.N.Y. 2010) (“The Eighth Amendment protectiserated
individualsfrom being subjected to cruel and unusual punishment.” (emphasis added));
Zimmerman v. Seyfemlo. 03-CV-1389, 2007 WL 2080517, at *23 (N.D.N.Y. July 19,

2007) (“Under the Eighth Amendment, an inmlads the right to be free from conditions of
confinement that impose an excessive risthinmate[’]s health or safety.”).
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To go beyond the allegations in fogomplaint would convert the... motion to dismiss into one
for summary judgment . . . .Thomas v. Westchester Cnty. Health Care C&@&32 F. Supp. 2d
273, 275 (S.D.N.Y. 2002). However, a court rulorga Rule 12(b)(6) motion “may consider the
complaint[,] . . . any written instrument attachto the complaint an exhibit[,] or any
statements or documents incorporated in it byregiee,” as well as “matters of which judicial
notice may be taken, and documents eithéthig| plaintiffs’ possessin or of which [the]
plaintiffs had knowledge anglied on in bringing suit."Kalyanaram v. Am. Ass’n of Univ.
Professors at N.Y. Inst. of Tech., Iné42 F.3d 42, 44 n.1 (2d Cir. 2014) (alterations and internal
guotation marks omitted¥ee alsd_eonard F. v. Isr. Disc. Bank of N,Y99 F.3d 99, 107 (2d
Cir. 1999) (“In adjudicating a Rule 12(b)(8jotion, a district court must confine its
consideration to facts stated on the facthefcomplaint, in documents appended to the
complaint or incorporated in the complaint by refece, and to matters which judicial notice
may be taken.” (internal quotation marks omitte&ygng v. Palmisand.57 F. Supp. 3d 306,
317 (S.D.N.Y. 2016) (same).

Defendants have attached as exhibits &ir thlotion the jury veritt, Gantt’s testimony
in his defense, and the charge to the juryraddited to Gantt’s criminal proceedings in New
York State Court. (Lee Aff. Exs. B-D.) Asetimaterial from Gantt’s criminal trial is not
annexed to, nor referenced Riaintiff's Complaint, the Court declines to consider the
documents on that ground. Nor were the docunfertesgral” to Plaintiff's claims, as Plaintiff
makes no mention of the related criminal prodaegslin his submissions to this Couff.
Thomas 232 F. Supp. 2d at 276 (finding documents wWanrtegral” where tle plaintiff had to
rely on the content of them “in order to explavhat the actual unlawful course of conduct was

on which the [d]efendants embarkedsge also Munno v. Town of Orangetowl F. Supp. 2d
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263, 269 (S.D.N.Y. 2005) (finding documents were integral to the complaint where the plaintiff
“relied heavily upon [them] in &ming the [c]lomplaint”).

In resolving the instant Main, the Court is entitled to taketice of matters of public
records, including, for example, dispositions in criminal caSee Moore U.S.A. Inc. v.
Standard Register C0139 F. Supp. 2d 348, 363 (W.D.N.Y. 20@Q&Xplaining that a court may
take judicial notice of “matters of public recoravhich include “statutes, case law, city charters,
city ordinances, criminal case dispositions glettecisions of government agencies, published
reports, records of administrative agesgior pleadings ianother action”)see also Medcalf v.
Thompson Hine LLPB4 F. Supp. 3d 313, 321 (S.D.N.Y. 2015) (“In considering a motion to
dismiss, a court is permitted to take judicial @t public records . . . .”). However, in taking
judicial notice, the Court does so only to establish “the fact of such litigation,” but not for the
truth of the matters asserted in that proceed®ee Global Network Commc’ns, Inc. v. City of
New York458 F.3d 150, 157 (2d Cir. 2006) (“A courtyrtake judicial notice of a document
filed in another court . . . to establish the faicsuch litigation and tated filings.” (internal
guotation marks omitted)see also Roth v. Jenning89 F.3d 499, 509 (2d Cir. 2007) (“If the
court takes judicial notice, @oes so in order to determindnat statements [a document]
contained—nbuagain not for the truth of the matters assertéohternal quotation marks
omitted)). Accordingly, the Coutékes judicial notice of the fact that Plaintiff was convicted of
attempted assault on a police offi in connection with the evisnof November 3, 2012. While
the exhibits may be public records of whick tBourt may take judicial notice, it may not
consider them for the truth of the matters asserted thebeia.Roth489 F.3d at 509Global

Network Commc’nst58 F.3d at 157.

30



b. Collateral Estoppel

Collateral estoppel, also known as issue Ipgon, provides that “when an issue of
ultimate fact has once been determined by a valid and final judgment, the issue cannot again be
litigated between the same parties in any future laws@nviatkowski v. Citibank745 F. Supp.
2d 150, 168 (E.D.N.Y. 2010) (internal quotation marks omittefdtyl, 446 F. App’x 360 (2d
Cir. 2011);see alsdlracy v. Freshwater623 F.3d 90, 99 (2d Cir. 2010Collateral estoppel
precludes a party from relitigating in a subseq@etibn or proceeding an issue clearly raised in
a prior action or proceeding and decided agairadtghrty.” (internal quotation marks omitted)).
Accordingly, collateral estoppel Ivpreclude a court from decidiran issue where “(1) the issue
in question was actually and necessarily decidedprior proceeding, and (2) the party against
whom the doctrine is asserted had a full anddpportunity to litigatehe issue in the first
proceeding.”McKithen v. Brown481 F.3d 89, 105 (2d Cir. 2007) (internal quotation marks
omitted);see alsdHayes v. County of SullivaB53 F. Supp. 2d 400, 425 (S.D.N.Y. 2012)
(same). “The party asserting isoreclusion bears the burdersbbwing that the identical issue
was previously decided, while the party agamsbm the doctrine is asserted bears the burden
of showing the absence of a full and fair oppwitiuto litigate in the prior proceeding Colon
v. Coughlin 58 F.3d 865, 869 (2d Cir. 1995ge alsoarhomas v. Venditt®25 F. Supp. 2d 352,
360 (E.D.N.Y. 2013) (same).

Defendants assert that Plaintiff “was giweetiull and fair opportunity’ to litigate the
allegation of assault on Officer Henderson,” (Ddfem. 18), and that Plaintiff’s criminal
conviction for attempted assault on a police officer bars his excessive force claim in the instant
Action, (see id at 17-18). The Court disagrees.

A person is guilty of aggravated assault upgiolice officer when, “with intent to cause
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serious physical injury to a p®n whom he knows or reasonably should know to be a police
officer . . . engaged in the course of perforgnhis official duties, heauses such injury by
means of a deadly weapon.” N.Y. Penal Law 8§ 120.11. Here, the claim at hand—whether
Defendant Henderson used excessive forcenagRiaintiff—was not raised in the prior
proceeding. “An assault convieh does not bar an individuabm bringing a claim for
excessive force under [8] 1983, even where the ctiomi arises out of the same occurrence and
involves the same defendants if excessivedavas not relevant tand not raised in, the

criminal action.” Brooks v. BrennarNo. 12-CV-624, 2014 WL 6975370, at *6 (N.D.N.Y. Dec.
9, 2014);see Jeanty v. County of Oran@@9 F. Supp. 2d 533, 544 (S.D.N.Y. 2005) (holding
that the plaintiff's conviction foassaulting a corrections officéid not collaterally estop the
plaintiff's later excessive foee claim brought under § 1983 whéhe criminal court “did not

find that [the] plaintiffiwas not assaulted nor that [the] pl#f was not subjected to unnecessary
and wanton infliction of pain”) When Plaintiff was convicted fattempted aggravated assault
on a police officer, the jury did not find that PIfif was not assaulted, nor was it asked to find,
that Plaintiff was not subjected unnecessary use of forcé/hile Plaintiff’s conviction

“certainly cast[s] doubt on his claim,” it domet preclude him from raising it her&riffin v.
Crippen 193 F.3d 89, 92 (2d Cir. 1999). Thus, Plaingffot collaterally estopped from raising
his excessive force claim against Defant Henderson in the instant Action.

c. Failure to State a Claim

Defendants also contend that Plaintiff fails to state a claim for excessive force. (Defs.’

15 While the Court concludes thBtaintiff is not barred by thepllateral estoppel doctrine
in bringing his excessive force claim, and treu@ cannot consider Plaintiff’s trial testimony for
the truth of the matter asserted in deciding ihidgion, Defendants will have an opportunity to
rely on this testimony if theyilé a summary judgment motion.
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Mem. 15-18.) Plaintiff's sole allegation of@@ssive force is against Defendant Henderson for
“straddling . . . shak[ing,] and striking . . . [PHi&ff in the facial area wén [P]laintiff was on the
ground unconscious.” (Compl. § 21.) The Fourth Amendment, which protects against
unreasonable seizures, governs a claim that sixeeforce was used in connection with an
arrest. See Graham v. Conngt90 U.S. 386, 388, 391-95 (1989). In this context, the question
is whether the officers’ actions were “oltjgely reasonable” in light of the facts and
circumstances confronting them, without regardheir underlying intent or motivatiorbee

id. at 397. An officer’s actions are considered objectivehgasonable “when no officer of
reasonable competence could have madsahe choice in similar circumstanceténnon v.
Miller, 66 F.3d 416, 420-21 (2d Cir. 1995). As to the tarase of such a claim, “[n]ot every
push or shove™ is excessiv@raham 490 U.S. at 396 (quotingphnson v. Glick481 F.2d

1028, 1033 (2d Cir. 1973)), and “de minimis use®ode generally do not suffice to state a
constitutional claim, Griffin, 193 F.3d at 92 (italics omitted).

In reviewing such a claim, the Court consgléhe totality of the circumstances, . . .
including the severity of the crime at issue, wieetthe suspect posed an immediate threat to the
safety of others[,] and whether seactively resisting arrest.Sullivan v. Gagnier225 F.3d 161,
165 (2d Cir. 2000). Plaintif§ Complaint asserts that Defendant Henderson “assault[ed]
[P]laintiff” “when [P]laintiff was on the ground unconscious.” (Compl. 11 21, 23.) Interpreting
the allegations in the light most favorable to PlaintifeGonzalez2014 WL 2475893, at *2,
Plaintiff has stated a plausgbtlaim that Defendant Hender&actions were not objectively
reasonable as Plaintiff could nmve “posed an immediate thréathe safety of others” and
was not “actively resistingrrest” while unconsciousSullivan 255 F.3d at 165. Though

Plaintiff's allegations of excessiferce may be “weak” or “thin,Griffin, 193 F.3d at 91,
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Plaintiff plausibly states a claimahDefendant Henderson acted unlawfulijpal, 556 U.S. at
678, and therefore Defendants’ Motion To Disntiss excessive force claim against Defendant
Henderson is denied. The time to test the strength of Plaintiff's allegations will have to await
another day.

5. Malicious Prosecution and Malicious Abuse of Process

Defendants additionally argue that to théeex Plaintiff’'s Complaint can be read to
assert claims for malicious pexsution or malicious abuse ofquess, these claims must be
dismissed in light of Plaintiff’s convion at his related criminal trial. SeeDefs.” Mem. 14-15.)
In response, Plaintiff asserts thas Rlomplaint raises no such clainse€Pl.’s Resp. 7
(“Plaintiff does not make any claim within the]fnplaint to address [malicious prosecution or
malicious abuse of process].”).) Plaintifis not only failed to respond to Defendants’
arguments in support of dismisssie Lipton v. County of Orang&l5 F. Supp. 2d 434, 446
(S.D.N.Y. 2004) (“This Court ma and generally will, deem a claim abandoned when a plaintiff
fails to respond to a defendan#sgguments that the clairh@uld be dismissed.”), but has
affirmatively refuted Defendants’ suggestion tR&intiff intended to assert such claims. The
Court therefore dismisses these claims.

6. Injunctive Relief

Finally, Defendants argue thRalaintiff lacks standing tobtain injunctive relief and
alternatively, has failed to pledke necessary elements of aiwl for injunctive relief, because
Plaintiff does not allege the Ekhood of future harm at the hands of DefendarBeeefs.’

Mem. 18-23.)

16 Additionally, the Court denieBlaintiff's request for “reamable attorney’s fees,”
(Compl. 8), because “[a] pro 8gant who is not lawyer isnotentitled to attorney’s fees,”
Kay v. Ehrler 499 U.S. 432, 435 (1991) (emphasis omitted).
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To have standing to obtain injunctive relifaintiff “must show a likelihood that he will
be injured in the future” by theonduct he seeks to enjoighain v. Ellison356 F.3d 211, 215
(2d Cir. 2004) (alterations amdternal quotation marks omittedjee also O’Shea v. Littletpn
414 U.S. 488, 495-96 (1974) (holding that “[p]agt@sure to illegal condacoes not in itself
show a present case or controversy regaraiogctive relief . . . if unaccompanied by any
continuing, present adverse effectsPurther, “the injury or thia of injury must be both real
and immediate, not conjestl or hypothetical.”Shain 356 F.3d at 215 (alteration and internal
guotation marks omitted)).

In support of their argument, Defendants evGkg of Los Angeles v. Lyo461 U.S. 95
(1983), the seminal case on the essifiequitable standing. ltyons the plaintiff alleged that
during a traffic stop, police officers placearhin a chokehold, resulting in a loss of
consciousness and injuty his throat.ld. at 97-98. The plaintiff soughtjunctive relief against
the City of Los Angeles to prevent its policede from using chokeholds except where officers
were reasonably threatened with the immediate use of deadly fdr@.98. The plaintiff
alleged that he was entitled to such relie¢duse given the pervasive use of chokeholds by the
police, he had a justifiabfear of being choked againd. The Supreme Court disagreed,
holding that the risk that th@aintiff would come into contact with the police and suffer a
subsequent unlawful chokehold was speculativeaimre and insufficiertb confer equitable
standing.ld. at 109. Specifically, the Supreme Courdhiat “Lyons woudl have had not only
to allege that he would hava@her encounter with the police talso to make the incredible

assertion either, (1) thatl police officers in Los Angeleslwayschoke any citizen with whom
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they happen to have an encounter, . . . or, (2)thiegic]ity ordered or aborized police officers
to act in such manner.ld. at 105-06

Here, there is nothing in Plaintiff's Complaiimat indicates thikelihood of a future
encounter with Defendants, let alone that saiclencounter will result in the allegedly
unconstitutional conduct of which Plaintiff compila. Indeed, Plaiiff does not respond to
Defendants’ contention that hecks standing to assertkaim for injunctive relief.See Lipton
315 F. Supp. 2d at 446. Accordingly, the Court dses Plaintiff's claim for injunctive reliéf.

I1l. Conclusion

For the foregoing reasons, the Court gré&rggendants’ Motion Td®ismiss Plaintiff's
claims, with the exception of the claims agalbsefendant Ferrara andelexcessive force claim
against Defendant Henderson, as to whichQibert denies the Motion To Dismiss.

In light of Plaintiff's pro se status, and becatlss is the first adjudication of Plaintiff's
claims on the merits, Plaintiff's claims are dismasgathout prejudice. If Rintiff wishes to file

an Amended Complaint alleging additional faatsl otherwise addressing the deficiencies

" The Court notes that inyons the plaintiff had alleged #t the City of Los Angeles
provided “authorization, instrucin and encouragement” for thhee of chokeholds, and that the
tactic was “regularly and routinely” applied by polices officers finumerable situations”
where there was no threat of deadly fordé1 U.S. at 98. The Supreme Court concluded,
however, that this allegation wasdtrequivalent to the unbelievaldssertion that #hCity either
orders or authorizes appligat of the chokeholds whereetfe is no resistance or other
provocation.” Id. at 106 n.7. As detailesliprg Plaintiff fails to even allege that an official
policy or custom existed, let alone that themees a direct causal relationship between a policy
and Plaintiff's alleged constitutional deprivation.

18 Defendants additionally assénat Plaintiff's claim for ifunctive relief is deficient
because the Complaint lacks “[efve. . a basic allegation upon whito try to rest a claim of
standing,” (Defs.” Mem. 22), arttierefore the claim fails under RuL2(b)(6). As the Court
finds that Plaintiff lacks stanalg to pursue the claim pursuantRale 12(b)(1), it declines to
address Defendants’ arguments regeg the sufficiency of Platiif's claims. However, should
Plaintiff choose to file an Amended Complaing should include akiations that address a
likelihood that he will face a similar ha from Defendants in the future.
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identified above, Plaintiff must do so within 30 days of the date of this Opinion & Order. The
failure to do so may result in the dismissal of the claims with prejudice. If Plaintiff files no
Amended Complaint, the Court will assume Plaintiff intends only to proceed with the claims
against Defendant Ferrara and the excessive force claim against Henderson.

Within 14 days of the date of this Opinion & Order, Defendants shall provide the Court
with a service address for Defendant Ferrara. Upon receipt of the address, the Court will issue
an Order of Service as to the operative complaint.

The Clerk of Court is respectfully requested to terminate the pending Motion. (See Dkt.

No. 28.)
SO ORDERED.
Dated: March 2_1_, 2017

White Plains, New York

JKENNETH MKARAS—"
TED STATES DISTRICT JUDGE
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