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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

CIT BANK, N.A,,

Plaintiff,
No. 15-CV-8618 (KMK)
V.
OPINION & ORDER

PORTFOLIO RECOVERY ASSOCIATES,
LLC, MARIA GARTEN,

Defendants.

Appearances:

John J. Ricciardi, Esq.
Jack L. Glasser, Esq.
Lawrence, NY
Counsel for Plaintiff

Nicholas E. Perciballi, Esq.
Ross Eisenberg, Esq.
Stephen J. Vargas, Esq.
Dennis Jose, Esq.

Gross Polowy LLC
Westbury, NY

Counsel for Plaintiff

Peter Spino, Jr., Esq.
Law of Office of Peter Spino, Jr., Esq.
White Plains, NY
Counsel for Defendant Maria Garten
KENNETH M. KARAS, District Judge:
Plaintiff CIT Bank, N.A., bought this Action seeking tmreclose on a mortgage
encumbering 3 Apple Orchard Lane in Badf, New York 10506, together with the land,
buildings, and other improvements on the propehyg {Property”). (Dkt. No. 1.) Before the

Court are Plaintiff’'s Motion foSummary Judgment against MaGarten (“Garten”) and a
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Default Judgment against Portfolio RecgvAssociates, LLC (“Portfolio”). $eeDkt. No. 34.)
While Garten has answered and has opposegeth@ing Motion, Portfolio has not answered the
Complaint or otherwise participated in tiistion. For the following reasons, the Motion is
granted in part and denied in part.

|. Background

A. Factual Background

Although Plaintiff filed a Statement of Matal Facts Pursuand Local Rule 56.1,5ee
Dkt. No. 37), Garten did not file a responséhat statement. Where a party opposing summary
judgment has failed to respond to a Rule 56.1 senénthat statement “will be deemed to be
admitted for purposes of the motion.” L.R. Civ. P. 56.14eg also Giannullo v. City of New
York 322 F.3d 139, 140 (2d Cir. 2003) (“If the opposiagty then fails to@ntrovert a fact so
set forth in the moving party’s Rule 56.1 statem#rst fact will be deemed admitted.”). The
Court is free, however, to disredassertions for which “thereeano citations or where the cited
materials do not supportaHiactual assertions.Holtz v. Rockefeller & Cp258 F.3d 62, 73 (2d
Cir. 2001) (alteration and internal quotationrksaomitted). Plaintiff has not included any
citations in its Rule 56.1 statement, and tthesCourt may not deem those facts unopposed for
the purposes of this Motion. Instead, as PIfiih&s failed to follow the procedures for drafting
a Rule 56.1 statement, the Court will havedaduct its own review of the record.

On June 15, 2007, Garten executed a jgsony note in the amount of $810,000.00.
(SeeAff'n of Regularity Ex. A (“Edwards Aff.”) § 3 (Dkt. No. 35kee alsdAff'n of Regularity
Ex. E (“Certificate of Merit”), at unnumiped 3-5.) The note is endorsed in blaskg(
Certificate of Merit, at unnumbered 3—-6hdaPlaintiff claims ithad “possession of the

[p]Jromissory [n]ote on 6/29/07,” (Edwards Aff.4). Also on June 15, 2007, Garten executed



and delivered a mortgage on the Property in order to secure the promissoryseetedwards

Aff. I 5; see alscCertificate of Merit, at unnumberé&d-13.) The mortgage and note were
subsequently consolidated and assigned to Mgetgdectronic Registration Systems, Inc. as the
nominee for IndyMac Bank, FSBSéeEdwards Aff. § 5see alscCertificate of Merit, at
unnumbered 14.) The consolidated mortgage agsigned to Plaintiff on September 11, 2015.
(SeeCertificate of Meit, at unnumbered 41-432.)

Garten has not made payments on the note since June 1, 3@e8dyards Aff. § 6.)
Plaintiff affirms that on or about July 20, 2019 @&day pre-foreclosure tioe was sent via first
class and certified mail to Garten at the Proper8ee(idy 7;see alsAff'n of Regularity Ex.

B; Aff'n of Regularity Ex. H.) Pursuant tdew York Real Property Actions and Proceedings
Law 8§ 1306, Plaintiff filed notice of the pre-Balosure notice with the Superintendent of
Financial Services within 3 dag$ mailing the notice to GartenS¢eEdwards Aff.  8see also
Aff'n of Regularity Ex. I.) On or about JuBO, 2015, pursuant to thetes of the mortgage, a
notice of default was mailed to Gartese€Edwards Aff. § 9see alsAff'n of Regularity Ex.

C; Aff'n of Regularity Ex. G), but unlike the 9flay pre-foreclosure notice, Plaintiff has not
included any certified mailing receipiitv respect to the notice of default.

According to Plaintiff, the total amount ddénclusive of taxes, interest, and fees—is

$1,174,198.52. JeeEdwards Aff. 1 10.)

L An affidavit submitted on behalf of Plaintiff states that the assignment was made on
November 4, 2015s€eEdwards Aff. § 5), but no such datppears on the mortgage assignment
itself, (seeCertificate of Merit, at unumbered 41-42). Plaintiff's @aplaint alleges, consistent
with the record, that the assignmeras executed on September 11, 20eeCompl. § 14
(Dkt. No. 1).) An assignment date of Noweer 4, 2015 would be anomalous, as that would
postdate the Complaint in this Action.



B. Procedural History

Plaintiff filed the Complaint on November 3, 201%e€Compl.) Garten filed her
Answer on January 4, 2016SdeDkt. No. 10.) Portfolio has not appeared in this Action. On
March 16, 2016, Plaintiff requested leavdil® a motion for summary judgmentS¢eDkt. No.
13.) Before the Court held a conference regarding Plaintiff's applic&iamtiff requested and
obtained a certificate of &rult as to Portfolio. eeDkt. Nos. 19-20.) On April 26, 2016, the
Court held a conference whereirsét a schedule for discoverySeeDkt. (minute entry for Apr.
26, 2016)see alsdOrder (Dkt. No. 23).) Following discowerPlaintiff again requested leave to
file a motion for summary judgmenggeDkt. No. 29), which Garten did not opposse€Dkt.

No. 31). The Court held a conference opt8mber 16, 2016, at which none of Defendants
appeared,geeDkt. (minute entry for Sept. 16, 2016)hdathereafter setlariefing schedule sge
Dkt. No. 32).

Plaintiff filed its Motion for Summary Judgent and accompanying papers on November
4, 2016. $eeDkt. Nos. 34-38.) In its motion papersaipliff also requested that the Court
enter default judgment against Portfoli®&e€Dkt. No. 34.) Garten filed an opposition to the
Motions on December 14, 20168e€Dkt. No. 39), and Plaintiff filed a reply on January 9, 2017,
(seeDkt. Nos. 40—42).

[I. Discussion

A. Standard of Review

Summary judgment is appropriate where the movant shawstkiere is no genuine
dispute as to any material fact and the movaantigled to judgment as matter of law.” Fed.
R. Civ. P. 56(a)see also Psihoyos v. John Wiley & Sons, I'¢8 F.3d 120, 123-24 (2d Cir.

2014) (same). “In determining whether sumynadgment is appropriate,” a court must



“construe the facts in the lightost favorable to the non-moving party and . . . resolve all
ambiguities and draw all reasonable inferences against the mo#otv. Omya, In¢.653
F.3d 156, 164 (2d Cir. 2011) (internal quotation marks omittes;also Borough of Upper
Saddle River v. Rockland Cty. Sewer Dist. NA.61F. Supp. 3d 294, 314 (S.D.N.Y. 2014)
(same). “Itis the movant’s burden to shthat no genuine factual dispute exist¥t. Teddy
Bear Co. v. 1-800 Beargram C&73 F.3d 241, 244 (2d Cir. 2004ge also Berry v.
Marchinkowskj 137 F. Supp. 3d 495, 521 (S.D.N.Y. 2015) (same).

“However, when the burden of prooftaal would fall on the nonmoving party, it
ordinarily is sufficient for the movd to point to a lack of evidende go to the trier of fact on an
essential element of the nonmovant’s claim,” in which case “the nonmoving party must come
forward with admissible evidence sufficient to raasgenuine issue of faftdr trial in order to
avoid summary judgment.CILP Assocs., L.P. v. Pricewaterhouse Coopers, 43 F.3d 114,
123 (2d Cir. 2013) (alteration aimternal quotation marks omitted). Further, “[t]o survive a
[summary judgment] motion . , [a nonmovant] need[s] to creatore than a ‘metaphysical’
possibility that his allegationsere correct; he need|[s] to ‘cenfiorward with specific facts
showing that there is a genuine issue for tridNtobel v. County of Erie692 F.3d 22, 30 (2d
Cir. 2012) (emphasis omitted) (quotiMatsushita Elec. Indus.aCv. Zenith Radio Corp475
U.S. 574, 586-87 (1986)), “and cannot rely on the rabbegations or denis contained in the
pleadings,'Guardian Life Ins. Co. v. Gilmord5 F. Supp. 3d 310, 322 (S.D.N.Y. 2014)
(internal quotation marks omittedyee also Wright v. Gooy&54 F.3d 255, 266 (2d Cir. 2009)
(“When a motion for summary judgmentpsoperly supported by documents or other
evidentiary materials, the party opposingnsoary judgment may not merely rest on the

allegations or denials ¢iis pleading . . . .").



“On a motion for summary judgment, a factaterial if it might affect the outcome of
the suit under the governing lawRoyal Crown Day Care LLC Rep't of Health & Mental
Hygiene 746 F.3d 538, 544 (2d Cir. 2014) (internal qtiotamarks omitted). At this stage,

“[t]he role of the court is not teesolve disputed issues of fact but to assess whether there are any
factual issues to be triedBrod, 653 F.3d at 164 (internal quotation marks omitted). Thus, a
court’s goal should be “to isolate angplbse of factually unsupported claim&eneva Pharm.

Tech. Corp. v. Barr Labs. Inc386 F.3d 485, 495 (2d Cir. 200dnternal quotation marks

omitted) (quotingCelotex Corp. v. Catretd77 U.S. 317, 323-24 (1986)).

When ruling on a motion for summary judgmeant]istrict courtlsould consider only
evidence that would bedmissible at trial. See Nora Beverages, Inc. v. Perrier Grp. of Am., Inc.
164 F.3d 736, 746 (2d Cir. 1998). “[W]here a party rebesffidavits . . . to establish facts, the
statements ‘must be made on personal knowlesgegut facts that would be admissible in
evidence, and show that the affiant . .campetent to testify on the matters statediStiso v.
Cook 691 F.3d 226, 230 (2d Cir. 2012) (gugtFed. R. Civ. P. 56(c)(4)3ee also Sellers v.

M.C. Floor Crafters, Ing.842 F.2d 639, 643 (2d Cir. 1988) (“Rule 56 requires a motion for
summary judgment to be suppeat with affidavits based guersonal knowledge . . . ."Raity v.
Kralik, 51 F. Supp. 3d 414, 419 (S.D.N.Y. 2014) (disregarding “statements not based on [the]
[p]laintiff's personal knowledge”)Flaherty v. Filardj No. 03-CV-2167, 2007 WL 163112, at *5
(S.D.N.Y. Jan. 24, 2007) (“The testrfadmissibility is whether aasonable trier of fact could
believe the witness had personal knowletiaternal quotation marks omitted)).

B. Analysis

A plaintiff mortgagee in a f@closure action establishes a prima facie case “by presenting

a note, a mortgage, and proof of defaut.” Sav. Bank, FSB v. Evancio. 13-CV-878, 2014



WL 1515643, at *4 (E.D.N.Y. Apr. 18, 2014ee also U.S. Bank, N.A. v. Squadron VCD,,LLC
No. 10-CV-5484, 2011 WL 4582484, at *4 (S.D.N.Y. Oct. 3, 2011) (“Under New York law,
summary judgment in a mortgafggeclosure action is appropte where the note and mortgage
are produced to the [c]ourt along with proof tthet mortgagor has failed to make payments due
under the note.”)aff'd, 504 F. App’x 30 (2d Cir. 2012). Aftestablishing a prima facie case,
the plaintiff has a presumptivaght to foreclose, “which can gnbe overcome by an affirmative
showing by the mortgagor.Squadron2011 WL 4582484, at *4ee also Builders Bank v.
Beach 116-23 LLONo. 09-CV-2220, 2011 WL 2672567,*&t (E.D.N.Y. Apr. 15, 2011)
(holding that where the defendartitad not “contest[ed] the factgiving rise to a prima facie
case, the plaintiff “therefore ha[d] a presumetight to collect which could only be overcome
by an affirmative showing from the defendantalterations and internal quotation marks
omitted)),adopted by011 WL 2680327 (E.D.N.Y. July 8, 2011).

1. Prima Facie Case

There is no dispute that Pdiiff has established a prima facie case. Plaintiff has
produced the note and mortgageedCertificate of Merit, annumbered 3-36), and has offered
an affidavit indicating that Garten has beedéfiault of her loan obligations since June 1, 2010,
(seeEdwards Aff. § 6). Garten has not offeredaéfidavit or other evidence to refute this, and
has not disputed that Plaintiff has prodd adequate evidence of defauBe¢Mem. of Law in
Opp’'n to Pl.’s Mot. for Summ. J. and DeftJ. (“Def.’s Opp’'n”) 4 (Dkt. No. 39-1)?) Plaintiff

has therefore established a prima facie casaesgmésumptively entitled to foreclosure.

2 Garten’s memorandum in opposition is atetls an exhibit to the affirmation of
Garten’s counsel.SegeAff'n in Opp’n (Dkt. No. 39).)
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2. Notice of Default

Garten argues, however, that the Motion should be denied because Plaintiff has produced
no “actual proof” that it mailed ehnotice of default to Garten, a condition precedent for
foreclosure under the terms of the mortgadggee(idat 4-5.) Specifically, Garten argues that
the affidavits submitted by Plaintiff attesting tlia¢ notice of default was mailed to Garten are
“substantively meaningless” because they “unsubstantiated and conclusoryld. @t 5-6.)

In New York, “failure to comply with aandition precedent enumerated in a mortgage
agreement is an affirmative defense to a mortgage foreclosure adfioeWest Bank, NA v.
Rubig No. 14-CV-3800, 2015 WL 5037111, at *2 (DY. Aug. 26, 2015). Compliance with
a condition precedent, such as mailing a noticgeddult, may not be established merely by
“unsubstantiated and conclusory” allegatio@®VIAC Mortg., LLC v. Bell11 N.Y.S.3d 73, 74
(App. Div. 2015) (“We agree with the mortgagor defants that this affidavit, which asserted
that the notice of default was sent in adamce with the terms of the mortgage, was
unsubstantiated and conclusory . . .s8e also Wells Fargo Bank, N.A. v. Eis@88 N.Y.S.2d
682, 683 (App. Div. 2014) (“The unsubstantiated and lkesiocy statements in this affidavit,
which indicated that the required notice of detffawds sent in accordanwaéth the terms of the
mortgage, combined with the copy of the noticdeffault, failed to showhat the required notice
was mailed by first class mail or actually delivetedhe notice address if sent by other means,
as required by the mortgage agreementf3BC Mortg. Corp. (USA) v. Gerhe55 N.Y.S.2d
131, 132 (App. Div. 2012) (same).

Here, contrary to Gartentontention, Plaintiff has not pduced merely “unsubstantiated
and conclusory” allegations of compliance. &a&t, Plaintiff has offeretthe affidavit of Julian

Taylor, an employee of Plaintiff, who attethat he is familiar with the business records



maintained by Plaintiff, that he has personal knowledge of the “operation and the circumstances
surrounding the preparation, mainteoe, distribution, and retrievaf records in [Plaintiff's]

record keeping systems,” that those recamgsmade contemporanebysnd that he has

personally examined those business recordsrtbroothat a notice of default was mailed to

Garten on July 20, 2015S¢eAff'n of Regularity Ex. C { 2—3.XGarten has not contested that

any portion of this affidavit is uruthful or that Taylor is inpompetent to give such testimony,

and has not even submitted an affidavit disputtirag the notice of default was mailed to her.

Courts have not hesitatéal grant summary judgment in similar circumstances.

In Rubiq the court granted summary judgment where the defendant “ha[d] produced no
evidence supporting his argument that the notice mest mailed; he ha[d] not even submitted a
declaration stating he never received theaeoti 2015 WL 5037111, at *3. The court went on
to point out that the plaintiff had also submitteddisputed evidence” that it was the plaintiff's
“regular practice . . . to generagad mail notices to borrowers default and to place a copy of
the notice in [the] [p]laintiff'doan file,” and that “this regal practice was followed in [the]
[d]efendant’s case.ld. Similarly, inWells Fargo Bank, N.A. v. UllaiNo. 13-CV-485, 2015
WL 3735230 (S.D.N.Y. June 15, 2015), the couttihieat the plaintiff had adequately
established that it had mailed notice of foreclosure by submitting an affidavit “aver|[ring] that
[the loan servicer] maintain[ed] an electronic ‘Idde’ for each loan that it manage[d], . . . that
it ha[d] a file for [the defendant’s] loan,” and thihe records indicateddhnotice of foreclosure
was timely mailed.Id. at *9.

Here, Plaintiff has offered an affidavit froam employee with personal knowledge of the
servicing records maintained by Plaintiff andopy of the notice of default itself. Admittedly,

unlike the plaintiffs inRubioandUllah, Plaintiff has not offered eertified mailing receipt or a



copy of the record showing thidie notice of default was serfbee Rubip2015 WL 5037111, at
*3 (“[The] [p]laintiff also submits a copy of the hoe of default along with what appears to be a
copy of the computer-generated markingshe envelope in which it was sentUljah, 2015
WL 3735230, at *9 (“[The servicer] has submitted tiotice that was generated by its computer
system for [the defendant], along with a print-otithe notations made to [the defendant’s] loan
file, which indicate that a 90-day foreclosureic®twas mailed to [the defendant] on October 9,
2012."). Butin light of Garten’s failure to cast that notice was seaud received, and in the
absence of even a scintilla ofi@ence that the notice of defawas not mailed out as described
in the affidavit, the Court finds these distinctiomsnaterial. There ithus no triable issue of
fact with respect to Plaintiff's compliancattvthe condition precedentquiring that notice of
default be mailed to Garten.
3. Standing

Garten next argues that Plaintiff lackareling because the assignment of the note and
mortgage were not recordedsegeDef.’s Opp’n 7-83 Garten, however, provides no authority
for the proposition that a mortgage assignment mesecorded to confastanding, and Plaintiff
has provided ample authority indicatingtmo such recordg is required. SeeMem. of Law in
Reply and Further Supp. of Pl.’s Mot. forrBmn. J. and Default J. 7-8 (Dkt. No. 40).)
Specifically, as Plaintiff points out, “[o]nce a notdnansferred . . . , the mortgage passes as an
incident to the note.’Aurora Loan Servs., LLC v. Tayld4 N.E.3d 363, 366 (N.Y. 2015)
(internal quotation marks omittedjee also Bank of N.Y. v. Silverbe®g6 N.Y.S.2d 532, 537

(App. Div. 2011) (“As a general matter, once a pissory note is tended to and accepted by

3 Garten also references New YorkxTlzaw § 258(1), which requires certain tax
payments when a mortgage is analy recorded, but does not assert that Plaintiff failed to pay
any required taxes.SéeDef.’s Opp’'n 7-8.)
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an assignee, the mortgage passes as an intudéd note.”). Moreove“an assignment of a
note and mortgage need not be in writing @an be effectuated by physical delivery.”
Silverberg 926 N.Y.S.2d at 537 (rejecting the defendaatgument that “bsause the plaintiff
failed to provideproof of recordingof the corrected assignmenttbé mortgage prior to the
commencement of the action, it may be infettret the plaintiff did not own the notes and
mortgages prior to that date”).

There is no dispute that Plaihis the holder of the promsory note, and therefore even
if it could be said that any agsiment of the mortgage was invhlthe issue is irrelevant. The
promissory note, which is endorsedlank, is in the possessionlaintiff and the interest in
the mortgage passed as an inciderthe note. Plaintiff therefoteas standing to assert its claim.

Although Garten raised other affiative defenses in her Answesg€Dkt. No. 10), only
the two addressed above were discussed in thtextoof the Motion. Plaintiff having made a
prima facie case of its entitlement to foastire and Garten hang failed to rebut the
presumption arising out of that prima facieaaglaintiff is entitled to summary judgment.

C. Default Judgment and Attorney’s Fees

Plaintiff has also moved for default judgment against Portfolio. Default judgment in this
Court is governed by the Court’s individual practiaes procedures, which are available online.
Plaintiff's counsel is directed to comply withose instructions in der to secure a default
judgment against Portfolio.

Any request for costs and attorney’s felesidd be set forth in the default judgment
application, accompanied by appropriate docuatént of the hours worked and the reasonable
billing rate of Plaintiff's counsl. The Court will not reimburselaintiff’'s counsel merely upon

an “estimate” of attorney time spent—"Any attorney who applies for court-ordered
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compensation in [the Second] Circuit must document the application with contemporaneous time
records specifying, for each attorney, the date, the hours expended, and the nature of the work
done.” OneWest Bank, N.A. v. Cole, No. 14-CV-3078, 2015 WL 4429014, at *6 (E.D.N.Y. July
17, 2015) (alterations and internal quotation marks omitted). “The absence of contemporaneous
records precludes any fee award in all but the most extraordinary of circumstances.” OneWest
Bank, N.A. v. Denham, No. 14-CV-5529, 2015 WL 5562980, at *10 (E.D.N.Y. Aug. 31, 2015)
(internal quotation marks omitted), adopted by 2015 WL 5562981 (E.D.N.Y. Sept. 21, 2015); see
also Cole, 2015 WL 4429014, at *6 (same). Accordingly, in the absence of extraordinary
circumstances, Plaintiff will be awarded attorney’s fees only if it provides contemporaneous time
records “specify[ing], for each attorney, the date, the hours expended, and the nature of the work
done.” N.Y. State Ass’n for Retarded Children, Inc. v. Carey, 711 F.2d 1136, 1148 (2d Cir.
1983).

III. Conclusion

For the foregoing reasons, Plaintiff’s Motion for Summary Judgment is granted, and its
Motion for Default Judgment is denied without prejudice. Plaintiff is instructed to follow the
Court’s individual practice and procedures for seeking default judgment. In its application for
default judgment, Plaintiff should provide a proposed final judgment as to all Defendants. The
Clerk of Court is respectfully directed to terminate the pending Motion. (Dkt. No. 34.)

SO ORDERED.

DATED:  Juned§, 2017
White Plains, New York

Tt
TED STATE DISTRICT JUDGE
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