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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

STATE FARM FIRE & CASUALTY COMPANY

a/sfo DAVID HAWKER,
Plaintiff,
-against-
SWIZZ STYLE, INC,,
Defendant. No. 15 Civ, 9432 (NSR)

OPINION & ORDER
SWIZZ STYLE, INC,,

Third-Party Plaintiff,
-against-
STADLER FORM AKTIENGESELLSCHAFT,

Third-Party Defendant.

NELSON S. ROMAN, United States District Judge

An air purifier designed overseas by a Swiss corporation caught fire and caused damage
to a home located in Bedford Hills, NY, The insurance company covering the home brought suit
against the U.S. distributor of the air purifier claiming design defects caused the fire. The
distributer counter-sued the foreign manufacturer. The foreign third-party defendant now seeks
to dismiss the third-party complaint for lack of personal jurisdiction. Despite recent Supreme
Court cases restricting the exercise of personal jurisdiction over foreign defendants, the

manufacturer in this case has sufficient contacts with New York to establish specific jurisdiction,
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For the following reasonshe motion todismissis DENIED.
BACKGROUND

For the purposes of determining whether personal jurisdiction exists over thpattiyd-
defendant, the relevant fattken from the motion papease as follows.
. Facts Alleged in the Underlying Action

In mid-2012, David Hawker, a resident of Bedford Hills, New York, came to own a
“Viktor” air purifier when it was “dropshipped” to him via “the gilt.com websitby Swizz
Style Inc. (Answer 18, ECF No. 11.) On June 26, 2014, the air purifier caught fire at Mr.
Hawker’s property in Bedford Hillsausirg damage to his home and personal propgitiotice
of Removal, Ex. 1 (Verified Compl.) 11 10, 12.) Fortunately, Mr. Hawker had an insurance
policy issued by State FarFkire & CasualtyCo. (“State Farm”)covering the property and
personal items containegderein. [d. { 8.)

After the fire, State Farm exercised its rights under the policy and, asysulsued
Swizz Style on behalf of Hawker, as subrogee, alleging Swizz Stylglig@ece led to the
defective air purifier catching fire and causing property damage imibard of $267,141.47.
(Id. 11113, 14, 20.) State Farm alleged that Swizz Style “designed, manufacturedebiad, t
distributed, delivered, sold, repaired, serviced, and/or inspected” the air purtfitssadd and
distributed [the] & purifier to wholesale and retail establishments for its sale and distribution in
the State of New York.” Id. §10-11.)

Swizz Style responded to the allegations by admitting that “it sold the [] air p{ifie

issue] before June 26, 2014” and furtkgplaining that “it sells the V[iktor] air purifier in the

1 The motion was fully briefed as of August 30, 2018edMem. in Supp. of Mot. (“Stadler Mem.”), ECF
No. 46; Aff. Thomas Becker in Supp. of Mot. (“Becker Aff.”), ECF Ni&; Mem. in Opp’n of Mot. (“Swizz
Opp’'n”), ECF N0.48; Decl. Juerg Baenziger in Opp’n to Mot. (“Baenziger Decl.”), ECF49pReply Mem. in
Supp. of Mot. (“Stadler Reply”), ECF N&O.)



United States” but “purchased and continues to purchase the [] air purifiets ftael Stadler
Form Aktiengesellschaft” Gtadler Forri), which is located in Switzerland. (Answer § 5.)
Swizz Style additionally denied that the air purifier was defective and denigoingbility for
whatever acts led to Hawker’'s damagds. {21-22.) Rather, Swizz Style alleged it would be
entitled to indemnification from Stadler Form, the party “soteponsible for defectively
designing, manufactured, building, testing, distributing, delivering, setepgiring, servicing

or inspecting the air purifier in all relevant respects[Third Party Compl. 11 14, 17.)

. The Relationship Between Distributor Swizz Style, Manufacturer Stadler Form, and
New York

Stadler Form was organized under the laws of Switzerland starting in 1998 andsoperate
out of Lug, Switzerland. (Becker Aff. ] 4.) Stadler Form has never been incorporated in
New York, has never maintained its principal place of business or an office in N&whder
never maintained any employees or bank accounts in New York, has never beerecetpsto
business or had a registered agent for service of process in New York, has nedodeased
any property in New York or had a New York phone number, and has never paid any taxes to
New York. (d. 16-14, 17.) Stadler Form alleges that it maintains no assets in New York, and
that no employee of Stadler Form travelled to New York on its behalf in connection to the
matters at issue in this lawsuitd (1115, 16.)

Instead, Swizz Style, an Ohio-based corporation, purchased Viktor air puridiers
Stadler Form pursuant to a written distribution agreement. (Third Party Contpl7 §13)

Swizz Style has been the exclusive U.S. distributor of Stadler Form’s gaod<2606.
(Baenziger Decl. $.) The purifiers are shipped “free-board” and title is transferred between

Stadler Form and Swizz Style in China. (Becker Aff. 1 22.) I&t&brm thus asserts that the



allegedly negligent actions connected to the manufacturing of the air pwafiigd have taken
place in either Switzerland or Chindd.(Y 19.)

Stadler Form asserts that it does not directly sell, distribute, or transiéktbeair
purifiers to citizens of New York. (Becker Aff. §{ 20-21.) Moreover, Stadler Fbheges it
“did not have any input and/or control regarding where Swiss Style would ultynsatethe []
air purifiers in the United States.Id( 1 23.) Instead, it was Swizz Style that had the
“responsiblility] for selling and delivering the [] air purifiers to end userd retailers in the
United States.” Il. § 24.) Swizz Style, however, alleges that Stadler Fowhieh “derives
most of its revenue dm international commercezchose to “target[] New York as a market for
its fashionable, stylish products, and was keenly aware of the significanbsplseproducts]’
in New Yok. (Baenziger Decl. 1 2, 8.)

In fact, Swizz Style and Stadler Form engage“many meetings in 2010 and 2011 in
which [they] discussed [] th[ose] considerations and made New York a targese@&tdhem.”
(Id. § 10.) Swizz Style alleges that foougson New Yorkpaid off, as Stadler Form knew: in
2012, “monthly meetings b§kype” took place between the two where Swizz Style “advise[d]
Stadler Form’s personnel, including its principal Martin Stadler, on signtfgaes and its
significant retailer/resellers buyers, especially those in New Yoik."{(12.) Swiss Style
alleges that at the time Mr. Hawker purchased his Viktor air purifier, New ivade up 34% of
Swiss Style’s sales of Stadler Form productd.  14.) As to Swizz Style’s knowledge of
Stadler Form’s main source of revenue, the principal of Swizz Stydsed on his “long

association with Stadler Form and its principals before and after DeceéfiEf—asserts that

2 Swizz Style also alleges that it and Stadler Form were “affiliated cdipasaup until the end of 2011,
when Mr. Baenziger sold his shares in one company for exclusive contwizzf Style and the corpate
relationship changed. (Baenziger Decl4]%.) The full extent of the agreements between the corporations and
their structures are unclear.



Stadler Form “derives most of its substantial revenues from international coexméd. 1 19
see alsdtadler Reply a6 (undisputed).)

Regading the fire at issue in the direct action, Swizz Style alleges that Stadhter For
provided “retrofitting kits” to “correct[] a potential overheating condition in thigds air
purifiers sold. . . into New York” after a government recall of the purifiers in Europe between
2011 and 2012.1d. 13.) Moreover, Swizz Style alleges Stadler Form “encouraged” it to delete
any records of the reworking of the units, which it contends demonstrates Stadietknew or
should have known that it could be calledcatcount for a fire in New York.”Id.) The email
excerpt cited by Swizz Style indicates th@tbomas Becker, Production and Quality Control
Manager for Stadler Form, suggested Swizz Style could “delete the messfgé homepage,”
presumably regarding the overheating issuge Swizz Style was “able to contact nearly all [of
its] customers,” particularly since “it was not a require[ment] from thergovent that [Swizz
Style] do [the] rework[.]” [d. 1 17 see alsdBecker Aff.§ 2 (noting Mr. Becker’s history with
the company)
[11.  Procedural History

On October 22, 2015, Plaintiff State Farm filed suit agddeséndaniSwizz Style in
New York state court. (Notice of Removal § 1, ECF No. 1.) On December 1,201z, Style
removed the state court action to this Court on the basis of diversity jurisdictioice(Nf
Removal -3, 5.f Swizz Stylethen filed a thireparty complaint againStadler Fornon

January 29, 2016(ECF No.17.) StadleFormhas moved to dismissahcomplaint on the basis

3 On the basis of the pleadings, affidavits, and declarations subntiegpiatties are entirely diverseda
the amount in controversy is greater than $75,%28 U.S.C. 81332. State Farm is an lllinois corporation
having its principal place of business in Bloomington, lllinois; Mr. Havi&e citizen of the State of New York
residing in Bedford HillsNew York; Swizz Style is an Ohio corporation having its principal plédrisiness in
Dover, Ohio; and Stadler Form is a Swiss corporation having its prindgead of business in Zug, Switzerland.
(Third Party Compl., 19-7; Becker Aff. 1B, 4; Baenziger Decl. ¥.)
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that the Court cannot assert personal jurisdiction theeBwiss company(ECF No.42.) Swizz
Style has requested the opportunity to take jurisdictional discovery in the event th&r@sur
Swizz Style has failed to establishrigdiction. GeeSwizz Opp’n at 6, 1,/Baenziger Decl. 24
(describing areas whediscoverymay beneeded)

STANDARD ON AMOTION TO DISMISS
FOR LACK OF PERSONAL JURISDICTION

“In order to survive a [Rule 12(b)(2)] motion to dismiss for lack of peldganadiction,
a plaintiff must make a prima facie showing that jurisdiction exidtgti ex rel. Licci v.
Lebanese Canadian Bank, SA132 F.3d 161, 167 (2d Cir. 2013) (quotifigomas v. Ashcrqft
470 F.3d 491, 495 (2d Cir. 2006)). “Such a showing entails making ‘legally sufficient
allegations of jurisdiction,’ including ‘an averment of facts that, if creditedjuld suffice to
establish jurisdiction over the defendantPenguin Grp. (USA) Inc. v. Am. Buddé®9 F.3d
30, 35 (2d Cir. 2010) (alteration in original) (citation omitted). Although the “plaintififdiee
ultimate burden of establishing jurisdiction over the defendant by a preponderancente,”
Waldman v. Palestine Liberation Or@35 F.3d 317, 334 (2d Cir. 2016) (quotikgehler v.
Bank of Bermuda Ltd101 F.3d 863, 865 (2d Cir. 1996)), the Court will “construe the pleadings
and any supporting materials in the light most favorable to the plaintiff[]” wbesidering
whether such a showing has been mddeci, 732 F.3d at 167 (citinGhloé v. Queen Bee of
Beverly Hills, LLG 616 F.3d 158, 163 (2d Cir. 2010)).

DISCUSSION

The Court must decide whether Swizz Style, an Ohio corporation, can assert personal
jurisdiction over Stadler Form, a Swiss corporation, in this suit brought under giversi
jurisdiction in a federal court located in New York: the forum where the injutieigeal to have

occurred. “In diversity cases ., a district court looks to the law of the state in which it sits to



determine whethet has personal jurisdiction over foreign defendanfhas v. Estate of
Leven 116 F. Supp. 3d 314, 323 (S.D.N.Y. 2015) (citimgj Shoe Co. v. State of Wash., Office
of Unemployment Comp. & PlacemeBi26 U.S. 310 (1945)see alsdrown v. Lockheed
Martin Corp, 814 F.3d 619, 624 (2d Cir. 2016) (quothigowsmith v. United Press In'B20
F.2d 219, 223 (2d Cir. 1963) (en banc) (Friendly, J.)) (“[T]he amenability of a foreign
corporation to suit in a federal court in a diversity action is deternimnaccordance with the
law of the state where the court sits, with ‘federal law’ entering tttanei only for the purpose
of deciding whether a state’s assertion of jurisdiction contravenes a comséitguarantee.”).
After “determin[ing] whether thdefendant is subject to jurisdiction under the law of the forum
state—here, New York*>—a court must consider “whether the exercise of personal jurisdiction
over the defendant comports with the Due Process Clause of the United Stateat{oonistit
Sonera Holding B.V. v. Cukurova Holding A0 F.3d 221, 224 (2d Cir. 2014) (citibigci,
732 F.3dat 168).

“[A] court may exercise two types of personal jurisdiction over a corpoedémdant
properly served with process]:] . specific (also called ‘cadaked’) jurisdiction and general
(or ‘all-purpose’) jurisdiction.”Brown, 814 F.3d at 624. “Specific jurisdiction is available when
the cause of action sued upon arises out of the defendant’s activities in aldtate.New
York, thee are four vaeties of instate activities that can subject a foreign defendant to
jurisdiction pursuant to New York’s “longrm” statuteN.Y. C.P.L.R. 8 302(a)See Licci 732
F.3dat168. “General jurisdiction, in contrast, permits a court to adjudicate any caus®if ac
against the corporate defendant, wherever arising, and whoever the plaBrafivihh 814 F.3d
at624. New York permits the exercise of general jurisdiction, pursuant to N.Y..R.R.B01,

“where a company ‘has engaged in such a continuous and systematic course of “daggsbusi



[in New York] that a finding of its “presence” [in New York] is warrantedSbnera 750 F.3d
at 224 (quotind_andoil Res. Corp. v.l&xander & Alexander Serys7 N.Y.2d 28, 33 (1990)).

Third-Party Plaintiff Swizz Style does not assert thiaird-Party Defendanbtadler Form
can be subjected to general jurisdiction. (Swizz Opp’n &t Bherefore, the Courtarrows its
focus todetemine 1)whetherStadler Form is subject to specific jurisdiction pursuant to N.Y.
C.P.L.R. 8 302(a), and ®hetherexercising personal jurisdiction over Stadler Form would
comport with due process.
l. Specific Jurisdiction under New York law

UnderNew York’s longarm gatute, a court has specific jurisdiction over a foreign
defendant that: 1) “transacts any business within the state or contrasteamyo supply goods
or services in the state,” 2dommits a tortious act within the stit8) “commits a tortious act
[outside] the state causing injury to person or property within the state,” or A¥,'oses or
possesses any real property situated within the state.” N.Y. C.P.L.R. § 302(&)alleged
tortious act occurred outside of New York loausd injury inside New Yorlas in this case,
then there are additional prerequisites to asserting jurisdiction over tlgnfdedendant. The
defendant must either &egularly do[] or solicit[] business” in New York, B@ngage[] in any
other persistent course of conduct” in New York, c) “derive[] substantial revenugfrods
used or consumed or services rendered” in New York, @ealve[] substantial revenue from
interstate or international commerce” and “expect[] or should reasonably expect t

[occurring outside New York] to have consequences” in New York. N.Y. C.P.13B2®&)(3).

4 Given Stadler Form’s generally lacking physical presence in the stattheaseparation between itself
and its U.S. distributor, Swizz Style, the Court additionally finds it ehlikhat Stadler Form’s relationship to New
York is the “exceptional case” rendering it “at home” in this forugeeDaimler AG v. Baumarl34 S. Ct. 746
761 n.192014) see also BrowmB14 F.3d a629 (“mere contacts, no matter how ‘systematic and continuous,’ are
extraordinarily unlikely to add up to an ‘exceptional caseSnera 750 F.3dat 226 (even if various contacts with
New York were imputed to foreign corporation at isstigjauld not be “at home”).
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The third basis for asserting specific jurisdiction is relevant to the instantalispu
involving Stadler Form, as the alleged defective design of the air purtddvinave taken place
by Stadler Form in Switzerland or Chirzand the result of the defective design was felt in New
York whenthe purifiercaught fire. Swizz Style relies &ernan v. Kurz—Hastings, Incl75
F.3d 236 (2d Cir. 1999), to establish perdguarisdiction over Stadler Forpursuant to the final
avenue available under3®2(a)(3)—substantial revenue derived from internatiammammerce
coupled with a reasonable expectation that the corporations actions outside of tveidthte
have consequees in the stateSeeN.Y. C.P.L.R. 8302(a)(3)(ii). Under this portion of the
long-arm statute’ [t] he test of whether a defendant expects or should reasonably expect his act
to have consequences within the State is an objective rather than subjectivarah&fie
simple likelihood or foreseeability ‘that a defendant’s product will find its way inte Merk
does not satisfy this eleméiit Kernan 175 F.3d at 241 (quotingllen v. Auto Specialties
Mfg. Co, 45 A.D.2d 331, 333 (3d Dep’'t 1974ndIn re DES Cases/89 F. Supp. 552, 570-71
(E.D.N.Y.1992).5

In Kernan the Second Circuit determined that the court had personal jurisdiction over a
Japanese manufacturer und&0®(a)(3jii) even though the company operated through a
Pennsylvania distributor and did not directly serve consumers in New Yrat 242. The
Circuit emphasized thexclusivity of thesales agreemebetween the manufacturer and the
distributor, which sold the allegedly defective product “hot stamping patsssue inlie case
and the manufacturer’s “general knowledge” that the distributor would resefiines in

Pennsylvania and throughout the United Stalés.Moreover, he exclusive sales agreement

5> “There is some uncertainty as to whether courts should require ‘@fupagailment’ as part of the
foreseeability element.Levans v. Delta Airlines, Inc988 F. Supp. 2d 330, 339 (E.D.N.Y. 2013) (finding
§ 302(a)(3)(ii) ot met after incorporating the minimum contacts due process analysiBaritmgarm statute).
This Court opts to keep the two analyses separate absent a clear indicatidrefdemtY ork state courts.

9



permitted the sale of the Japanese manufa&ysesduct throughout the world, though it did not
specifically direct the Pennsylvania sales agernarget the New York marketd.

Nevertheless, th€ernancourt was satisfied théte manufacturerdid indeed attempt to serve
the New York market, eveif it did so indirectly’ such that the manufacturer might have
expected its actions to have consequences in New Yark.

The court inKernananalyzed the differencéetweerSchaadt v. T.W. Kutter, Incdl69
A.D.2d 969, 970 (3d Dep’t 1991here the Third Department of New York’s Appellate
Division concluded a German manufacturer of a meat packing machinencdblel subjected to
New York’s longarm statuteandKappas v. T.W. Kutter, Inc192 A.D.2d 402, 402 (1st Dep't
1993) where the First Department sought a more complete record regarding the same
manufacturer’s contacts with New York. Notably, Keppascourt looked at the distributor’s
servicing of machines in New York and the manufacturer’s warrantingge ghithines-
considering the naturd the contractual relationship between the parties and the imputation of
contacts on an agency basis. UltimatdigKernancourt found the potential fotle exchange
of information relevant to product development” to be a key factor tipping towarésifipas
side of the scale and away fr@chaadtmeaning that the manufacturer’s poterfoal
awareness of profitable markets for the machines militated in favor aigrgrjurisdiction
over the manufactureiStadler Form largely ignordé&ernanexcept to question its continued
viability in passing, which is discussed further below, and to strenuously argue that thés case i
more likeSchaadt (SeeStadler Reply at2 see infraSection ll(due process analysik)

Until the Second Circuit direlgtaddresse&ernan it controls this Court’s analysis of
jurisdiction pursuant to N.Y. C.P.L.R.3®2(a)(il—which may be broader than the confines of

due process—arnits applicablesasily lead to the same resultith regard to New York’s long-
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arm Seeg.q, Ikeda v. J. Sisters 57, In&No. 14 Civ. 3570 (ER), 2015 WL 4096255, at *5, *8
(S.D.N.Y. July 6, 2015) (personal jurisdictisimsappropriate under New York law but would
not satisfy the demands dfie process). &ed on the allegations preserded Swizz Style’s
supporting declaratiorfgwizz Stylehas made a prima facie showing that Stadler Form derives
substantial revenue from international commeared should reasonably have expected the
potential design flaw associated with the air purifier to have ramifications idrifted States
generally and New York specificallyindeed, Stadler Form is alleged to have participated in
monthly meetings where New York was targased on design amdarket considerations.

Therefore, he Court must now dataine whether exercising jurisdiction over Stadl
Form pursuant to New York’s longrm datute would comport with due process.
. Due Process Consider ations

The Supreme Court has reshaped the contours of personal jurisdiction over the course of
this decade. Through its decisionslifMcintyre Mach., Ltd. v. Nicastré64 U.S. 873 (2011),
Goodyear Dunlop Tires Operations, S.A. v. Brogé¥ U.S. 915 (2011Raimler AG v.
Bauman 134 S. Ct. 746 (2014), aMdalden v. Fiore134 S. Ct. 1115 (2014), previous
conceptions of where a corporation is “at home” or what activities create suffieeto a
forum for the purposes of establishing jurisdiction over aa@tion have been eschewed in
favor of more restrictive formulations.

GoodyearandDaimler reduced the exercise géneral jurisdiction in favor of specific
jurisdiction. Goodyeay 564 U.Sat924 (“the paradigm forum for the exercise of general

jurisdiction. . . for a corporation . . . [is] one in which the corporation is fairly regarded as at

6 Stadler Fom does not dispute that it derivagstantial revenue from international commerce. (Stadler
Reply at6.) Indeed, Swizz Style’s revenues from New Yor&cfically total approximately $330,006r the year
the air purifier wa sold,$530,000for the year when it caught firand $440,006t thetime theaction was
commenced (Baenziger Declfj 14.)
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home”) (citation omitted)Daimler, 134 S. Ct. at 761 (“the inquiry und8oodyearis not
whether a foreign corporation’s in-forum contacts can be said tosen® sens&ontinuous
and systematic,’ it is whether that corporation’s ‘affiliations with the Stateceéizontinuous
and systematic” as to render [it] essentially at home in the forum State’tjdfcitanitted and
emphasis addedy. at 761 n.19 (“We do not foreclose the possibility that in an exceptional
case. . . a corporation’s operations in a forum other than its formal place of incorporation or
principal place of business may be so substantial and of such a nature as to eender th
corporation ahome in that State”).

But specific jurisdiction has receded as well untlévicintyreandWalden Seel.
Mclintyre 564 U.Sat888-89 (Breyer, J., concurring) (“a single sale of a product in a State does
not constitute an adequate basis for asserting jurisdiction over an statefiefendant, even if
that defendant places his goods in the stream of commerce, fully aware (and tigtiageh a
sale will take place”)d. at 882 (Kennedy, J., pluralify{*The defendans transmission of goods
permits theexercise of jurisdiction only where the defendant can be said to have targeted the
forum”); Walden 134 S. Ct. at 1123 (“Due process requires that a defendant be haled into court
in a forum State based on his own affiliation with the State, not based on the ‘randonougytuit
or attenuated’ contacts he makes by interacting with other persons affilithettienState”)’.

Against this revised backdrop, in orderdetermine “whether a forum State may assert

specific jurisdiction over a nonresident defendant,” the Court “focuses on thensta among

” These decisions have serious ramifications for American citizemsping to sue multinational
corporations in American court§ee J. Mclntyre564 U.S. aB94 (Ginsburg, J., dissentingf}he splintered
majority today ‘turn[s] the clock back to the days before moderndongstatutes when a manufacturer, to avoid
being haled into court where a user is injured, need only fikatevash its hands of a product by having
independent distributors market it.”) (citation omitteBgimler, 134 S. Ct. af72 (Sotomayor, J., concurring) (“the
majority’s approach unduly curtails the States’ sovereign authorégljtalicate disputes against corporate
defendants who have engaged in continuoussabdtantial business operations within their boundarise®;also
Brown 814 F.3d a627 (“Offsetting the apparent harshnes$tioé Daimler decision] the Court explained its
expectation that its ruling, while restrictive of general jurisdiction, lefillplaintiffs with an adjudicatory forum by
recourse to specific jurisdiction of courts in states bearing a relatictosthip cause of action”).
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the defendant, the forum, and the litigatioMaldman 835 F.3dat 335. “[T]he assertion of
jurisdiction [must also] ‘comport[] with ‘traditional notions of fair play and ¢absal justice—
that is, [ it [must be] reasonable under the circumstances of [this] c&ssrian 175 F.3d
at244 (citations omitted).

a. Forum Contacts

“[T]he defendant’s suitelated conduct must create a substantial connection with the
forum State” in order for the exercisejofisdiction to & consistent with due process.
Waldman 835 F.3d at 335 (quotiryalden 134 SCt. at1121). When considering the
“minimum contacts” that must be present between the defendant and the forumatiigisan
looks to the defendarst’contats with the forum State itself, not the defendant’s contacts with
persons who reside thereld. (quotingWalden 134 S. Ct. at 1122). Aftér Mcintyre “a local
plaintiff injured by the activity of a manufacturer seeking to exploit a multistagéobal
market” cannot bring suit against the foreign manufacture in the “courte pfabe where the
product was sold and caused injury” without more: “reg{jldllow’ or ‘ regular courseof sales
in [the state]” or a “special statelated design, advestng, advice, marketing, or [something]
else.” J. Mcintyre 564 U.S. at 910-11 (Ginsburg, J., dissenting) (citing amongst other cases
Kernan v. Kurtz-Hastings, Ing.id. at 889 (Breyer, J., concurring) (controlling opinion).

Thus, espite th&kernancourt’s determination that exercise of personal jurisdiction was
warranted where the manufacturdrd indeed attempt tpndirectly] serve the New York
market,”the revisedstrictures of due process now require “something mdfernan 175 F.3d
at242;J. Mcintyre 564 U.S.at 889. Compare, e.gOneBeacon Ins. Grp. v. Tylo AB31 F.
Supp. 2d 250, 260 (D. Conn. 2010) (exercising specific jurisdiction over a foreign manufacturer

that “had no specific knowledge of what would become of its products once it provided them to

13



[its U.S. distributor] other than the general knowledge that [the distributor]ld resell them
somewhere in the northeastern United Stat@ath Oticon, Inc. v. Sebotek Hearing Sys., LLC
865 F. Supp. 2d 501, 513 (D.N.J. 2011) (“there is no doubtih&tdintyrg stands for the
proposition that targeting the national marketasenough to impute jurisdiction to all the
forum States [and] ...overruled the line of cases. which held to the contrary”). Courts in this
Circuit have also recognidghatKernanmay be in conflict with). Mcintyre See Tanner v.
Heath Graphics LLCNo. 15 Civ. 0098 (LEK) (CFH), 2017 WL 922013, at *7 (N.D.N.Y. Mar.
8, 2017) (Kernans holding on [due process] conflicts with Justice Breyeoscurrence ind.
Mclintyregl and is no longer good law.”)kedg 2015 WL 4096255, at *9 (“The Court notes,
however, thaKernanwas decided before the Supreme Court issued its opinidn Mcjntyrd
and that the Second Circuit has not indicated whanyf effect [that case] has &ernan”).
Thus, Swizz Style’s reliance dfernanand similar cases iscompletewith regard to the due
process portion of thescific jurisdiction analysis.

The Court inDaimle—which focused on general rather than sipegirisdiction—
provided a brief overview of situations where a finding of specific jurisdiction woutthsibly
still comport with due process, listing forum specific connections such as: “desitpel product
for the market in the forum State, advertising in the forum State, establishingetshton
providing regular advice to customers in the forum State, or marketing the produgftlar
distributor who has agreed to serve as the sales agent in the forum“stegg of the
manufacturer or distributor to serve, directly or indirectly, the marketdg@roduct in other
States,” having its largest distribution of its product in the forum State, or therfigous[] and
deliberate[] exploit[ation]” of the forum State’s mark&aimler, 134 S. Ctat755 n.7 (quoting

Asahi Metal Industry Co. v. Superior Court of Cal., Solano,@80 U.S. 102, 112 (1987)
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(opinion of O’Connor, J.)World-Wide Volkswagen Corp. v. Woodsda4 U.S. 286, 297
(1980),Calder v. Jones465 U.S. 783, 789-90 (1984), akdeton v. Hustler Magazine, Ind65
U.S. 770, 780-81 (1984)).

Of the courts in this Circuit that have considekeninanlike situations posf. Mcintyre
only one has found that the exercise of personal jurisdiction over the foreign defendant woul
not offend due process. UTIC Fire & Sec. Americas Corp. v. NCS Power, ,Itle “something
more” was present: the foreign manufacturer had to “approve” any ordersvecet@m its
distributor. 844 F. Supp. 2d 366, 369 (S.D.N.Y. 2012). That approvateswnt led the court
to determine that the manufacturer had “presumptive knowledge” over the “hundreds of
thousands of batteries that were sold to [the injured plaintiff]” as a result ofsthbuwtor’s
solicitation of business and actual sales witilaw York. Id. at 376-77(these factors
demonstratedd strong[erjnference of an expectation of true national distribution . . . than that
which could be drawn from thke Mcintyredefendans sale of [a] . . limited number of units to
an independent U.S. distributpr

In the remaining examples, where only an exclusive distributorship agreexmset
between the distributor and manufacturer and allegatioftswh-specific contactsvere
lacking courts have understandably found that they cannotitdimally exercise personal
jurisdiction over the manufacturef.anner 2017 WL 922013, at *7 (“no indication that [the
manufacturer] engaged in any New Yddcused activities” where there wamsily one
documented sale [made] to New Ydgdnd]that sée took place under a nationwide distribution
agreement that did not explicitly target New Y9rkkedg 2015 WL 4096255, at *8 (no
allegations presenttiat demonstratghe manufacturer’'s] specific efforo sell in New York,

such asspecial stateelaed design, advertising, advice, marketing, or anygtleise.”);
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Davidson v. Honeywell Int'l IncNo. 14 Civ. 3886 (LGS), 2015 WL 1399891, at *3 (S.D.N.Y.
Mar. 26, 2015) (manufacturer’s “alleged negligence in the design, manufacturesamiblgsof
[a pat] on the aircraft . . took place in Maryland,” the manufacturer “never manufactured or
sold [the part] to customers in New York,” and the plaintiffs did not show “any action
purposefully directed toward New York'Boyce v. Cycle Spectrum, In803 F.R.D. 182, 186
(E.D.N.Y. 2014) (no allegations of “any arrangements with companies incorporatechgr
business in New York to sell bicycle parts or bicycles contaipiigmanufacturer’sparts in
New York” and the manufacturedid not target ta New York market”)Dejana v. Marine
Tech., Ing.No. 10 Civ. 402939 (WDW), 2011 WL 4530012, at *6 (E.D.N.Y. Sept. 26, 2011)
(manufacturer “d[id] not have representatives in New York, [] ha[d] not deliverdd tooblew
York, and [] d[id] not solicit salesiiNew York”).

Thethoughtfulanalysisn Ikeda v. J. Sisters 57, Ingerves as a useful comparator, since
theaction involveda similar scenaricand the courdetermired that ahough New York’s long-
arm statute was satisfied, the allegationghat casevere insufficient to allow ito exercise
jurisdiction overaforeign defendant in accordance with the bounds of due process. 2015 WL
4096255, at *5, *8.In Ikedg a consumer was injured by a hair care product in New Yldrk.
at*1. The product’s sole U.S. distributor was based in Florida, and the product’s manufacturer
was based in the United Kingdord. at*2. There the paintiffs failed to allege “that any
additional products manufactured by [the foreign manufacturer] reachedwh¥dyke market,
let alone ventured to estimate the volume of [its] goods that make their way istatthéld.
at*8. “Nor ha[d] they alleged any other facts that demonstrate[d] [the manefas}specific
effort to sell in New York, such as ‘specsthterelated design, advertising, advice, marketing,

or anything else.”ld. Thus, the Court had no choice but to fihd gaintiffs’ jurisdictional
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allegations lackingld. at *8-10 (providing the plaintiffs with the opportunity to conduct
jurisdictional discovery prioto dismissing the complaint).

In contrasto Ikedg Swizz Style has allegetat a significant volume of its saless the
exclusive distributor in the United Statewere directed to New York, that Stadler Form was
aware and “targetedNlew York specifically, and that Stadler Form might reasonably have
suspected it could be called upon to answer for any fires related to the Viktoifeargur light
of the retrofitting kits it provided to Swizz Style to correct the overheatinggm On the basis
of these allegations, Stadler Form has even greater knowledge of New York’saimepart
terms of product sales than the manufactur&fTi€ Fire—and the items missing frotkedaare
present.See also Darrow v. Deutschlantil9 A.D.3d 1142, 1144-45 (3d Dep’t 201&efman
corporation’s “awareness” of the regional distribution network by which its preodiere
distributed to New York provided minimum contacts “compatible with federal duegzroce
standards”).Therefore, Swizz Style has alleged Stadler Form haththienum contacts with
New Yorknecessary to suppdhe exercise of specific jurisdiction.

b. Reasonableness

Because Swizz Style has established the necessary minimum contacts between Stadl
Form and New York, the Court must decide if the exercise of personal jurisdictiothever
Swiss corporation would be reasonaliternan 175 F.3d at 244. The burden now shifts to
Stadler Form to proffer a compelling reason against the exercise of jiosdiBurger King
Corp. v. Rudzewica71 U.S. 462, 477 (1985) (“where a defendant who purposefully has
directed his activities at forum residents seeks to defeat jurisdiction, he nagsit@e
compelling case that the presence of some other considerations would rendetiqmisdi

unreasonable”)The reasonableness of jurisdiction is inversely proportional to thienomm
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contactgresent Seeid. (“[reasonablene$sonsiderations sometimes serve to establish the
reasonableness of jurisdiction upon a lesser showing of minimum contacts than woultsetherw
be required”).

There areife “reasonableess” factorghat inform this determination

(1) the burden that the exercise of jurisdictioitl wnpose on the

defendant; (2)he interests of the forum state in adjudicating the

case; (3}he plaintiff' s interest in obtaining convenient and

effective relief; (4xhe interstate judicial system’s interest in

obtaining the most efficient resolution of the controversy; and

(5) the shared interest of the states in furthering social substantive

policies.
Kernan 175 F.3dat 244. In this modern era, the first prong is largely disregarded with respect to
solvent corporate defendantsl. at 244 (“the conveniences of modern communication and
transportation ease what would have been a serious burdea f@w decades afo And it is
hard to imagine that a corporation with distributors in every country acrosmbeevgpould be
heavily burdened by travel or translation costs.

As for New York’s interest imdjudicatinghis case, Stadler Form arguasaction for
indemnificationis largely unimportant to thet&e. See Asahi480 U.Sat114-15 (“The dispute
between [the Taiwanese corporatiand[the Japanese corporatidmlas] primarily about
indemnification rather thajenforcing] safeg standards”) And it is true that Swizz Style’s
foreign corporate status weighs against New York’s interest in thisrmittat 114. But the
realquestion is whether New York is concermeith or interested iproviding a pathway téull
recovery for the damagesaused by the allegeddiefectively designed product.

The two phases of the action cannot be artificially broken apart. A citizen of Ndw Y
was allegedly harmed by tortious conduct. For his insurer to recoup the costs of thegjama

solvent liable party must be held accountable. If the distributor was held liabtutwfficient

recourse against the manufacturer of the item, then in many scenariosrthetdrsivould
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becomeeffectively judgment proof-particularly in costly products liability litigation. New
York would surely not welcome such a resulind the sameeasoning demonstrat8svizz
Style’sinterest in having Stadler Form in the litigation.

As to the interstate judicial systemsterest in efficiency or the shared interest between
New York and Switzerland in furthering particular policies, neither partyatidsessed the
issues in depth with regard to any conflicts between New York and Switzetldite Court
disagrees that New York’s general interest in protectingtizens is outweighed by Stadler
Form’s conflicting assertion that it did not targjeis forum. Swizz Style has alleged monthly
meetings updating Stadler Form as to the produetysnkarkets—including New York.
Moreover, the Court finds that the underlying product liability determinatiolheviar more
efficient, andhatconsumers in New York thatay be at risk from potentialkaulty products
will be more protected, by keemistadler Formn the case.

As Stadler Form has failed to make a compelling demonstration to the cotfteary,

reasonableness factors weigh in favor of exercising jurisdiction over Stadiarin this action.

8 Stadler Form and Swizz Style disagree as to the import of one provisi@neshin one of the
agreemats between the parties, though Stadler Form largely concedes it isdablgpto the instant dispute, with
which the Court agreesSé¢eStadler Mot. afLl7.) The agreement citkby Stadler Form restructured the corporate
relationship between it and Szi Style, and acknowledged that Swizz Style would continue to be the exclusive
distributor of Stadler Form products in the United Stat&gelDecl. Thomas Pender in Supp. of Mdix. 1, ECF
No. 39.) The specific provision at issue states: “All disputesonnection with this agreement will be negotiated
without recourse of the Legal System and decided by a judge. Every legabeeisoexcluded.”1d. at 116.)

Undoubtedly, whether due to translation or draféngrs the provisions are unclear and internally
inconsistent. The provision indicates that all “legal recourse is@ealu In accordance with that exclusion, “[a]ll
disputesn connectiorwith th[e] agreement” were required to be “negotiated without reedtio] the Legal
System[.]” Yet disputes were also to be “decided by a judge.” The in@ndes cannot be reconciled.

In any event, drawing all inferences in favor of Swizz Style, thetGimdls that liability for design defects
causing damage to a consumer’s property is unrelated to the scope oftibigguargreement and construes the
provision narrowly as relating only to disputes relating to theuestring of the companies, or to the ongoing
validity of the exclusive distribution agreemdgttween Swizz Style and Stadler Form, but not to secondary matters
such as indemnification under circumstances like those alleged in this case.
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CONCLUSION
For the foregoing reasons, Third-Party Defendant’s motion to dismiss for lack of personal
jurisdiction is DENIED. The Clerk of Court is respectfully directed to terminate the motion at
ECF No. 42. Third-Party Defendant shall file any answer to the Third-Party Complaint on or

before April 14, 2017, The parties are directed to inform Judge Davison of this Court’s ruling

and to revise their case management plan accordingly.

Dated: March 23,2017 SO ORDERED:
White Plains, New York e

o

NELSON S. ROMAN
United States District Judge
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