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UNITED STATES DISTRICT COURT BOCUMENT
SOUTHERN DISTRICT OF NEW YORK CLECTRONICALLY FILED
DOC #: 1
CONNIE AVARAS, individually and as parent of N.A., | paTE FiLED:_ 28] I
' . I LS A |
Plaintiffs,
-against-
15 CV 9679 (NSR)
CLARKSTOWN CENTRAL SCHOOL DISTRICT, OPINION & ORDER

BOARD OF EDUCATION FOR THE CLARKSTOWN
CENTRAL SCHOOL DISTRICT, and NEW YORK
STATE DEPARTMENT OF EDUCATION,

Defendants.

NELSON S. ROMAN, United States District Judge

Plaintiff Connie Avaras, individually and as parent of N.A., brings this action pro se agaihst
the Clarkstown Central School District (the “District”), the Board of Education for the District (the
“Board”) (collectively the “District Defendants”), the New York State Department of Education
(the “Department™), and the following Department officials: Mary Ellen Elia, the State
Commissioner of Education (“Elia”), Christopher Suriano, the Assistant Commissioner of Special
Education (“Suriano”), Joanne LaCrosse, Coordinator of Special Education Policy and
Professional Development (“LaCross™), Noel Granger, Supervisor of Program Development and
Support Services (“Granger”), and Jackie Bumbalo, Coordinator of Upstate Regional Special
Education Quality Assurance (“Bumbalo”) (collectively, the “Department Officials”) pursuant to
the Individuals with Disabilities Education Improvement Act (“IDEA” or “IDEIA”), 20 U.S.C.
§ 1400 et seq., Title TI of the Americans with Disabilities Act (“ADA”), 42 U.S.C. § 12181 et seq.,
Section 504 of the Rehabilitation Act of 1973 (“RA™), 29 U.S.C. § 794, and 42 U.S.C. § 1983

(*Section 1983”).
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Principally, Ms. Avaras seeks judicial review of a decision made by a State Review Officer
(“SRQ”) at the Department, who affirmed the decision of an Independent gl&xficer (“IHO”),
regarding théistrict’s offered IEPs for the 20112, 2012-13, and 2013-14 school years.

Before the Couris Plaintiff’'s Motion for Pendency invoking 8415(j) of the IDEA, or the
so-called “stayput” provision (“Plaintiffs Motion”)! (SeePlaintiff's Brief in Support of her
Motion for Pendency (“PIf. Br.”) (ECF N@&6).) For the following reasons, Plaintiff's Motion is
GRANTED in part and DENIED in part.

BACKGROUND ?

The Court assumes the parties’ familiarity with éixéensive factual backgrounegarding
Plaintiff's substantive claims for relief, amibw only discusesthe following facts necessaryp
decide this motion

N.A., Plaintiff's child, is a resident of the District who has been classified as learning
disabled. $eeC.R. 634 (“SRO Dec.”), at8) He was educated within the district for his
Kindergarten (201411) and first grade (20112) years. $eeSRO Dec. at 7C.R. 3576 (“IHO
Dec.”), at 43) Three days before the endfokt grade upon Plaintiff's request, the Distrist
committee ofspecial education (the “CSEReld an initial meeting to ascertain whether N.A.
would be classified as learning disabled and what, if any, special educatiaeserauld be

appropriate¢o ensure N.Areceived a free appropriate public education (“FAR&S)required by

1 In addition to Plaintiff's Motion, pending before this Court are two séparmtions: (1) the District Defendants’
motion for summary judgment on each of Plaintiff's substantive claints(2) the Department and tBepartment
Officials’ motion to dismiss the Amended ComplainSe€ECF Nos. 43, 53.) Due to the voluminous nature of the
administrative record in this matter, and the imminent nature of thesteggmrding pendency, this Court will issue
a separate apion on Defendants’ motions in due course.

2 As the parties have failed to provide the Court with any exhibitsgpatiof their papers on Plaintiff's Motion, the
Court will refer to the decisions by the SR8g€C.R. 634 (“SRO Dec.”)), and IHO s C.R. 3576 (“IHO Dec.")),

for the factual and procedural background of this case, found in the certified peceided to this Court in connection
with the District Defendants’ motion for summary judgment. The citatpye$ixed by “C.R” refer to thepage
numbers in the certified record.



law. (SeeSRO Dec. at § At thatmeeting, N.A. was classified learning disabled, an individualized
education program (“IEP”) was developed, but no services were provided, ashevessltothe
201142 school year.Seedd.; IHO Dec.at 50) Moreover, Plaintiff rejected the IEP and informed
the District that she believed the services detaileditherere not appropriate.ld()

On August 20, 2012, Plaintiff advised the District, viadetthat she was rejecting theP
and unilaterally placing N.A. at the Hawk Meadow Montessori School (“Hawk Megdd®ée
SRO Dec. at 3 A CSEmeeting was thereaftéeld on September 28, 2012d.} Prior to that
meeting, on September 12, 2012, Plaintiff advised that she agreed with the ctassihithl.A.
as learning disabled, but did not consent testheicesecommenad (Id.) N.A. attended Hawk
Meadow for the entirety of the 20413 school year.(Id.) Beginning in October of 2012, the
District began providing transportation for N.A. to and from Hawk Meadd®eelHO Dec. at
53.)

In June of 2013, the CSE reconvened for its annual review to develop and/or revise an IEP
for N.A. for the following school year, 2013-14ld.(at 9) Plaintiff attended the meeting, and an
IEP was devieped. (d.; IHO Dec. at 55.)This IEP however, was identical to the IEP that was
developed at the initial CSE meeting held a year earli®eefRO Dec. at 9; IHO Dec. at 5.
Plaintiff rejected this IEP as well, and N.A. attended Hawk Meadow fd2@h8-14 school year,
and has been a student there ever sil8eeSRO Dec. at 9; IHO Dec. at 6.

On September 27, 2013, Plaintiff filed her due process complaint arguing that tinet Dist
failed to provide N.A. a FAPE for the 2012, 201213, and 20134 school years. SeeSRO
Dec. at 9. Upon application by Plaintiff, on March 1, 2Q1#Ae IHOentered an interim order (the
“Interim Order”) whereby she held that Hawk Meadow was N.A.’s-themnent placement.C(R.

115456 (“Int. Ord.”)) She specifically held that “the student’s pendency placement” was Hawk



Meadow and that “from September 27, 2013, the date of the parents’ [due process clpunmidint
such time as the issues raised in their DPC are resolved by final tndebistrid was directed
to provide “[tlransportation to and from Hawleadow. ...” (Id. at 1157.) Neither party
appealed the Interim Order.

On March 25, 2015, the IHO issued Hacision regarding the challenges to theslEP
offered for the 201112, 201213, and 20134 school years(SeelHO Dec. at 7§ The IHO
determinedhat the District provided a FAPE for the 2012 and 20134 school years. Id. at
63-69; 7273.) The IHO decided, however, that the District failed to provide a FAPBdi2G12
13 school year, that Hawk Meadow was an appropriate replacement, and that Risreiftitled
to reimbursement for 20123 tuition and transportation costdd.(@t 7£72; 7375.) The parties
thereafter appealed the IHO decision to the SRO who affirmeltH®is determinations. (See
SRO Dec. al4-34)

Plaintiff initiated this federal lawsuit on December 8, 2015eeECF No. 1.) In her
motion, Plaintiff seks an order enforcing the stay put providim@llow N.A. to remain at Hawk
Meadow during the pendency of this litigationSegéPIf. Mot. at 11.) Plaintiff also seeks
“retroactive, current and prospective tuition” for Hawk Meadow, tranapont “and related
services”, ana@ttorney’'sfees. (d.) She also requests that this Court grant her cosgtery and
punitive damages “in the form of [a] monetary award for Districts [sic} cegoing violation of

[the] IDEA .. .." (Id.)

3 The SRO'’s decision deviates from the IHO’s insofar as it adjustsrthara of tuition reimbursement Plaintiff was
entitled to. $eeSRO Dec. at 233.)



LEGAL STANDARD

IDEA

The IDEA was enacted “to assure that all children with disabilities have aeat@bl
them. . .a free appropriate public education which emphasizes special education and related
services designed to meet their unique neelkifphy v. Arlington Cent. Sch. Dist. Bd. of Educ.
297 F.3d 195, 197 (2d Cir. 2002) (quoti@gdar Rapids Cmty. Sch. Dist. v. Garret 526 U.S.

66 (1999))internal quotations omitted)l'he federal government provides money “to assist state
and local agencies in educating handicapped childeenlong as they provide a FAPBP.oe v.
East Lyme Bd. of Educ7/90 F.3d 440, 448 (2d Cir. 2015)oward that end, educational distsict
prepare an IEP in collaboration with “parents, educators, and representativesobioibledistrict,
[which] sets out the child’s present educational performance, establishes amhsaorterm
objectives for improvement in that performance, and describes the special déssguetion and
services that will enable the child to meet those objectivbiitphy, 297 F.3d at 197 (quoting
Honig v. Doe 484 U.S. 305, 311 (1988)) (internal quotations omittddie services attendant to
the designed instruction “encompf@stransportation, and such development, corrective, and
other supportive services .as may be required to assist a child with a disability to benefit from
special education.’Doe, 790 F.3d at 448.

A parent who is dissatisfied with the offered IEP may challenge the Distoit€s of
FAPE by filing an administrative due process compldor review by an IHO. See 20
U.S.C. 8§ 1415see also Murphy297 F.3d at 19%&ee also T.M. v. Cornwall Cent. Sch. Digb2
F.3d 145, 152 (2d Cir. 2014). After the IHO issues its decision on the merits, the aggriéyed par
can seek review of that tiemination by an SROMurphy, 297 F.3d at 197. “Ordinarily, appeal

maybe taken to either the statefederal courts only after the SRO has rendered a decisidn.”



I. Stay Put
The stayput provision is contained in 8 1415¢f) the IDEA. See20 U.S.C. § 1415().

This provision mandates that:

During the pendency of any proceedings conducted pursuant to this section,

unless the State or local educational agency and the parents otherwise agree

the child shall remain in the themirrent educational placement of the

child. . ..
20 U.S.C 8 1415(j). “The purpose of the provision is ‘to maintain the educational status quo while
the parties’ dispute is being resolvedDbe, 790 F.3d at 452 (quotin@ornwall, 752 F.3d at 152).
Therefore, a school district is required “to continue funding wieateducational placement was
last agreed upon for the child until the relevant administrative and judicial gnogseare

complete.” Id. (quotingCornwall, 752 F.3d at 152) (internal quotations omitted).

[l. Preliminary Injunction

Plaintiff's Motion is one for a preliminary injunction. Traditionally, on a motion for a
preliminary injungion, a party must demonstrate irreparable harm, likelihood of success on the
merits, and a balancing of the hardshig®endency has the effect of an automatic injunction,
which is imposedvithout regard to such factors” as required under the traditional preliminary
injunction standardArlington Cent. Sch. Dist. v. L.21 F.Supp.2d 692, 696 (S.D.N.Y. 2006)
(emphasis added§ee also Zvi D. v. Ambackh94 F.2d 904, 90@d Cir. 1982) (“The statute
substitutes an absolute rule in favor of the status quo for the court’s discietionsideration of
the factors of irreparable harm and either a likelihood of success on the onerifair ground for
litigation and a balace of hardships.”).

V. Exhaustion
Thoughthe IDEA requires exhaustion of administrative remedies prior to initiation of a

federal lawsuit seeking relief under its provisions, the Second Circuit hasitiield that,



where the staput provision is invoke, a court of law may hear the application withouseéing
raisedon the administrative record firskurphy, 297 F.3d at 199 (“The administrative process is
‘inadequate’ to remedy violations of1815(j) because, given the tirsengive nature of the
IDEA’s stay put provision, an immediate appeal is necessary to give realistic protectioa t
claimed right.”) (internal quotations omitted).

Such a determination is grounded in sound reasoning. Theldritexastis to ensurehe
status quo for the chilsl educationduring the duration of the administrative and judicial
proceedings.Doe 790 F.3d at 452. “If the child is ejected from his or her current educational
placement while the administrative process sorts out whengrdlper interim placement should
be, then the deprivation is completeViurphy, 297 F.3d all99. Practically speaking, “access to
immediate interim relief is essential for the vindication of this particular IDEA tigit.at 200.

DISCUSSION

Application of the Stay Put Provision

“Section 1415(j) establishes a student’s right to a stable learning eneinboring vinat
may be a lengthy administrative and judicial revieMurphy, 297 F.3cat199 (citingTenn. Dep’t
of Mental Health & Mental Retardation v. Paul, B8 F.3d 1466 ((6th Cir. 1996)). The provision
thus “requires a school district to continue funding whatever educational placeasdastagreed
upon for the child until the relevant administrative and judicial proceedings are ¢terhple
Cornwall, 752 F.3cat 171 (citingMackey v. Bd. of Educ386 F.3d 158 (2d Cir. 2004)Pendency
operates to ensure that “all handicapped chilcesgardless of whether their case is meritorious
or not, . . .remain in their current educational placeniemoe, 790 F.3d at 458uotingMackey
386 F.3d at 160) (internal quotations omittdel)Z-L v. N.Y.C. Dep’'t of Educ763 F.Supp. 2d

584, 598-99 (S.D.N.Y. 2011).



The plain language of the stay put provision demonstrates that the test for pendency is
binary. First, the courts should assess whether there isagtastd upon location between the
parties. See20 U.S.C.8 1415(j) (“unless the State or local educational agency and the parents
otherwise agree”). If there is no agreement, the “chiltl gvaain in the therturrent educational
placement”.Id.

Such an agreement existstlie parents havpreviously agreed to an IEP. The Second
Circuit has also acknowledged that “a child’s current placement may be chageaigupement
between the pants and the state, and that an SRO decision that ‘agrees with the parents that a
change of placement is appropriate must be treated as such an agreemeviitkey 386 F.3d
at 163 (citing 34 C.F.R§ 300.514(a) and (c)) (internal quotations omitted). Therefore, “once the
parents’ challenge [to a proposed IEP] succeedsconsent to the private placement is implied
by law, and the requirements ofl§15(j) become the responsibility of the school distridd’
Finally, agreement may exist wieea district begins providing certain services to a disabled child,
whether or not it is memorialized in an IESee M.G. v. New York City Dep’'t of Equa82
F. Supp.2d 240, 247 (S.D.N.Y. 2013) (finding that “1:1 ABA services became a part of [child’s]
‘current educational placement’ once the DOE began providing them”).

Though the IDEA does not define a “thearrent educational placementty make the
assessmenthe Second Circuit encourages the district courts to look to: “(1) the placement
described in the child’s most recently implemented IEP; (2) the operddgenpent actually
functioning at the time when the stay put provision of the IDEA was invoke8) trg placement
at the time of the previously implemented IERbe, 790 F.3dcat452 (quotingviackey 385 F.3d
at 163) (internal quotations omitted).

The cartsmust analyze pendeneyithout consideration of whether or not the placement



has been deteimed to be appropriateDoe, 790 F.3d at 453 (quotingackey 386 F.3d at 160
for proposition that “[a] claim for tuition reimbursement pursuant to the stay put novsi
evaluated independently from the evaluation of a claim for tuition reimbursemeunapiuts the
inadequacy of an IEP.")To that point, the Second Circuit has explicitly held that “the-ptay
provision means that an educational agency is required to maintain tisecgtatplacemerven
if the child would otherwise have no subsiamn right to it” Doe 790 F.3d at 453 (emphasis
added).

A. The Child’s Appropriate Placement

Plaintiff contends that Hawk Meadow is the lagreed upon placement for N.A., in light
of the IHO’s Interim Order dictating as much and the SRO’s decisiomitvak Meadow was an
appropriate placement for the 202@13 school year. SgePIf. Br. at4; PIf. Reply at 12.)The
District Defendants argubat Plaintiff may not relypn the SRO’s decision for stay put purposes
and that the last agreegbon placement “as [N.A’s] placement in first grade in September 2011.”
(SeeThe District Defendants’ Brief in Opposition to Plaintiff's MotiorDgfs. Br.”) (ECF No.
75) at 4.) This Court disagrees.

Plaintiff filed herdue process complaint on September 27, 2013 alleging that the District
failed to provide a FAPE for N.A. for the following school years: 2021201213, 201314.
(SeeSRO Dec. at 9.)By the time the due process complaint was filed, N.A. had alreagty be
removed from the Districand attending Hawk Meadow for over one ye@dd. at 89.) Before
the IHO, Plaintiff made an applicatido invoke the stay put provision to keep N.A. at Hawk

Meadow throughout the duration of the proceedin§eelft. Ord. at 1154.)



1. Last Agreeeupon Location

In light of the IHO’s Interim Ordef the last agreedpon educational location is Hawk
Meadow. Here, he IHO explicitly determined that the District had agreed to placement at Hawk
Meadowinsofar as the Districigreed to and wasalready providingtransportation to and from
Hawk Meadow for N.A. beginning iB012413. Seelnt. Ord. at 1155 See als®Bd. of Educ. of
Pawling Cent. Sch. Dist. v. Schu280 F.3d 476, 482 (2d Cir. 2002)ptingthat “the decision of
a hearing officer agreeing with the position of the parents” is considered amagitdor purposes
of pendency)M.G., 982 F.Supp.2d at 248 (noting district “opened itself up to being forced to
maintain provision” outlined in IHOnterim order when they began doing so from the outset);
Warton v. New Fairfield Bd. of EAud.25 F.Supp.2d 22, 26 (D. Conn. 2000) (referring to IHO
interim order for thercurrent placementMoreover,in rendering this decisiothe IHO explicitly
invoked the stay put provision of the IDEAd.(at 1156) Hawk Meadow is the last agreagon
educational location. Neither party appealed this decision; thus, it remainedgetathan

To the extent the IHO’s Interim Order is inapplicable, ihéverthelss evidentthat the
District agreed to placement at Hawk Meadawwd on that basis it is considered the last agree
upon location. Where a district begins providing services, such services becot gheahen
current placementSee M.G.982 F.Supp. 2dat 247 (finding that “1:1 ABA services became a
part of [child’s] ‘current educational placement’ once the DOE began proviueng}. Here, the
District agreed to, and did provide, transportation to and from Hawk Meadow beginninglreOct
of 2012. GeeDefs. Br. at 10.)

The SRODecision which is the final agency determinatigmovides no “last agreeapon

4 The DistrictDefendants do not discuss the impact ofl#®’s Interim Order at all, despite Plaintiff's reliance on it
for her argument that the last agregubn location was Hawk MeadowCdmparePIf. Br. at 45 with Defs. Br. at 5
10.)

10



placement’ Plaintiff argues that the SRO Decision indicates that the-¢herent placement is
Hawk Meadow, insofar as the SRO upheld the IHO’s determination that Hawk Meadoanwa
appropriate replacement for the 2012 school year. SeePIf. Reply at 12.) The District
Defendants argue, relying dhW. v. Bd. of Educ. Wallkill Cent. Sch. Disto. 14CV-1583
(DNH/RFT), 2015 WL 3397936 (N.D.N.Y. May 26, 2015), that Plaintiff cannot rely on the SRO
Decision for pendency placement as it concerned multiple years of educadidime &R O decided
differently on each year(ld.) Though this Couragrees that a Plaintiff cannot chepigk those
favorable portions of a multiear determination by an SRO for the purposes of pendseey,
A.W, 2015 WL 3397936, at *5 (noting that it would be “a fundamentally unfair reading of the
[SROs d]ecision to albw a party to cling to a discrete portion of a comprehensive decision to
achieve their preferred outcome while discarding the more significantipoftibat same decision
which concurrently rendered a completely, overarching different resulirpegt@o the subject
school years”), the inquiry does not end there.

Though the Court hereby holds that the last agtgxemh location was Hawk Meadow, for
the sake of thoroughness, it will also review the Second Circuit’sdineant placement factors,
which yidd the same result.

2. ThenCurrent Placement

Even if there were no agreeghon location, the “then curreptacement” factors would
lead this Court to the conclusion that Hawk Meadow is the location for pendency purposes.

The firstand third factors of #ntest are equally inapplicalie this case. The first factor
requiresa court to look at “the placement described in the child’s most recently impleari&,
and the third, to look at the “placement at the time of the previously implementeéd &P

Mackey 386 F.3d at 163ee also Doe790 F.3d at 452The administrative recordemonstrates

11



that there was never an implemented IEP, as Plamejeécted the proposed IEPs for 2a12,
201243, and 20134, and instead placed her child in Hawk Meadow in September of 28&2. (
SRO Dec. at-B.) Moreover, there is no evidence that since that time the District developed any
IEPs for N.A. and whether or not such IEPs were ever put into effeee generalljpefs. Br.)

The only factor applicable to this case is the second one. Such a factor requesithis
to look at the'operative placement actually functioning at the time when the stay put piowisi
the IDEA was invoked.”’Doe 790 F.3d at 452At the time of the filing of Plaintiff's due process
complaint, and at the timshe explicitly invoked the stay put provisitefore the IHQ the
“operative placement actually functioning at the time” was Hawk Meabiofv; hadalreadybeen
enrolled there as atudent for over one yeand the District had already been providing
transportation thereto and therefrom since October of 2012.

The District is thus responsible fensuring that N.A. remain “stay put” at Hawk Meadow,
until a change in N.A.’s then-current placement is propadgeunder the IDEA.

. Relief Requested

District courts in IDEA cases are ethtid to considerable discretioranticularly where it
concerns relief. Aourt “shall grant such relief as [it] determines is appropriate”, withecdsp
any action brought under the IDE&oeg, 790 F.3d at 454. A limitation on thaéscretion is “th&a
the reliefbe appropriate in light of the purpose of the Add” (quotingSch. Comm. Of Town of

Burlington v. Dep’t of Edu¢c471 U.S. 359, 369 (1985)).

5 Defendants merely argue, without support, that “the last agreed wgmenEnt for N.A. was his placement in first
grade in September 2011.1d(at 4) Such a contention is unavailing as, during that time, N.A. was onlyiegei
RTI services and had not even been classified as learning disablddinetf 2012 when tHast IEP was developed.
(SeeSRO Dec. at -B; IHO Dec. at 450.) The law does not suggest that courts find-therent placements by
referring to preclassification general education services of the child, but to refer to sepvitieed inimplemented
IEPs or the operative placement functioning at the time of invocation ofstay

12



A. Retroactive and Prospective Tuition and Transportation Costs

There is no question that, pursuant to the stay put provision, Plaintiff is entitled to
prospective relief in the form of tuitiopayments See E.Z.763 F.Supp.2d at 599 (“If the
student’s ‘current educational placement’ is in private school, ‘the respagpdinilprivate school
tuition stays put as well.”}) see also Doe 790 F.3d at 44§(instruction “encompasses
‘transportation, and such development, corrective, and other supportive servi¢esN.Y.C.
Dep’t of Educ. v. S.SNo. 09CV-810 (QV), 2010 WL 983719, at *6S.D.N.Y. Mar. 17, 2010
The District is hereby ordereid pay N.A.’s tuition at Hawk Meadow until his thercurrent
placement is properly changed according to the IDEA. The District most@isinue to provide
transportatiorfor N.A.

Moreover, “a court may award various forms of retroactiveequitable relief, including
reimbursement of tuition, compensatory education, and other declaratory andvejterciedies.
Doe 790 F.3d at 454 (citinBurlington, 471 U.S. at 369)Such a remedy “is limited to what has
been paid,’id. at 456, and with respect to pendency, goes into effect from the date “the tstay pu
provision [was]triggeredf— i.e. when the Parent initiatedgn adminstrative due process
proceeding”id. at 4.

The DistrictDefendantsposition with respect to this request is belied by the very atythor
they cite® The DistrictDefendants citélackeys proposition that @ndencyreimbursemenis to
be decided “independently” from “a claim for tuition reimbursement purgodhe inadequacy

of an IEP; to argue that Plaintiff is not entitled to reinmbement for the years she did not

6 Additionally, to the extent thBistrict Defendants argue that Plaintiff is not entitled to retroactive reimbursemen
because her due process complaint only chaltt@§4 112, 201213 and 20134, not the following years, they are
incorrect. The lawstatesthat a parent is entitled to tuition under pendency “regardless of evitatir cag is
meritorious or not”see Doe790 F.3d at 453. Moreover, an order directing retroactive tuition res@imant on
pendency grounds is not predicated on a finding that the district did nod@=#APE.Id. (noting that a district can
still be held liable for a stagut violation &en if it did provide a FAPE).
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challenge before the IHO and SR@5eeDefs. Br. at 7.) To the contrarythe Second Circuit
explicitly grappledwith the issue of retroactive tuition reimbursemamder the stay put provision

by analogizingto Burlington (thoughBurlington dealt with tuition reimbursement in light of an
inadequate IER N noted that, in battthe parents were due reimbursement that had been denied
them by the simple passage of time, not because they were not entitled, undé&Ahéolhe

relief they sought.”ld. at 165. The Court timeheldthat by operation of the stay put provision,
the parents were entitled to tuition reimbursenienthe 2000801 school yeanvhich had already
passed.ld.

Stay put relief is extraondary. Nevertheless, the focus is on the child’s best interests and
“maintaining theeducational] status qypeven if the child would otherwise have no substantive
right to it” Doe 790 F.3d at 453Whena parent invokes pendency, if the theemrent placement
is private schoothedistrict is responsible for providing tuition theref@eekE.Z, 763 F.Supp.2d
at 599 see also Doe790 F.3d at 448noting that stay put ensures “the educational status quo”
and requires the glirict “to continue funding whatever educational placement was last agreed
upon” until the proceedings endlf a district fails to do so, despite this obligation, they will be
ordered to provide reimbursement on the basis of pendency aim®eNew Yorkity Dep't of
Educ. v. S.$No. 09CV-810(CM), 2010 WL 983719, at *11 (S.D.N.Y. Mar. 17, 2010) (collecting
cases and hoiidg that “school districts that have not paid prospectively to maintain a student’s
pendency placement in a private school will be ordered to reimburse the pare¢hes dost of
maintaining that placemerdyen if the parent's FARBased tuition claim has already been found
to fail on the merity (emphasis added)The law seems to indicate that Plaintiff is entitled to
reimbursement for tuition at Hawk Meadow from the date she filed her doesgrocomplaint.

The IHOs Intgim Order, however, only directetie District toprovide transportatiorwhich it
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has done since that dated does not illuminate whyition was not also directed, or whether it
was requested in tHest place Consequently, this Court remarttiss issueback tothe IHO to
ascertainto what extent, if at allPlaintiff is entitled to tuion reimbursementn the basis of
§ 1014(j) from September of 2012 throulk 2017-18school year

B. Compensatory and Punitive Damageand Attorneys’ Fees

As part of her application, Plaintiff seeks compensatory and punitive danaasgesll as
attorneys’ fees and cosfer the alleged repeated violations of the gtayprovision of the IDEA
however, due to the nature of this motiaspne for equitable relief, and the purpas the stay
put provision, to provide equitable relief, “[a]n award of damages iavatable.” Doe 790 F.3d
at 454. Consequently, the Court cannot fashion such relief on this motion. To the extetffPlai
is entitled to any such damages, it iodl determined in regard to the merits of the appeals from
the SRO Decision. This portion of Plaintiff’'s Motion is denied.

CONCLUSION

For the foregoing reasonBlaintiff's Motion is GRANTED in part and DENIED in part.
It is granted insofar as this Court finds that Hawk Meadow is the-dieant educational
placement and the District should ensure that he remains there throughout the ypehdeisc
litigation. The District is directed to provide tuition for Hawk Meadow for the 209§ear
onward Plaintiff s Motion is denied insofar as she seeks reimbursement of Hawk Meadow tuition
from the date sheléd her due process complaint through the 208 #ear, and this issue of
reimbursement, pursuant to the stay put provijssmemanded back to the IH®laintiff’s Motion
is also denied insofar as it seeks monetiamyages in the form of attorrisyfees, compensatory

damages, or punitive damages.
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The Clerk of the Court is respectfully requested to terminate the motion at ECF No. 66,
The Clerk of the Court is further respectfully directed to mail a copy of this Opinion and Order to
Plaintiff’s address as listed on ECF.

Dated:  August 28, 2018 SO ORDERED:

White Plains, New York
W

NELSON - ROMAN
United States District Judge
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