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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

CONNIE AVARAS, individually and as parent of N.A.,

Plaintiffs,
-against- No. 15 CV 9679 (NSR)
CLARKSTOWN CENTRAL SCHOOL DISTRICT, OPH\’%I}\EII:;CD(})EEDER

BOARD OF EDUCATION FOR THE CLARKSTOWN
CENTRAL SCHOOL DISTRICT, and NEW YORK
STATE DEPARTMENT OF EDUCATION,

Defendants.

NELSON S. ROMAN, United States District Judge

Plaintiff Connie Avaras, individually and as parent of N.A., brings this action pro se against
the Clarkstown Central School District (the “District”), the Board of Education for the District (the
“Board”) (collectively the “District Defendants”), the New York State Department of Education
(the “Department”), and the following Department officials: Mary Ellen Elia, the State
Commissioner of Education (“Elia”), Christopher Suriano, the Assistant Commissioner of Special
Education (“Suriano”), Joanne LaCrosse, Coordinator of Special Education Policy and
Professional Development (“LaCross™), Noel Granger, Supervisor of Program Development and
Support Services (“Granger”), and Jackie Bumbalo, Coordinator of Upstate Regional Special
Education Quality Assurance (“Bumbalo”) (collectively, the “Department Officials” and with the

Department, “Department Defendants”)! pursuant to the Individuals with Disabilities Education

! The Department Officials were not parties to Plaintiff’s original complaint, but were added on February 8, 2017,
~__ when Plaintiff filed the SAC,
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Improvement Act (“IDEA” or “IDEIA”), 20 U.S.C. § 1400 et seq., Title 1l of the Amans with
Disabilities Act (“ADA”), 42 U.S.C. 812181etseq, Section 504 of the Rehabilitation Act of 1973
(“RA"), 29 U.S.C. 8794, and 42 U.S.C. 8983 (“Section 1983"). Predominantly, Ms. Avaras
seeks judicial review of a decision made by a State Review Officer (“SRO® &dpartment,
who affirmed the dasion of an Independent Hearing Officer (“IHOfipding that the District did
not violate its Child Find obligation and offered N.A. a free and appropriate mthlgation for
the 20112012 and 201-2014 school years. Ms. Avaras contends that shetiifedrto tuition
reimbursement and transportation expenses for her unilateral alternativeDisTin counter
claims for review of the IHO’s decision finding that the District failed to prosgittee appropriate
public education for the 2012013 yearand that Ms. Avaras’s unilateral alternative was
appropriate Plaintiff also allegs the Defendants’ treatment ofA and herself violated the ADA,
RA, and Section 1983.

Before the Court arevo motions: (1 District Defendats’ motion for summaryudgment;
and (2)the Department’'s motion to dismissFor the reasons set forth below, the District
Defendants’ motion iSGRANTED in part and DENIED in part. The SRO’s decision is
AFFIRMED in part andREVERSEDIn part. Plaintiff'sclaims asserted against the District
Defendants pursuant to the ADA, RA, and Section 1983 are DISMISSERe Department’s

motion is GRANTED and all claims againsaitd the Department Defendants BISMISSED.

2 To the extent the District Defendants also argue against Plaintiff eseépr tuition reimbursement for the 26014
2015 school year, this Court declines to render a decision on tés i8s indicated in this Court’s opinion and order
dated August 28018 on Plaintiff's Motion for Pendency, the determination oftimaiePlaintiff is entitled to tuition
reimbursement from the year she filed her due process complaint hhtteei@0172018 years under the pendency
law, are to be remanded to the IHO for sideration. $eeECF No. 77.)
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BACKGROUND

Factual Background

The partis have submitted briefs, statements of material facts pursuant to Local Civil Rule
56.1, and the record and exhibits from the proceedings Belhich reflect the following factual
background.

A. Record Adduced at Hearing by the IHO

An independent hearingas held to determine the appropriateness of the education pl
provided by the District to M., which lasted for 10 daysver a period of seven montleginning
onDecembed 3, 2013 and erag on July 23, 2014. The following nine witnesses testifiednduri
the hearingsArnold Fucci (executive director of pupil services), David Carl@rairperson on
the Committee of Special Education (“CSE'llisa Maher (principal of Woodglen Elementary
(“Woodglen™)), Meredith Grant (school psychologistlene Mirenbeg (special education
teacher),Suzanne Braniecki, Ph.D. (clinical psychologis®honda Graff (general education
teacher) Erin Castle (cfounder and calirector of Hawk Meadow Montessori Sch@@elawk
Meadow”), and Plaintiff* The Court summarés the salient portions of the documentary and
testimonial evidence below, referring to the IHO’s summary and speeifard citations as
needed.

N.A. was a student at Woodglen, a school within the District, until his parents placed him
in an alternativgorogramfor his second grade year. (C8&R.43.) N.A.’s struggles with reading
decoding, reading comprehension, and math conospte first noticed by the District in

kindergarten (C.R.4243.) At that time, hdegan receiving educational support services in the

3 The District Defendants’ motion for summary judgment was fullefed as of June 16, 2017, including
supplemental briefing(SeeDist. Defs. Mot.(ECF Ncs.43-52.)

4 The transcripts of the testimony alone constitatest 1,000 pages. Additionally, numerous exhibits were presented
by the parties and received into evidence.



form of “academic intervention services"XIS”) andResponse to Intervention”RTI”) services
in the form of “Fundations”, a researched based reading progesgmningin October or
November of 2010. (C.R3; C.R.308 Fucc).) Such “buiding level” services were provided
during the regular school day for the majority\oA.’s kindergarten year. (C.R. 3@® (Fucci).}
1. 2011-2012: First Grade

As N.A. began his first grade year, the District acknowledged that he Wagstiriencing
educational difficulties, and therefore resumed the RTI services that theypwesiding to him in
kindergarten. (C.R. 43.) On September 22, 2011, Plaintiff executed a consent form
acknowledging that N.A. would be receiving additional educational support sernvit.s. 985
86 (D-6).) RTI services are typically provided on an eight week cycle, after wéaluations
and reviews are conductamlascertain whether a student needs additional or fewer services. (C.R.
385 (Maher), C.R. 419 (Grant).) Aftérer 3 is implemerdd, if the review demonstrates that a
student is “not meeting needs at that point, the school may make a school referratjussd r
from the parent consent to evaluate for a full psychoeducation, and make a tefalra
Committee on Special Education.” (C.R. 331 (Fucci).)

N.A. continued to receiv&ier 3 RTI services for the majority of his first grade year, until
in May of 2012, Plaintiff requested that the District perform an evaluatiasdertain whether he
would be eligible for special education services. (C.R. 987.JC5he thereafter provided consent
for the District to perform the requisite evaluation for purposes of the C&knigre (C.R. 988

(D-8).)

5RTI services were described as comprising three Tiers based on the indigiddalof the student. (C.R. 308.) Tier
1 is generally provided by elassroom teacher and typically occurs only in the classroom. (C.Fa73péTier 2
usually involves a “support service person” and can also be a “pusharipall out” (push in refers to those instances
when a support service person enters the rdassto provide the student additional help, as opposed to “pull out”
where the student is pulled out of class to obtain additional hath)at397.) Tier 3 is similar to Tier 2, though it is
typically much more intensiveld) In accordance witthese parameters, during his kindergarten year, N.A. received
Tier 1 and 2 services. (C.R. 43; 477 (Mirenberg).)
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Prior to his evaluation by the District, Plaintiff had N.A. evaluated by SuzarareeBki,
who specializes imeuropsychology and pediatric psychology. (C.R. 45.) Dr. Braniecki
conducted a battgrof tests assessinmter alia, N.A.’s levels of verbal functioning, perceptual
reasoning, auditory and visual attentiaand academic tdsg. (C.R. 10251034 (D25).)
Ultimately, Dr. Bramecki concluded that N.A.’s “neurocognitive profile [was] notable for vagiabl
working memory skills, below average visual processing skills and weak readingriing w
skills.” (C.R. 1032.) Dr. Braniecki noteiiter alia, that N.A. would “benefit frona multisensory
approach to learning where he receives much support”, including 1:1 support services. (C.R.
1033.) Finally, Dr. Braniecki diagnosed NMith a learning disability, opining that regmptoms
reflected “classic dyslexia.”"q(R. 510-11.)

On June 4, 2012, Plaintiff wrote a letter to the District rejecting the RTicesrand
indicating that they were inappropriate for her swtjng that she reserved the right to place him
in private school at the District’'s expense. (C.R.-643 (Plairiff); 989 (D-10).) The next day,

a social history report was prepared, (C.R. 86®)P997 (BD12)), and the District sent notice of

a scheduled CSE on June 6, 2012, (C.R. 991 (D-11).) On June 15, 2012, a classroom observation
was conducted to analyzeAN's receptiveness in the classroom. (C.R. 48.) The observation
revealed that N.A. “appeared distracted” and had difficulty following oraluctbn. (C.R. 48;

862 (PL).)

Carolyn Stimmel, the District psychologist that filled in for Grant whilevghe on leave,
prepared a psychoeducational report following an evaluation of N.A. performed on June 11, 2012.
(C.R. 997 (B12).) Stimmel included the results frobr. Braniecki’'s examinations into her
evaluation. (C.R. 47.) Stimmel noted that N.A.’sriediate auditory memory was low average,

“his scanning speed is significantly below average”, as was his abilityatbfiently. (C.R.



1002.) Stimmel recommended that the information be shared with the CSE to plan an
Individualized Education Plan (“IER andthat N.A. would benefit from “extra help sessions”,
reading practice at home, and consultation services, if necessary. (C.R. 1003.)

Carlson convened a CSE meeting on June 19, 2012 to assess N.A.’s entitlement to special
education services based anpotential classification o& learning disallity. (C.R. 48.)
Mirenberg, Carlson, Maher, Ms. Ritter (who prepared the social history regudtpPlaintiff were
present at the CSE meeting. (C.R. 49.) The team reviewedawhtableto them, includag,
psychoeducational evaluatignthe social history, and the reports regarding the classroom
observations. (C.R. 48.) As a result of the meeting, the CSE classified Nearm@ad disabled
and recommended an IEP which provided for 15:1 special class instruction in Englistagan
Arts (“ELA”) and math, along with counseling as a related service. (C.R838®Blaher).)
Plaintiff accepted N.A.’s classification as learning disabled, but rejected the propogedss as
she thought the 15:1 classrosatommendation was too restrictive. (C.R. 371 (Maheks a
result, the CSE team adjusted the recommendation to add consultant teacher cece qesr
week,and5:1 resource room in math for 30 minutes daily. (C.R-B¥IMaher), 955 (EB).)
Plairtiff again disagreed with this recommendation. (C.R. 50.)

The District also provided Plaintiff with the requisite documentation attendant to the
creation of an initial IEP for a student newly classified as learningldigaincluding, the Prior
Written Notice, Proposed Initial Eligibility for Special Educatiand Request for Consent for the
parents’ signature. (C.R. 50.) The proposed IEP was set to be implemented foraihdeeof
the 20112012 school year, which would only last another three dégskR. 314 (Fucci); 371
(Carlson)) The IEP, however, was not implemented for those three days as they were largely

administrative, with no class instruction, (C.R. 314), and the District contended thaathept



received consent from Plaintiff to trate suchservices, (C.R. 50.) Plaintiff did agree to the
classification of N.A. as learning disabled and to the receipt of spécieaton services, but not
for the 2011-2012 school year. (C.R. 50; 86 K{B-

Typically, when a student is classifiad learning disabled at such a late time in the school
year, the CSE would perform its annual IEP review meeting at the same time asah€ St
meeting to create IEPs for the current school year arttispectiveschool year. (C.R. 37874
(Carlson).) No such annual review occurred herl.)(

Plaintiff placed N.A. intheHawk Meadow Montesso8chool, a private institution within
the Arlington Central school district, over the summer for an eight week progi@mRR. 356
(Castle).) The programonsisted of academic instruction and field trips within the community.
(Id.) On August 20, 2012, Plaintiff wrote to the District to inform that she was unilgtelating
N.A. in Hawk Meadow and would be seeking tuition reimbursement. (C.R. 1018)(DPlaintiff
thereafter requested and received transportation to and from Hawk Meadow foMN\RAS51.)

2. 2012 - 2013: Second Grade

By letter dated September 7, 2012, the District informed Plaintiff that a CSE measng w
scheduled for September 12, 2012. (C.R. 1013-14 (D-T#)e) CSE meeting ultimately was not
held until September 28, 2023t which point the 20:2012 IEP was amended and updated to
include that N.A. would be placed at Hawk Meadow for the 2123 school year. (C.R. 52; 965
(D-4).) No other changes were made. Moreover, the CSE team did not review any documentation
or attempt to provide a newly created IEP for the 2BA23 school year. Plaintiff again informed
that she was consenting to the provision of special education services, but would ntu Hgee

specific services provided. (C.R. 847KP)

8 CSE annual review meetings typically occur in June of every school yeaveldg an IEP for the following year.”
(C.R. 388.)



N.A. remained at Hawk Meadow for the entirety of hisoselcgrade yearin December
of 2012, Arlington school district, the new district of location, prepared an IESRef@rovision
of special education services at Hawk Meadow. (C.R. 92JUp) During his time at Hawk
Meadow pursuant to the IESP, N.A. was provided with occupational therapy and consultant
teacher services for an hour, three times per yéay). During this time, N.A. was also receiving
tutoring at his homé&om Ms. Graff. (C.R.587-89(Graff).)

Ms. Graff testified that she alstserved the environment at Hawk Meadow and noted that
it was structured, made use of a “multisensory” approach to learning, and dretudents with
considerable onren-one assistance(C.R.597.) Ms. Castle (cofounder of Hawk Meadow)
noted that the school followthe “Sequential English Education” (SEE) approagecifically
designed to address students’ reading needs. (C.R. 568, 579

The Hawk Meadow progress reports indicate that N.A. made some progress in weak area
including reading and writing, during his second grade year. (C.R. 9WM(P To aid in his
progress, N.A. received “a lot of cle@-one” multisensory training, and was recommended to
receive and did receive “copious [opportunities to] practice[] to strengthen his rdang skills,
math facts, and solidify all concepts being learned in the curriculum.”. @4RKR(RMM).) By
the Spring 2013 semester, N.A.’s “writing [had] improved” and he was “beginning to useo§om
his spelling skills in his writing with few remindeand clues.” (C.R. 915 (WM).)

3. 2013-2014: Third Grade

On June 11, 2013, the Distriobtified Plaintiff that a CSE annual review meeting was
going to be held on June 19, 2013. (C.R. 1023 (D-24).) The meeting was held and the CSE team
created an IERor the 20132014 school year. (C.R. 54.) The IEP provided for 15:1 special class

in ELA for 90 minutes per day, 5:1 counseling 30 minutes weeklynatih resource room for 30



minutes daily, and consultant teacher services once per week for 30 mifites 976 (DB5).)
The IEP also reflected the evaluations and reports that were incorpiotatéae June 2012 IEP
which were prepared prior to N.A.’s initial classification.

While developing this IEP, the CSE team relied solely on the information éisatallected
prior to N.A.’s initial classification. (C.R. 54.) The CSE team did not have upgatgress
reports from Arlington or Hawk Meadow, despite repeated attempts to obtainfPatonsent
to acquire that information from Arlington. (C.R8&89.) Fucci attempted to again obtain
Plaintiff's signature on the consent forms during the June 2013 CSE meeting, but was
unsuccessful. (C.R. 276 (Fucci).) During the meeting, however, Fucci contatitegiolrand
Hawk Meadow to see if they would participate in the CSE meeting, but both declinedoancbohf
that they would be unable to provide any information in the absence of their signed tamsgnt
Clarkstown consent forms would be insufficient. (C.R. 327 (Fucci); 397 (MahBtantiff
rejected this IEP as well. (C.R. 55.)

On August 26, 2013, Plaintiff advised that she would be unilaterally placing N.A. & Haw
Meadow for the 201-2014 school year and would be seeking reimbursement for all costs related
thereto. (C.R. 1049 (29).) Fuccicontacted Plaintiff shortly thereafter informing that a CSE
meeting would be held in September to review N.A.’s IEP. (C.R. 1058DJ) On September
11, 2013, Plaintiff met with Fucci and Carlson at the District’s office to distespdtential for
N.A. to attend private school. (C.R. 295.) No agreement was made on that date. fttesBrst
a CSE meeting notice to Plaintiff on September 17, 2013 for the upcoming September 18, 2013
CSE meeting. (C.R. 1051 {B1).) By email, Plaintiff advised that the program offered in the

June 2013 IEP was inappropriate and that she was placing N.A. at Hawk Meadow for the 2013



2014 school year. (C.R. 1055-@3).) The September 18, 2013 meeting was not heldNahd
attended Hawk Meadow for the 2013-2014 stlyear.

B. IHO & SRO Decisions

As a result of Plaintiff’'s September 27, 2013 due process demand, an impartial hearing w
conductedand concluded on July 23, 201#laintiff was represented by counsel at the hearing.
On March 25, 2015, the independent hegrofficer issued aecisionconsisting of findings of
fact and conclusions of lawSé¢e generaljHO Opinion (C.R. 40-7))

Ultimately, the IHO denied Plaintiff’'s application for full reimbursement for toitrelated
expenses, and transportation to and from Hawk Meadow for theZfl1P], and 201-2014 school
years and denied reimbursement for various other expenses sought by Plaintiff igcludin
compensatory servicgsut granted Plaintiff's request for tuition reimbursement for the 2013
year in he amount of $14,375.00 and granted Plaintiff's request for transportation reglaget$ r
to that year (C.R.76-77) Specifically, the IHO concluded: ff)e District offered a FAPE for the
20112012 school yearfifst gradg, 2)the Districtdid not provide a FAPE for the 202913
school yeargecondgrade)and Hawk Meadow was an appropriate placepant3) the District
provided a FAPE for the 2013-2014 school year (third gradgegenerallyC.R. 63-75.)

Plaintiff sought review of theHO’s decision, and, on August 10, 2015 State Review
Officer (“SRO”) affirmed the decision and denied the District's ciaggseal challenging the
IHO’s determination regarding the 2012-2013 school year. (C.R. 14-34.) This action ensued.

C. Procedural History

The Department moved to dismiss the complaint with regard to amyschsserted against
the Department Defendantshile the District Defendants moved for summary judgment (ECF

No. 43). Plaintiff thereafter filed a motion seeking relief under tle@gency provision of the
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IDEA to keep N.A. at Hawk Meadow for the 202819 school year and require the District to
pay the tuition costs attendant theret8edECF No. 66.) That motion was resolved by Opinion
and Order dated August 28, 2018, which ¢gdrPlaintiff's motion insofar as it sought application
of the pendency law to keep N.A. at Hawk Meadow for the ZIIED school year and directed
the District to pay for his tuition theretoS€eECF No. 77.) It denied Plaintiff's request insofar
as itsought retroactive reimbursement and remanded the issue to the IHO for furticeradios.
(1d.)

LEGAL STANDARDS

Legal Framework of the IDEA’

The IDEA was enacted “to assure that all children with disabilities have aeati@abl
them. . .a free appropriate public education which emphasizes special education and related
services designed to meet their unique neelkiphy v. Arlington Cent. Sch. Dist. Bd. of Educ.

297 F.3d 195, 197 (2d Cir. 2002) (quoti@gdar Rapids Cmty. Sch. Dist. v. Garret 526 U.S.
66 (1999)) (internal quotations omitted). As the Second Circuit has recently destrites! |
means “an education ‘likely to produce progress, not regression,” and one that[shfthe
student with an opportunity greater than mere tratiddancement.”T.K. v. N.Y.C. Dep’t of Educ.
810 F.3d 869, 875 (2d Cir. 2016) (quotikigO. v. N.Y.C. Dep't of Educr93 F.3d 236, 239 (2d
Cir. 2015));accord Endrew F. ex rel. Joseph F. v. Douglas Cty. Sch. Disi,,RB7 S. Ct. 988,
1001 (2017) (“a student offered an educational program providing ‘merely moreetmaimimis

progress from year to year can hardly be said to have been offered an educatipn at all

” The IDEAwas amended by the IDEIA in 200&ee E.M. v. N.Y. City Dep't of Edu@58 F.3d 442, 445 n.1 (2d
Cir. 2014)
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“The ‘centerpiece’ of the IDEA and its principal mechanism for achieving trakig tre
IEP.” T.K, 810 F.3d a875. “The IEP is the means by which special education and related
services are ‘tailored to the unique needs’ of a particular chitthtirew F, 137 S. Ct. a§94
(quotingBoard of Ed. of Hendrick Hudson Central School DisesWhester Cty. v. Rowle458
U.S. 176, 181 (1982)). The IDEA imposes upon school districts the duty to seek out children with
a disability and ensure that they receive the special education servicaes¢déihe “Child Find
Obligation”). 20 USC 81412(a)(3); 34 C.F.R. 800.111 (a)(1)(i)Forest Grove Sch. Dist. v. T,A.
557 U.S. 230, 245 (2009). Similarly, “an educational agency must issue an IEP for a resident
qualifying child, even if that child has been enrolled in a private school outsidleuhdaries of
the school district.”Doe v. E. Lyme Bd. of Edu@90 F.3d 440, 451 (2d Cir. 2015). And, “an IEP
must be drafted in compliance with a detailed set of procedutasdiew F, 137 S. Ct. a®94
(citing 20 U.S.C. 8§ 1414(d)(1)(B)).

“The IDEA requires that every IEP include ‘a statement of the child’s présezis of
academic achievement and functional performance,” describe ‘how the chddlslity affects
the child’s involvement and progress in the general education curriculum,” and ‘se¢asurable
annual goals, including academic and functional goals,” along with arijksc of how the
child’s progress toward meeting’ those goals will be gaugedd. (quoting 20 U.S.C.
881414(d)(1)(A)(i)(Ir(1m). It “must also describe the ‘special education and related services
that will be provided’ so that the child may ‘advance appropriately towaathiaty the annual
goals’ and, when possible, ‘be involved in and make progress in the general education
curriculum.” 1d. (quoting 8 144(d)(1)(A)(i)(IV)).

In addition to providing an education likely to produce progress, tailored to the unique

needs of the child, the program must be offered in the least restrictive environmeniS.Q0 U
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§1412 (a)(5)(A); N.Y. Comp. Codes R. & Regs.&®.1(cc), 200.6(alkee C.W.L. & E.L. v.
Pelham Union Free Sch. Distl49 F. Supp. 3d 451, 4®B (S.D.N.Y. 2015) (quotiniyl.W. ex
rel. S.W. v. N.Y.C. Dep’t of Edu@25 F.3d 131, 145 (2d Cir. 2013)). “[A] disabled student’s least
restrictive environment refers to the least restrictive educational setting teahsisth that
student’s needsiotthe least restrictive setting that the school district chooses to make available.”
T.M. ex rel. A.M. v. Cornwall Cent. Sch. Dist52 F.3d 145, 161 (2d Cir. 2014) (emphasis added
and citation omitted). “This requirement ‘expresses a strong preferencaghifdren with
disabilities to be educated, to the maximum extent appropriate, together withotidisabed
peers.” Id. (quotingWalczak v. Florida Union Free Sch. Dijst42 F.3d 119, 122 (2d Cir. 1998))
(internal quotation marks omitted in original).

“Where the IEP is substantively deficient, parents may unilaterally ri¢jectfavor of
sending their child to private school and seek tuition reimbursement from the Skde.810
F.3d at875. A school district will be required to reimburse parents for expenditures maale for
private school placement, if the services offered the student by the siittoot are inadequate
or inappropriate.See Florence Cty. Sch. Dist. Four v. Carter ex rel. Cag&0 U.S. 7, 136
(1993); Sch. Comm. of the Town of Burlington, Mass. v. Dep’t of Educ. of M&4sU.S. 359,
369-70 (1985). Following thBurlington/Cartertest, once a court determines that a child has been
denied an appropriate educational opportunity by the public school district, the rgmaini
considerations are “whether the parents’ private placement is approptleectold’s needs” and
the balance of the equitie€.F. ex rel. R.F. v. N.Y.C. Dep’t of Edu¢46 F.3d 68, 73 (2d Cir.
2014).

“Generally, ‘the same considerations and criteria that apply in determinintpevtibe

School District’s placement is appropriate should be consideretemaining the appropriateness

13



of the parents’ placement’; accordingly, the private placement must be ‘regsoalkeblated to
enable the child to receive educational benefit®de 790 F.3d a#i51 (citation omitted). “Under
New York law, ‘the [schoadtlistrict] bears the burden of establishing the validity of the IEP, while
the parents bear the burden of establishing the appropriateness of the proateeptd” T.K,,

810 F.3d at 875 (quoting.F., 746 F.3d at 76 (citing N.Y. Educ. Law4804(1)(c))).

. Exhaustion Under (and Alternatives to) the IDEA

When a plaintiff initiates an action that “seek[s] relief for the denial of a [fed
appropriate public education],” which is “the only ‘relief’ the IDEA malkesilable,” she must
follow the IDEA’s exhaustion procedures regardless of whether the action is filed “under the ADA,
the Rehabilitation Act, or similar laws[.JFry v. Napoleon Cmty. S¢H.37 S. Ct. 743, 752 (2017).
“[1]n determining whether a suit indeed ‘seeks’ relief for such a denaug should look to the
substance, or gravamen, of the plaintiff's complaimd.” “[1]f, in a suit brought under a different
statute, the remedy sought” is not covered by the IDEA, “then exhaustion oDH®SI
procedures is not requiredltl. at 754 (“After all, the plaintiff could not get any relief from those
procedures: A hearing officer, [lacking the power to order any relief], would hagadder away

emptyhanded.”).

1. Standard of Review

In IDEA actions, the usual summary judgment cdesationsof whether material factual
disputes exist, are not employed; rather, the court “must engage in an indeperdsyv of the
administrative record and make a determination based upon a preponderance of the eVidence[.]
Hardison v. Bd. of Educ. of the Oneonta City Sch. Drat3 F.3d 372, 3886 (2d Cir. 2014)
(internal quotations and citations omitted). That independent review, howewert, Wathout

significant limitations. “The role of the federal courts in reviewing state edadidsims under
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the IDEA is circumscribed.C.F., 746 F.3d at7. The standard of review “requires a more critical
appraisal of the agency determination than esgesr review but nevertheless falls well short of
completede novoreview.” Id. at77 (quotingM.H. v. N.Y.C. Dep’t of Educ685 F.3d 217, 244
(2d Cir. 2012)). The SRO has special expertise in educational matters involvibgthand its
decisions, when “thorough and well reasoned,” are entitled to deferéntev. N.Y.C. Dep't of
Educ, 584 F.3d 412, 419 (2d Cir. 2009).

Under this deferential review, “[w]here the IHO and SRO disagree,” a fectmuel will
“defer to the reasoned conclusions of the SRO as the final state administragiveirtsion.”
C.F, 746 F.3d at7 (citation omitted). “However, where the SRO’s determinations are
insufficiently reasoned to merit deference,” or when “considering a isst reached by the
SRO,” the reviewing court “should defer to the IHO’s analysig.’(citation omitted). “District
courts are not tmake subjective credibility assessments, and cannot choose between thaf views
conflicting experts on controversial issues of educational policy in directadiciton of the
opinions of state administrative officers who had heard the same evidéhee, 685 F.3d aR40
(alterations and internal quotation marks omitted).

DISCUSSION

Plaintiff's case is nearly identical to one presented to this Court and resgl¥&girion
and Order dated July 17, 201Bee Avaras v. Clarkstown Cent. Sch. DiNb. 15-CV-2042
(NSR), 2017 WL 3037402 (S.D.N.Y. Jul. 17, 2017) (the “2017 Case”). Indeed, the causes of
action raised in thee®ond Amended Complaint (the “SACije identical to those raisedtime
2017 Case, with the exception that the 2017 Case pertaifdaintiff's other child, A.A. As this
Court did in that case, premised on alleged violations of the IDEA, the Rehabilitatiothéc

ADA, and Section 1983, it begins with an assessment of the IDEA claims.
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IDEA Claims

Plaintiff's IDEA claims are only pnoerly asserted against the District Defenddnts.
Furthermore, this Court can only review claims that are exhausted, meaeyngdre brought to
the state agency for its consideration. In New York, a plaintiff must engage iratiis Swo
tier administrative system for review of IEPS”: first, shasinseek review by an independent
hearing officer; and second, she must appeal any adverse result to a stateffeaewsee Cave
v. E. Meadow Union Free Sch. Dj$14 F.3d 240, 245 (2d Cir. 2008ge also B.C. ex rel. B.M.
v. Pine Plains Cent. Scbist,, 971 F. Supp. 2d 356, 365 (S.D.N.Y. 2013) (“a plaintiff’s failure to
satisfy the IDEA’s exhaustion requirement deprives the Court of subjearmaisdiction”);
Myslow v. New Milford Sch. DistNo. 03 Civ. 496 (MRK), 2006 WL 473735,*dt2 (D. Conn.
Feb. 28, 2006) (only IDEA claims related to an IHO’s explicit findings, appealed ®Reas
necessary, are appropriately exhausted).

Comparing the appeal to and decision by the SRO with the IHO’s decision in $pons
Plaintiff's due process re@st, itis apparent that there are tiutly exhausted issues: (Whether
N.A. received a FAPE during the 202012, 20122013, and 2012014 school years; and (2)
whether his unilatergdlacement at Hawk Meadow beginning in the P@D12school year was
appropriate. These are the only IDEA claims, ripe for review, over which this Court has

jurisdiction.

8 As she did in the 2017 Case, Plaintiff asserts claims against the Deparfroemitimarily the same reasons this
Court articulated in the 2G1Case, the claims against the Department under the IDEA are dismids@dejudice.
See Avaras2017 WL 3037402, at *12 n.16 (noting thété State Education Departmentvhich is not responsible
for the dayto-day formulation of students’ IERsis not the proper party to a suit challenging an administrative
determination as to the sufficiency of the IEPs provided by the local eslueaency”);see alsdPolera v. Bd. of
Educ. of Newburgh Enlarged City Sch. Qi288 F.3d 478, 486 (2d Cir. 2002lror he same reasons, to the extent
Plaintiff's SAC alleges an IDEA claim against the Department Officialsh & claim must also be dismissed.
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A. Whether N.A. was Denied A FAPE in 2011-2012, 2012-2013, 2013-2014 and
his Placement in Hawk Meadow was Appropriate

The Court must now review the clairtigt the IHO& SRO agreed upon to determitfe
the state review process is undeserving of deferetitat is, whether those decisions are against
the preponderance of the evidenkeeping in mind thé&&RO’s special expertise in educational
matters.

1. Whether N.A. Was Offered=APE During the 2011-2012 School Year

The IHO and SRO both found that N.A. was offered a FAPE for his first y€aR. 14-

19; C.R.63-71(IHO).) Plaintiff argues both procedural and substantive challenges to the IEP
developed for the 2011-2012 school year.

“[T]he [IDEA] guarantees [] amappropriateeducation, not one that provides everything
that might be thought desirable by loving parentd/alczak 142 F.3d all32 (internal quotation
marks and citation omitted) (emphasis added). As for the appropriateness of ¢agoadu
provided, “[t]he IDEA demands. . an educational program reasonably calculated to enable a child
to make progress appropridte light of th[at] child’s circumstances."Endrew F, 137 S. Ct.
at1001.

a. Whether the District violated its Child Find Obligation

The IDEA creates a “Child Find” obligation, “which is a[n affirmative] dugyidentify,
locate, and evaluate children whee suspected of having a disability and who are in need of
special education and related serviceR.E. v. Brewster Centr. Sch. Djst80 F.Supp.3d 262,

268 (S.D.N.Y. 2016) (citin\..P. v. Woodstock Bd. of Edus72 F.Supp.2d 221 (D.Conn. 2008)).
Toward that end, states are required to “have in effect policies and proceduraseét this
obligation. W.A. v. Hendrick Hudson Centr. Sch. Digfl9 F.Supp.3d 421, 456 (S.D.N.Y. 2016)

(quoting 20 U.S.C81412(a)) (internal alterations omittedyVhere a school board “violatés
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Child Find obligation by not evaluating a child suspecting of being disabled, it nélyefsda to

provide that student a FAPEId. (quotingGreenwich Bd. of Educ. v. G.MNo. 13CV-235, 2016
WL 3512120, at *8 (D.Conn. June 22, 2016)) (internal quotations omitiésl)erthelessto find
a violation, a “District must have ‘overlooked clear signs of disability’ or beegligeat in failing
to order testing’, or there must have been ‘no rational justification fadewatling to evaluate.™
J.S. v. Scarsdale Union Free Sch. Di826 F.Supp.2d 635, 661 (S.D.N.Y. 20113ee also Mr.

P. v. W. Hartford Bd. of Edud385 F.3d 735, 750 (2d Cir. 2018) (quotidd. of Educ. of Fayette

Cnty., Ky. v. L.M.478 F.3d 307 (6th Cir. 2007)).

Plaintiff's position is that the District violatets Child Find obligation wheiit provided
N.A. with RTI services for most of his kindergarten (beginning in November of 264€C(R.
43, 447, 19194) and first grade years, and did not evaluate him for special educationsantite
she requested such an evaluation in May of 26E&RIf. Resp. 14.) The IHO determined that
the District did not violate its Child Find obligaticas it had procedures in place for meeting this
obligation gave N.A. RTI services, believed he was progressing during those services, and
promptly performed an evaluation when Plaintiff requestedsieC.R. 6668.) The SRO agreed
with this assessment for substantially the same reas@eeC(R. 1618.) Though any claims
Plaintiff attempts to present regarding whether or not the District providedad\FAPE for the
20102011 school year (kindergarten) are likely untimely, and in any event unexhauseaaritse
regarding his RTI services provided thaayenay nevertheless illuminate whether the District

violated its Child Find obligationSee Mr. P..885 F.3d at 750.

Though the IHO & SRO both concluded that there was no Child Find violation, this Court
reaches a different resultSeeM.H., 685 F.3d aR44 (noting that determinations regarding

procedural violations are regarded less deference). The IHO & SRO baseatktermination on
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the fact that the District identified N.A. as ieed of extra help early in higklergarten yearsée
C.R. 16, 67)had procedures in place for identifying such studeiitsa{ 66), and that he made
progress during his time receiving RTI servicés, dt 16, 68.) Nevertheless, the law is clear: the
Child Find obligation “extends to all children suspected of hasimtjisability requiring special
education, ‘even though they are advancing from grade to grauie,P., 885 F.3d at 749, aral
“school district must begin the evaluation process within a reasonable time aftisttict is on
notice of a likely disabity,” id. (See als&C.R. 65 (citing law that “[a] district’s child find duty is
triggered when there is ‘reason to suspect a disability and reason to shapspetial education
services may be needed to address that disability’™”).) That did notloeeur Instead, the District
provided RTI services for N.A. for the majority of both his kindergarten and fiestegyears,
apparently believing that his ability to “advance from grade to grade” ifasesut an excuse not

to refer him for evaluation.

The weight of the evidence demonstrates that the District viatat€tild Find obligation.
First, the District overlooked clear signsaflisability, particularly in lightof, even the IHO’s
determination that, after receiving RThgees for the majrity of his kindergarten year, N.A. was
referred agaitior such services in his first grade year as he was “continu[ing] to strug@ez. (
67.) Moreover, the witnesses testified that RTI services run on eight weeg, ¢ye&C.R. 385
(Maher), C.R. 419 (Grant)), and contain several levels of intensity based on thefrtbedshild,
(id. at 331 (Fucci).) Nevertheless, N.A. received RTI services, proceditlithg avay through
Tier 3 intervention, foapproximately seven months imiergaten as welas nine months in first
grade, before he was referred to an evaluati®eeC.R. 43, 447, 1994.) Though the testimony
demonstrates that N.A. did make some progress during that timefraesC.R. 387 (Maher),

422 (Grant)), such a finding is untenable as a reasonable justification for notiagdluA.; the
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duty to evaluate, at the very least, was triggered 8 weeks after N.A. starteds@ieic8s in first
grade® see M.N. v. Kathonahewisboro Sch. DistNo. 14CV-3845 (KMK), 2016 WL 4939559,

at *14 (S.D.N.Y. Sept. 14, 2016) (collecting cases holding that period in excess of six months
constituted violation of Child Find)Indeed, it was not until Plaintiff specifically requested the

evaluation that the District sought her consent anfbpeed it. (C.R. 45; 987-88.)

By the time the evaluation was performed, and a CSE meeting held, the ertirety o
Plaintiff's first grade year, except for three (largely administea days, had passed. (C.R. 50.)

This Court finds that the District violated its Child Find obligation.

To the extent such a procedural violation exists, a plaintiff is only entitledieb ifehe
violation: “(I) impeda the child’'s right to a [FAPE]; (ll) significantly impeded the @ais
opportunity to participate in the decisionmaking process regarding the provision oPE][EA
the parents’ child; or (Ill) caused a deprivation of educational benefs.’P., 885 F.3d at 748.
Accordingly, a parent “must artitate how a procedural violatioesulted in the IEP’s substare

inadequacy or affect the decistoraking process.’ld. at 74849 (quotingM.W, 725 F.3d 131).

It is evident that the District’'s apparent abandonment of their obligation to idantify
evaluate N.A. for eligibility to receive special education instion, certainly “caused a
deprivation of educational benefits.” As indicated above, and acknowledged biGl& $RO,
after N.A.’s evaluations in June of 2012, he was classified as learning disadlédeaefore
entitled to special education sengc€C.R. 50), and an IEP was developed on June 19, 2012, but

was not implemented because “the remainirg @ays of school did not include academic

9 Fucci explicitly testified that after a student is provided with Ti&T3 services, upon an evaluation (which was
said to have occurred every eight weddeeC.R. 385 (Maher), C.R. 419 (Grant)), “[i]f [the student is] not meeting
needs at that pointa¢ school may make a school referral, and request from the parent consahidtedar a full
psychoeducation, and make a referral to the Committee on Special EducatiBn 33C.)
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instruction. . .,” (id.) Had the District sought an evaluation toward the beginning of N.As's fir
gradeyear, it would have determined, as it inevitably did, that N.A. should be ®@dszs#flearning
disabled and entitled to certain specialized education benefits and servicesvevldie fact that
he was given RTI services and apparently progressed through implementatiore cfettveses
does not change the result; as District members testified, RTI servicest apecial education
services, and are only given prior to classificatioBeeC.R. 42, 3381 (Fucci), 375 (Carlson)
(N.A. was not on his radar for CSE purposes prior to May 2012).JanAsvaluation was not
performed within a reasonable time frame from the District’ notice of N.A.’spatalisability,
hewas deprived of the opportunity to obtain special education services earliereitiubiion.

Consequently, this Court finds that N.A. was denied a FAPE for his 2011-2012 school year.

As Plaintiff did not unilaterally place N.A. in Hawk Meadow unktie summer of 2012,
after his first gade year concluded, this Court need not ascewhiether she is entitled to

reimbursement for the 2011-2012 school year.

2. Whether the DistricProvided N.A. a FAPE for the 2012-2013 School Year

Prior to N.A.’s 20122013 school year, in June of 2012, Plaintiff placed N.A. in a summer
program at Hawk Meadow. (C.R. 5556.) N.A. has been attending Hawk Meadow ever since.
With respect to his second gragsar, the IHO & SRO both found that the District failed to provide
N.A. with a FAPE. $eeC.R. 19; C.R. 7472.) Specifically, the IHO & SRO both found that the
District did not have an IEP in place for the beginning of the ZNAB school year. This Court
agrees.

In fulfilling their obligation to create an IEP that is tailored to the individualesitisl
needs, “a school district must [] ensunatta child’s IEP isn effectat thebeginningof the school
year.” Cerra v. Pawling Cent. Sch. Dis#27 F.3d 185, 194 (2d Cir. 2005ge K.L. v. N.Y.C.
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Dep’t of Educ. No. 1:CV-3733 (KBF), 2012 WL 4017822, at *16 (S.D.N.Y. Aug. 23, 2012)
(citing 34 C.R.F. 800.323(a)) (emphasis added).

Simply put, the testimony by Carlson, the CSE chairperson, demonstratgd tlaa 1IEP
was created in June 2012; (2) that IEP natsleveloped to cover the 20213 school year; and
(3) it was only developed to cover the remaining three days of the2ZZdBlschool year. Sge
C.R. 371 (Carlson).Additionally, he testified that, in situations like N.A.’s, where a classification
is made late in a school year, the CSE committee would “hold an annual reviewgna¢elie
same time” as the initid SEmeeting, but that such annual review was not held in this situation.
(C.R. 374 (Carlson).) Moreover, the evidence demonstrates that an IEP was not develbped unti
September 28, 2012, after the school year had already commenced. (C.R4995TBis Court
finds the IHO & SRO determinations were well reasoned and supported betuongerance of
the evidence; the District failed to provide a FAPE for the 22023 school yearSee Davis v.
Wappingers Centr. Scist., 431 F. App’x 12, 15 (2d Cir. 2011) (summary order) (upholding
IHO & SRO'’s finding of no FAPE based on failure to have in place an IEP at the begirfnire
school year).

To the extent the District Defendants argue that they were not requulesidmp an IEP
for the 20122013 school year because they had not obtained “informed consent” from Piaintiff
initiate special education services, the Court is unpersuaded. While the IHO @ndiSRot
address this argument, the IHO explicitly founattilaintiff had rejected the IEP that was
developed for the 2032012 year, but otherwise agreed to the initial provision of services for N.A.
for the 20122013 year. (C.R. 126; 861+0.) In light of these facts, the District was not relieved
of its dbligation to provide an IEP for the 202213 year.See Dog790 F.3dat451 n.9 (citing

Union Sch. Dist. v. Smitli5 F.3d 1519, 1529 (9th Cir. 1994) for the proposition that District
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cannot escape obligation “by arguing that a disabled child’s pargmtsssed unwillingness to
accept that placement”). Such a finding is further bolstered by Plaifditowing consent form,
(C.R. 1019 (B21)), which explicitly included Plaintiff's consent to N.A.’s classification dmal t
receipt of services, just not the ones offered by the District.

Moreover, the District’'s argument that Plaintiff had already placed N Aamk Meadow,
indicating no real interest in having him educated within the district is equally ilingva'A
local educational agency’s duty to provide a FAPE is not ended by enroliment of a rekildent
in a private school outside the districtDoe, 790 F.3d a8#50. Therefore, despités placement
at Hawk Meadow, N.A. was entitled to an IEP designed by the Distdctraasonably calcutad
to enable [him] to make progress appropriate [to his] circumstandesdrew F, 137 S. Ct.
at1001.

3. Whether the District Provided a FAPE for the 2013-2014 Year

With regard to N.A.’s 2012014 (third grade) school year, the IHO & SRO both found
thatthe District provided a FAPE.S€eC.R. 2931; 7273.) This Court must afford deference to
the SRO’s determinations, particularly where it relates to a substantive detssmimbout the
adequacy of an IERM.H., 685 F.3d at 244 (noting thatétermindions regarding the substantive
adequacy of an IEP should be afforded more weight than determinations concernhnay Wieet
IEP was developed according to the proper procedures”); as such, this Court adthih® &he
SRO'’s determinations that, the Distiscdevelopment of the June 2013 IEP was based on the
information it had at the time (which, coincidentally was as recent as June 2012)3XBting
that “the June 2013 CSE had sufficient information on which to develop the IEP (despite the
absence foupdated informatioy). Moreover, the Court adopts the SRO & IHO’s determinations

that the District’'s lack of updated information resulted from Plaintiff's inabilityravide the
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appropriate consent forms necessary for the District to obtain progpestsrand evaluative data
from Hawk Meadow. (C.R. 29-30; 72-74.)

In assessing whether the 15:1 special education, along with the other progranige was t
least restrictive environmeftthe SRO noted that N.A.’s instruction in the 15:1 special education
classroom would not constitute the entirety of his education, or even the majorityCoRit,33),
and that, in addition to the 15:1 classroom setting, he would be provided with 30 minute resource
room daily, at a 5:1 ratio, 30 minute counseling services weekly, at a 5:1 ratio, and obnsulta
teacher services for 30 minutes per week, (C.R. 976.) The balance of his time weulséav
spent in general education classes.

The IDEA states a clear preference for mainstreaming students with disabilitethe
maximum extent appropriate, children with disabilities, including children in publprieate
institutions or other care facilities, are [to be] educated with children véhoardisabled[.]” 20
U.S.C. 81412(a)(5)(A). Thus, “the presumption irvéa of mainstreaming [is] weighed against
the importance of providing an appropriate education to [] students” with disshHitiex rel.

Mr. & Mrs. P. v. Newington Bd. of Edb46 F.3d 111, 119 (2d Cir. 2008) (citation omitted), in
cases where “education in regular classescannot be achieved satisfactorily.” 20 U.S.C.
§1412(a)(5)(A) (“only when the nature or severity of the disability of a chigdich that education
in regular classes with the use of supplementary aids and services cannohideada
satisfactorily” is it appropriate to use “special classes, separate schamlinther removal of

children with disabilities from the regular educational environment”).

10 plaintiff did not argue that the 15:1 special education classro@mutzappropriate to address N.A.’'s neath&

only arguel that such a program isot the least restrictive environment. (C.R. 31.) As the SRO explicitly
acknowledged that Plaintiff did not raise this issue, this Court does nateomsether the IEP was tailored for
N.A.’s unigue needs, as it apparently was not in dispute. (C-B2Zfoting that N.As needs were not in dispute).)
C.f. D.N. v. N.Y.C. Dep't of EdYy@05 F.Supp.2d 582, 589 (S.D.N.Y. 2012) (remanding back to SRO to consider
whetherlEP addressed student’s sensory needs, as it was raised by parer®dnd hdt considered by SRO)
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The decision by the IHO, affirmed by the SRO, tha& Nvas placed in the leastrictive
environmentjs supported by the testimon{The school must aim to minimize the restrictiveness
of the student’s environment while also considering the educational benefimbbvai that
environment, ‘seek[ing] an optimal result across the two requirements\’, 752 F.3d ai62
(quoting M.W., 725 F.3d al45). The District's witnesses testified that, when the IEP was
originally produced in June of 2012 (as the June 2013 IEP was largely the same), theyezbnside
the parents’ concesrfor additional services outside of the 15:1 special education classroom, and
therefore added consultant teacher services. (C.R737381 (noting that they switched his math
needs from 15:1 to 5:1, to have “a small group instruct@sourceroom, combined with
consultant teacher indirect, so he could be educated in the General Ed settingeinfoge¢ment
and remediation and teacher support when needegég) e.gM.F. v. Irvington Union Free Sch.
Dist,, 719 F. Supp. 2d 302, 309 (S.D.N.Y. 2010) (student’s “educational program for the
[upcoming] school year was changed from a-selitained setting to consultant teacher services
because it appeared to the school psychologidhat [his] ‘availability to learning was actually

greater in thdarger classroom setting’™ and his “decoding problems were adequately address
by the CSE’s recommendation to enroll [him] in a daily developmental readsg wlth. .. a
certified reading specialist”).

“In order to comply with the LRE requirement,. a school district must consider an
appropriate continuum of alternative placements, and then must offer the studerdsthe le
restrictive placement from that continuum that is appropriate for the studesatslities.” T.M.,

752 F.3d all63. Here,N.A. was not placed solely ia selfcontained classroom with no non

disabled students or without the beneficial social interacti@egssaryhe was provided more

and given the opportunity to remain integrated in general educafisrthe Districtmade such
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accommodations here, and importantly, their development with respect to the 2013-20ad IEP
to be limited to their information from the prior year as they did not have the beribBtB®fanieki
report or any progress reports from Hawk Meadownclude a provision for 1:1 instruction, the
Court agrees that the IHO & SRO’s determinations are swgpoytthe record evidence.

B. Whether Plaintiff's Unilateral Placement of N.A. at Hawk Meadow During
the 2012-2013 School Year Was Appropriate

The HO & SRO properly concluded that Hawk Meadow was an appropriate placement
In disputing this determination, the District Defan# focus on the fact that there was no evidence
that “Hawk Meadow staff was sufficiently trained to teach N.A. at all, lete@ajarovide him with
special education services.SdeDist. Defs. Br. at 18.) This Court disagrees.

A private placement is appropriate if it is “reasonably calculated to enable theahild
receive educational benefitsC.F., 746 F.3d a82 (quotation marks omitted), “such that the
placement is likely to produce progress, not regressm,”’v. Scarsdale Union Free Sch. Dist.
744 F.3d 826, 836 (2d Cir. 2014) (quotation marks omitted). “In determining whether a placement
reasonably serves the educatibneeds of a child with a disability and is likely to produce
progress,” a reviewing court may consider the “totality of the evidence, incligtiages, test
scores, regular advancement, or other objective evidencBK. 810 F.3d a877; see also
Gagliardo v. Arlington Cent. Sch. Dis#489 F.3d 105, 112 (2d Cir. 200Rnable ex rel. Knable
v. Bexley City Sch. Dist238 F.3d 755, 7701 (6th Cir. 2001) (unilateral private placement
appropriate wheranter alia, class sizes were small, the studerade significant educational
progress, and his grades and behavior improved significantly). But “[n]o one factoessaudly
dispositive[.]” Frank G. v. Bd. of Educ. of Hyde Parb9 F.3d 356, 364 (2d Cir. 2006).

The test for the private placemend that it is appropriate, and not that it is perfeCtL.,,

744 F.3d aB37 (quotation marks omitted). In fact, parents bear a lower burden with regard to
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demonstrating the appropriateness of a private placement than school dstristden
demonstratig the adequacy of the educational opportunity provided because “parents are not
barred from reimbursement where a private school they choose does not meet tlieliDEAN

of a free and appropriate public educationFrank G, 459 F.3d aB64. “To quéfy for
reimbursement under the IDEA, parents need not show that a private placemehes$uenisry
special service necessary to maximize their child’s potenitialdt 365.

Importantly,“[a]n appropriate private placement need not meet state education standards
or requirements” or “provide certified special education teachers or RrfdiEthe disabled
student.” Dog, 790 F.3d a#51 (quoting-rank G, 459 F.3d aB64). Consequently, the extent
the District Defendants’ argument rests on the fact that Hawk Meadow doesepbtstate
standards, such argument is not based in law.

Hawk Meadow provided N.A. witlseveral benefits unavailable to him in the District's
IEPs, includingsmall clas sizes,1:1 instruction,integrated student environments, and a
multisensory approach to learnify.(C.R. 563.)While it is still an open question as to whether
small class sizes“the kind of educational and environmental advantage[]that might le
preferred by parents of any child, disabled or nbgg 790 F.3d at 452 (quotingagliarda 489
F.3d at 115)-en their own are sufficient to make an alternative placement more approfpaiate t
a school district’s offering, N.A. received other benefits rendering Hawladdw appropriate.
CompareFrank G, 459 F.3d at 3656 (“We need not decide that small class size alone rendered
the [alternative] placement appropriate because [the student’s] teacher at [tHpasidpied her
instruction to meet his eels”), with Dog 790 F.3d a#t52,cert. denied136 S. Ct. 2022 (2016),

reh’g denied 136 S. Ct. 2546 (2016) (alternative placement “school did not offer any special

11 Both Ms. Graff and Dr. Braniecki testified to the importance of a neultisry approach and the benefits of a
smaller class sizeemphasizing the need for ene-one instruction when it came to reading support.
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education services and did not modify its curriculum to fit the Student”). Indeed,cibrel re
demonstrates that N.A. had portions of the curriculum tailored to his needs spgdificR. 559,
563-64), and became more open about school after attending Hawk Meadow, (C.R. 559.)
During N.A.’s 20122013 school yearMs. Graff also acted as a tut for N.A. in
connection with an additional teaching certification program she was compl&ifRy587-89
(Graff)), and she testified that Hawk Meadow wasy structured, wagsing a “multisensory”
approach based on the “Ort@iHingham” model in tedtsing N.A., and provided critical one-on-
one assistance tN.A. and otherstruggling students (C.R.597) Moreover, the fact that he
received these benefits is in line with Dr. Braniecki’'s recommendation thatlié benefit from
“a multisensory appro#&cto learning where he receives much support” including a 1:1 help in
reading. (C.R. 1032.)
Moreover,Ms. Castletestified the school followed the “Sequential English Education”
(SEE) approach, specifically designed to address students’ reading (@&1563, 579) During
his time at Hawk Meadow, N.Avas provided opportunitieso have “copious practices .to
strengthen his reat skills, math facts, and solig all concepts being learnéal the curriculum.”
(C.R. 914 (PMM).) As a resultpy the Spring 2013 semester, N.A.’s “writing [] improved” and
he was “beginning to use some of his spelling skills in his writing with few remsiraohel clues.”
(C.R. 915 (PMM).) In short, it appears N.A. was making progress in the critical aneakich
he previously struggled, even if such progress did not constitute “signifidast.géC.R. 26.)
“[A]ssessment of educational progress is a type of judgment for which thetdistairt
should defer to the [administrative hearing officer’s] educati@xperience.” Doe 790 F.3d
at451 (quotingrrank G, 459 F.3d aB67 (internal quotation marks omittedpjere, the IHO and

SRO concurred that N.A. showsdmeprogress as a result of his tutelage at Hawk Mead8ee (
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C.R. 75; C.R.26-27) This Court agrees and finds that, in consideration of the foregoing, a
determinatiorthat Hawk Meadow was an appropriate placensesuipported by the weight of the
evidence.

C. Whether the Equities Favor Reimbursement

Having determined that the District did not pae/iNA. with an appropriate educational
opportunity forsecond grade (2012013)? year and that Hawk Meadow was an appropriate
alternative placement designed to address his particular learning needextheecessary
determination pursuant to ttgurlington/Cartertest is whether a balance of the equities favors
reimbursementSee Burlington471 U.S. aB74. Specifically, “equitable considerations relating
to the reasonableness of the action taken by the parents”, must favor Pl&irkiff746 F.3dat
82. Here, the IHO and SRO both determined that the equities favored Plaintiff. (2®.7%
76.)

The District Defendants argue the contraryjnsofar asPlaintiff failed to provide the
requisite consents andagitory 10-day notice for unilaterghlacement in a timely fashionSé¢e
Dist. Defs. Br. aR2-23.) The SRO rejected both of these arguments below on the grounds that
the hearing record demonstrated that, though Plaintiff may not have provided the conaents
timely fashion, she did makeclear that she consented to the receipt of special education services,
and did not frustrate the CSE process. (C.R. 28.) With respect to-tfag hdtice rule, the SRO
held that the IDEA pernstthe denial or reduction of reimbursement if parents “dopnovide

notice of the unilateral placement either at the most recent CSE meeting prior to gethevin

12 As indicated above, the Court also finattno FAPE was provided during N.A.’s 262012 (first grade) school
yed, but as the parents did not unilaterally place N.A. at Hawk Meadow until thef #mel 20112012 school year,
there is nothing to reimburse.
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student frompublic school, or by written notice 10 business days before such removal,” but
reduction or deial of reimbursement reswgithin the dscretion of the SRO. (C.R. 38.

Moreover, the SRO acknowledged that, while Plaintiff failed to provide the requisite
at the June 2012SE meeing before placing N.A. in Hawk Meadow for the summer, she did
provide such notice in August of 2012, prior to the 20023 school year. (C.R. 29T)o account
for such noncompliance, the SROncluded that would use its discretion to limit reimbursement
to the “10month portion of the 2022013 school year(C.R. 29.) This Court finds no reason to
deviate from the SRO’s determination.
Il. Other Claims

Having addressed the vast majority of Plaintiff's claims in the precéDig4 review,
the Court now turns to her remaining claims. A review of the operative complaatexithat
she is alsattemptingto plead claims under the ADA, the RA, and § 198eSACat7.)

A. Inapplicability of the IDEA’s Exhaustion Requirements

The District Defendants again argue, as they did with regard to the 2017 Case, that
Plaintiff's nonIDEA claims are ripe fodismissal for failure to exhaustSdeDist. Defs. Br. at
23-24.) This Court reaches the same result now that it did in the 2017 Case; exhaustion is not
required. SeeAvaras 2017 WL 3037402, at *2836. Consequently, the Court only addresses this
issuein brief.

“[E]lven when the suit arises directly from a school’s treatment of a child with a disability
and so could be said to relate in some way to [the child’s] educatibtiie hearing officer could
not have offered Plaintiff the relief she soughttbese claims, then exhaustion is inapplicable.

Fry, 137 S. Ct. at 754.
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TheFry courtposed a two question inquiry: (puld the claim be viable against “a public
facility that wasnot a schogl’ and (2)could an adult rather than a student make theesaaim
against the schoolf. at 756. Negative answers suggest the complaint revolves around the IDEA
and that the exhaustion requirements apgly. “In short, the IDEA guarantees individually
tailored educational services, while [the ADA] and [R&bmise nordiscriminatory access to
public institutions.” Id. at 756.

As with her claims in the 2017 Case, here Plairtifges, as to the Departmerthat it
abdicated its oversight responsibilities and failed to ensure school distesin comphance
with gpplicable law. $ACat4-5, 7.) She also allegekat it took an “entire year” to obtain N.A.’s
“complete case record”. Id. at4.) In terms of relief, she seeks compensatory and punitive
damagesas well agn audit of the Departmenfid. at8.) She allegethatN.A. was denied a free
and appropriate public education, as well as injuries unrelated to such a denial including
psychological, emotional, and financial injury to herself and NIA. af 7.)

Plaintiff unquestionablgxhaustd all facets of her IDEA clairthat the Court addressed
aboveto the extenanyclaims araluplicative of her IDEA claims, tlyehave been addressethe
portion of these claims that overlap with the IDERe., those that complain of.N.’s educational
experience and seek tuition reimbursement or related monetary dawagdsvhich were not
raised with the IHO and SRO cannot be raised for the first time in this G&atAm. Compl. 1
(potentially alleging claims regarding the 26A@11 school year).)Neverthelessat least two
forms of relief Plaintiff seeks amot available under the IDEA, such as lost wages and punitive
damages. To the extent any of her4lDEA claims are viable, addressed below, they are not

subject to the IDEA’s exhaustion reqgnnent
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B. The Department’s Motion to Dismiss

To the extent that Plaintiff seeks monetary damages against the Demaunder the
IDEA, whether for compensatory or punitive damages, such damage claims cannoadie br
under the IDEA and must be dismissaddetailedsupran. 8 SeealsoPolera v. Bd. of Educ. of
Newburgh Enlarged City Sch. Dis288 F.3d 478, 486 (2d Cir. 2002). Moreover, as discussed
above, the Department is not a proper or necessary party to Plaintiff's IEAscl Absent
specific alegations of violations of federal and state law by the Department that may thave le
procedural deficiencies at the district, IHO or SRO levellegations which are not present
here—such an action cannot be brought against the Departi8ent.e.g.Yanen by Yamen v. Bd.
of Educ. of Arlington Cent. Sch. Dis@09 F. Supp. 207, 211 (S.D.N.Y. 1996) (“complaint
contain[ed] no allegation of any action or practice on the part of the Stateddafs .. that may
have led to the alleged procedural deficien at the district level, the impartial hearing or before
the State Review Officer”).

The Department also properly points out that, to the extent Plaintiff is agsamijrtype
of claim against Carol Hauge, such claims fail as a matter of BeeDgp’t Supp. Br. at 6.) Ms.
Hauge was the IHO that presided over Plaintiff’'s administrative proceeding is therefore
entitled to absolute immunitySee); B.J.S. v. State Educ. Dep’'t/Univ. of N.§99 F.Supp.2d
586, 59395 (W.D.N.Y. 2010) (noting that “absolute immunity has been extended ‘to certain others
who perform functions closely associated with the judicial process’ includithguihistrative
officials exercising independent qudisdicial powers”) report and recommendation adop®@thb
F. Supp.2d 601 (2011)R.S. v. Bd. of Educ. Shenendehowa Cntr. Sch., Dist. 17CV-0501
(LEK/CFH), 2017 WL 6389710, at *3 (N.D.N.Y. Dec. 13, 2017) (dismissing claims against SRO

on basis of absolute immunity).
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Plaintiff's only potential recourse is to state a claim against the Depar®ficials for
violations of their general supervisory liability in violation of the IDEA. Toivthat end, it is
true that a “[sfate may not abdicate wholesale its oversight duti€¥e® C.L. v. Hastingsn-
Hudson UniorFree Sch. Dist.No 14CV-4422 (NSR), 2015 WL 1840507, at *5 (S.D.N.Y. Apr.
21, 2015). This Court has previously denied such claims, where, as here, a Plamtdfebege
systematic failures within the Distrior that actual notice was provided ttee state defendants
regarding such failureld. at 56. The allegations Plaintiff makes with respect to this claim are
threadbare. Specifically, she alleges: (1) that the Department Officials égpensible for
oversight and implementation of poligypport services, and quality assurance” (seeSAC at
5); and (2) that in “2011, NYSED put district CCSD on notice and it was listeddistréct in

need of improvement’ with regard to their special ed servicieks), (

While Plaintiff's allegaibns indicate that the SED had actual knowledge of the District’s
failures, evidence provided by the Department Defendants, that is publidbbéeyain the SED’s
website and therefore judicially noticeable, indicate that such failingsrneettt one high school
and one middle school during one year (2@012), which were ultimately addressed and
remedied. $eeDep’t Defs. Br. 1011; see alsdeclaration of Mark E. Klein in Support of the
Department Defendants’ Motion (“Klein Decl.”) (ECF No. 58), Ex. H at 4.) Conseguénd
record evidence demonstrates the alleged failures were, as a matter rtldsystematic” as
required bythe case law and “undercuts the notion that the State was on notice of a systemic

problem . ..” C.L, 2015 WL 1840507, at 6. Such claims must therefore be dismissed.

Additionally, to the extent Plaintiff attempted to assert any claims against the Department
Officials for violations of the ADA, the Rehabilitation Act, or Section 1983,dhabgims are ripe

for dismissals well. See C.L.2015 WL 1840507, at *6 (noting that “[c]ourts routinely dismiss
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claims brought under Rehabilitation Act Section 504 and the ADA when IDEA claiens ar

claims in their supplemental moving papers, and Plaintiff failed to addressrthements at all.
Consequently, the claims are otherwise deemed abandoned.

Therefore, the only potentiabn{DEA claims that may be assertack those against the
District under the ADA and RA, which are addressed below.

1. Claims under the ADA, RA, and 8§ 1983 against the District
and the Department

i. The ADA and RA

Plaintiff's claims allegedly brought pursuant to the ADA and RA are lgdgblicative of
her IDEA claims—and seek the same relief. However, to the extent that some of the claims are
distinguishable either because they seek relief unavailable under the IDEZaosdehey address
specific acts of discrimination beyond simply the denial of a free and appegpuialic education,
the Court considers whether any of the claims are plausibly alleged.

A plaintiff seeking to establish a prima facie case of discrimination under eith&DiA
or the RA must allege facts sufficient to establish that: gl@intiff is a ‘qualified individual with
a disability;” (2)plaintiff was ‘excluded from participation in a public entity’s servicesgmms
or activities or was otherwise discriminated against by [the] public entity;(3rsdich exclusion
or discrimination was due to [plaintiff's] disability.”B.C. v. Mount Vernon School Distri&37
F.3d 152, 158 (2d Cir. 2016) (quotiRglton v. Goord 591 F.3d 37, 43 (2d Cir. 2009%ge Ortiz
v. Westchester Med. Ctr. Health Care Cofgo. 15 Civ. 5432 (NSR), 2016 WL 6901314 }at
(S.D.N.Y. Nov. 18, 2016) (“the same legal standards govern the disability provisions d@Ahe A

[and] RA").
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The first consideration, however, is not automatically established by a stadeiving
special education services under the ADE“[T]he ADA and IDEA set forth distinct legal
standards in their definitions of ‘disability,” such that an individual will not quatifyttie ADA’s
protections simply by virtue of his or her disabled status under the IDBAC’, 837 F.3d ai.60.
“[A] child might ‘need[ ] special education and related services’ by reason of ainnmapg”’ as
required by the IDEA, “even if that impairment does not ‘substantially limit[JJa] major life
activit[y],” the definition of a disability under the ADA.Id. at159 comparing20 U.S.C.

§ 1401(3)(A),with 42 U.S.C. 812102(1)(A)). Thus, “[tlhose seeking relief pursuant to ADA or
Section 504 must come forward with ‘additional evidereleéyond simply their eligibility for

IDEA coverage—showing their eligibity for the remedies afforded by the ADA and Section 504.”

Id. at161. As with her 2017 Case, Plaintiff has offered no allegations separate from those
supporting his IDEA claims that wousdlow the Court to infer that N.A. is limited in a major life
function such that he would qualify as disabled under either statute.

Even if she had, as this Court reasoning in the 2017 Caseewas here, the gravamen of
the complaint is the denial of a free and appropriate public education, “therdoenjat least
alegations] that a school district acted with deliberate or reckless indiffeteribe student’s
federally protected rights or with ‘bad faith or gross misjudgmemtvaras 2017 WL 3037402,
at *27 (quotingSchreiber v. E. Ramapo Cent. Sch. Dig@0 F. Supp. 2d 529, 564 (S.D.N.Y.
2010);Pinn ex rel. Steven P. v. Harrison Cent. Sch. Pi&t3 F. Supp. 2d 477, 483 (S.D.N.Y.
2007) (“Where a plaintiff asserts denial of a free appropriate public educatipplaintiff must
demonstrate bad faith or gross misjudgmenGgbel ex rel. L.G. v. Bd. of EAu868 F. Supp. 2d

313, 334 (S.D.N.Y. 2005) (noting that a Rehabilitation Act claim may be brought dhtaok
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district acts with gross negligence or reckless indifference in degravinhild of accest a
FAPE")). No such allegations are raised.

Therefore, Plaintiff's claims against the District must be dismissed fof&b adequately
allege that NA. was “excluded from any programs, denied benefits, or otherwise discriminated
againston the bags of his disability’ A.G. on behalf of J.G. v. Bd. of Educ. of Arlington Cent.
Sch. Dist. No. 16 Civ. 1530 (VB), 2017 WL 1200906,*aP (S.D.N.Y. Mar. 29, 2017) (citation
omitted). TheDistrict’s motion isgranted in this regard.

ii. Section 1983

To the atent that Plaintiff is seeking to assert claims against the District pursuant to
Section 1983, such clainadsofail. Having availed herself of the administrative review process,
Plaintiff is not entitled to pursue a damage claim pursuani@88 withait plausibly alleging she
was denied the procedural safeguards to which she was entitled under theSB&EAtreck280
F. App’x at68 (“plaintiffs may not rely on 8983 to pursue monetary damages for violations of
the IDEA” where “they were affordedreearing before an impartial hearing officer and review by

a state review office”).
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CONCLUSION

For the foregoing reasons, the District Defendants’ motion for summary judgment is
GRANTED in part and DENIED in part, and the Department’s motion to dismiss is GRANTED.
All of Plaintiff’s non-IDEA claims are dismissed. As for Plaintiff’s IDEA claims, the Court finds
that 1) N.A. was denied a free and appropriate public education for the 2011-2012 and 2012-2013
school years, 2) N.A. was provided a free and appropriate public education for the 2013-2014
school year, and 3) Hawk Meadow was an appropriate alternative for N.A. in light of his unique
educational needs.

The Clerk of the Court is respectfully requested to terminate the pending motions at ECF
Nos. 43 & 53 and to close the case. The Clerk of the Court is also directed to mail a copy of this

Opinion and Order to Plaintiff at her address as listed on ECF.

Dated: October 15, 2018 SO ORDERED;

e

White Plains, New York W

NELSON S. ROMAN
United States District Judge
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