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KENNETH M. KARAS, DistrictJudge:

Plaintiff Michele F. Bucek(“Plaintiff”) brought this Actioragainsther former employer,
Gallagher Bassett Services, l{tbefendant’or “GB”), alleging thatit failed to promote her
because of her gendeetaliated against her for complainialgout it, angaid her less than male
employeesall in violation of the New York Human Rights Law, N.Y. Exec. Law § 296. (Not.
of Removal Ex. A (“Compl.”) (Dkt. No. 1).) Before the Court is Defendant’s Motion for
Summary Judgment. (Notice of Mot. For Summ. J. (Dkt. No. 22).) For the following reasons,

the Motionis granted.
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I. Background

A. Factual Background

The following facts are taken from Defendant’s statement pursuant to CotlaRule
56.1, (Def.’s Rule 56.1 Statement (“Def.’s 56.1”) (Dkt. No))2Rlaintiff's response to
Defendant’s 56.1 statement and counterstatement, (Pl.’'s Resp. to Def.’s 56. b&t&em
Counterstatement (“Pl.Resp. 56.1” and “Pl.’s Count&6.1,” respectively(Dkt. No. 30), and
the exhibits submitted by both Parties, and are recounted “in the light most fasofable
Plaintiff, the non-movantWandering Dago, Inc. v. Destjt879 F.3d 20, 30 (2d Cir. 2018)
(internal quotation marks omitted)The facts as described belove arot in dispute unless
indicated otherwise.

1. The Branch Manager Position

Defendant is a thirgharty administrator of insurance claims handled by various insurance
providers. (Def.’s 56.1  1.) On April 10, 2006, Plaintiff began working at GB as a Senior
Claims Representatiya role in which she worked on workers’ compensation insurance claims.
(Id. 19 2-3) Throughouher employment at GBlaintiff reported tats Parsippany, New Jersey
branch, [d. 1 4), for “direction and supervision,” although she varied between working from
home three days a week and full time, (Pl.’s Resp. 56.1 § 4). In October 2012, Plamitiff wa
promoted to the position of Claims Supervisdd. { 5.) In this role, Plaintiff was responsible
for supervising a team of Claims Representatives handling workers’ coatipendaims for

GB's clients. (Def.’s 56.1 § 6.) She reported to the Parsippany Branch Manhgewras

1 When citing to Plaintiff's deposition, the Court cites to the full version provided by
Defendant on March 8, 2018. (Decl. of Nicole A. Welch, Esq. in Supp. of Def.’s Mot. for
Summ. J. Ex. B (“Pl.’'s Dep”) (Dkt. No. 33)



initially Dawn Gottschalk and, then, as of 2014, Kenneth Nietzer (“Nietzer”).s (Résp. 56.1
17)

Beginning in 2014, GB rolled out certain internal criteria referred to d9 tukit.”
(Def.’s 56.1 1B8.) The Toolkit would monitor the claims systamd indicate if certain criteria
relating to the claims administration process were being met: if the criteria were timely
completed, the Toolkit would show as “green,” but if they were not, the Toolkit would show as
“red.” (Id.) Plaintiff admitted that a Claims Supervisor’s goal was to have his or heriflinolk
the green—a GB “best practice>not the red. Ifl. 1 9.) However, the Parties dispute when
compliance with the Toolkit became mandatory. Defendant claims that Claims iSoggewere
responsible for complying with the Toolkit from the outset of its introductidnle Plaintiff
contends that the Toolkit was initially “presented as a guideline, not a requiréeara it only
became mandatory in 2015Cdmpare id ] 8—10with Pl.’'s Resp. 56.1 {1 8—10PRlaintiff also
alleges that, when they informed her the Toolkit was mandd@&oaypch Managers Gottschalk
and Nietzer botlalso“stated that they did not believe in [thedlkit] and that it lacked merit.”
(Pl’sResp. 56.1 1 8.)

Through her discussions with Joseph Ryan (“Ryan”), the Northeast Zone VsigeRte
of Operations, itvas clear to Plaintiff that maintaining a green Toolkit was of “utmost
importance.” (Def.’s 56.1 1 10.) However, Plaintiff contends that Ryan did not téflisantil
August 2015. (Pl.’s Resp. 56.1 1 10.) And, while it is undisputed that Plachtiitted her
team’s Toolkit was “not looking really good” and that Ryan felt it was a pyitoiget her team
“green,” (Def.’s 56.1 1 11), Plaintiff purports that Ryan said this in May 2015 duringanne|
review, (Pl.'sResp. 56.1 { 11.) Prior to May 2015, however, Plaintiff alleges that she advised

Ryan of a several impediments to getting her team green: an adjustor had tei alaims



system would not allow other team members to cover that person’s assigrsosrasgdjustors
had exceeded the ximum number of claims they were permitted to handle and thus could not
take further assignments; and the medardl adjustor was not performing her duties weldl.)(
According to Plaintiff, Ryan told her he understood and would get back to her, but only hired a
temporary adjustor who was ineffectived.]

In January 2015, Nietzer resigned, creating an opening for the Parsipaaich B
Manager position. (Def.’s 56.1  12.) On February 4, 2015, Plaintiff informed Ryan and Ajay
Sinha (“Sinha”), Exeative Vice President of U.S. Operations, that she was interested in the
position. (d. T 13.) Neither Ryan nor Sinha ever discouraged her from applyohd] X5.) On
March 10, 2015, Ryan and Sinha conducted a fadaece interview of Plaintiff. Ifl. T 14.)
Plaintiff contends that, during the interview, both men questioned her about why shd t@ant
work from the office when she had long worked from home, and spent considerable time
accentuating the difference in locale between her prior positidrtheBranchManager
position. (Pl.’s Resp. 56.1 § 15; Pl.’s Dep.)53

James Harrington, who had been a Claims Supervisor in the Parsippany branch for only
18 months, also applied for the Branch Manager position. (Def.’'s 56.1 | 16; Pl.’s Resp. 56.1
1 16.) Ryan and Sinhaterviewed Harringtorn person (Def.’s 56.1 § 16.) They also
interviewedthreeexternal candidates, one of which did not perform well in the interview,
another of which requested too high a salary, and the third of whichweepualified. (Decl. of
E. Joseph Ryan (“Ryan DeclfJ] 4-5 (Dkt. No. 27).)After the interviews, Ryan selected

Harrington for the Branch Manager position. (Def.’s 56.1 § 17.)



The Parties dispute why Ryan selected Harrington instead of Plaintifeéndaait
contends that Ryan “believed Harrington was the best qualified candidatg? Ryan
specifically avers that he selected Harrington for three reasons: (1) as Slgmrsisor of the
ORCPG account, Harrington transformed the team from “otteeofvorst performing GBS
claims teams in the country” to “one of the best performing” ones; (2) Plairitééisn regularly
struggled to remain current with the claims they were responsible for pragéssid Ryan
“knew that . . . [P]laintiff's team wa®gularly failing to satisfy the Toolkit criteria”; and (3) he
“believed Harrington performed better than [P]laintiff during the intervieRyan Decl. {1 8—
10; see alsdef.’s 56.1 17 1820 (same)® Ryan thus determined that “Harringteas better
gualified for the position because he had the leadership, competency, and skilla/fénely]
looking for in a Branch Manager.” (Def.’s 56.1 | 2ititg Ryan Declf 11))

Plaintiff disputegheseproffered ratbnales First, Plaintiffavers that, wheHarrington
was a Claims Supervisor, she observed a clerk on his team manipulatifegrthentries to

“make the toolkit green” without actually advancing claim processing.s(Résp. 56.1 § 18

2 To the extent that Plaintiff asks the Court to ignore Ryan’s declaration, signed unde
penalty of perjury, that he believed that Harrington was the best qual#retidate,4eePl.’s
Resp. 56.1 1 17), the Court declines this request. The Court’s task at the summargtjudgme
stage is to determine whether there are disputes of material fact, not ®whbd Party’s
version of events is more credible. Thus, to the extent Ryan’s declaration putsféatthlzout
Defendant’s motivation for not promoting Plaintiff, Plaintiff may dispute that Eadtshe may
not ask the Court to disregard it merely because “a jury may misbelieve” kiimseg also id.

1 20 (“[A] jury need not believe the self-serving account provided by Ryan.”).)

3 Specifically, Ryan averred that Plaintiff “simply went through the eepeg in her
resume without discussing how she would excel in the Branch Manager position,” while
“Harrington described in detail how he had turned around the ORCPG account, angl how h
would use his experience in improving that account to excel in the Branch Managengosit
(Ryan Decl. 1 10.)



(citing Aff. of Michelle Bucek (“Bucek Aff.”)] 10 (Dkt. No. 29))3 Second, Plaintiff denies

that her team’s failings were her fault, explaining that the team had beeglikix supervisors

in four years and was poorly performing at the time Plaintiff took over, and thataSBot

using the Toolkit when she firstarted. Id. 19 (citing Bucek Aff.q 11).) Third, Plaintiff

claims, for the first time impposition to the Motion for Summary Judgmehat shedid discuss
more than just her qualifications for the Branch Manager Position in the interefewencing

how she improved the United Airlines team audit score to a 93.7, created tools to exaiedlite ¢
handling without concurrent quality loss, and her business experience outside ofl GB20(
(citing Bucek Aff. 1 12)

Plaintiff also arguethat, “[o]bjectively, Harrington was not as qualified for leadership in
the industry” as Plaintiff because “he had an MBA, but she [had] an MA and an ARBL[Alss
in Risk Management] which GB paid for.1d( { 21 (citing Bucek Aff. { 13put see idf 22
(“Admit that [P]laintiff was not privy to Harrington’s resume.J)However, Plaintiff admitted
that Harrington also served as a Claims Supervisor, but she did not know if he wasfgLicces
that role, she had “no idea” if Harrington’s team improved uhdeleadershipand “no idea” if
Ryan was happy with Harrington’s job performance in that leadership rolé/s(B&1 22

(quoting Pl.’s Dep. 172) Plaintiff alsocontends that she was more qualified than Harrington

4 Plaintiff did not mention this at her deposition, even though she was asked why she was
more qualified than Harrington for the Branch Manager position. (Pl.’s Dep. 59-62.)

® Plaintiff testified as to “everything” that shemembered being discussedidg the
interview, but did not mention her work on United Airlines or how she would succeed as Branch
Manager. (Pl.’s Dep. 53—-54.) Thus, to the extent this te&@rsent in Plaintiff's affidavit
contradicts her earlier deposition testimony, the Court will disrega&ei. Brown v.
Henderson257 F.3d 246, 252 (2d Cir. 2001) (“[F]actual allegations that might otherwise defeat
a motion for summary judgment will not be permitted to do so when they are makle fiost
time in the plaintiffs affidavit opposing summary judgment and that affidavit contradicts her
own prior deposition testimony.”).



becauseshe had more seniority @B. (Def.’s 56.1 { 23 (citing Compl. T 14)But, the Parties
dispute whether seniority was a criterion considered in the Branch Managedieicisgpn.
Ryan avers that seniority was not considered. (Ryan Decl. § 12.) PlaintiffrsabateGB
never published or announced any specific criteria for the decision. (Pl.’s Resp. 56°1 { 23.)
Finally, Plaintiff contends that she was more qualified tHarringtonbecause she had
conducted training of Claims Representatives. (Def,’s 584 (§iting Compl. T 14).)
Defendant claims that previous training experience was not a criterion gedsidethe Branch
Manager position. (Ryan Decl. T 13)aintiff testified that she “didn’t recall” if it was, (Def.’s
56.1 1 24 (quoting Pl.’s Dep. 62)),tlasserts that such training experience was viewed as a
factor supporting her promotion to Claims Supervisor, (Pl.’'s Resp. 56.1s§e2dlsaPl.’s
Counter-56.1 T 14 (listing reasons whyirtié was more qualified than &trington).

On April 23, 2015, Ryan told Plaintiff over the phone that he was going to announce to
staff that Harmgtonwould be the new Branch Manager the following day. (Def.’s 56.1 | 25;
Pl.’s Resp. 56.1 1 25.) Defendant contends that Ryan advised Plaintiff herfelgtda was
very qualified for the position, (Def.’s 56.1  25), while Plaintiff alleges thahR{@red “no

reason or rationale” to her, (Pl.'s Resp. 56.1 s2&;alsd’l.’s Counter-56.1 § 12)arrington

® Plaintiff also alleges Niger, the person vacating the Branch Manager position,
encouraged her to apply for the Branch Manager position, stating “[ijn substanded¢hate
the position “wouldnly relate to worker compensation claims, [P]laintiff would excel in it
because of her experience and the respect she had from those working in the §Rirish.”
Resp. 56.1 1 2Ztting Bucek Aff.  14).) As Defendant notes, (Def.’s Reply. 4), this
statement—contained only in Plaintiff's affidavit+s inadmissible hearsay, because Nietzer ha
not provided an affidavit or other sworn testimony in this recds@eSarno v. Douglas
Elliman-Gibbons & Ives, In¢.183 F.3d 155, 160 (2d Cir. 199@xplainirg that hearsay
statements contained within an affidavit cannot be considered at summary judgimemty
event, Nietzer's comments are not relevant to determining whigttaenbelieved Plaintiff was
qualified for the Branch Manager position, particuldmcause Plaintiff testified that she had no
knowledge regarding whether Nietzer recommended her for the position to Ryas D&pI57.)



began working as the Branch ManageApril 2015, at wheh time Plaintiff began to report to
him. (Def.’s 56.1 1 26.) Shortly after the formal announcement that Harrington would be the
new Branch Manager, Plaintiff called Ryan and told him she felt she hit a “gléiagcwith

the company and did not seeganom foradvancement. (Def.’s 56.1 { 30; Pl.’s Counter-56.1

f 13.Y At her deposition, the following exchange occurred:

Q: What do youmean wha you said that you felt you had hit a glass ceiling?
A: | meant thathrough the company of GB, tleadid not seem to be a clear line
of promotion for me since | was at a supervisor and | had not been not promoted to
branch manager. So there were no other opportunities in the claim division from
my understanding.
: So in other words, after supervisebranch manager?
Yeah.
. S if you are not branch manager, there’s no other room to move up?
Not in the claims division.
: That's what you are referring to when you are referring to glasagetiorrect?
Yes.
: And did you explain that to [Ryan], did you explain what you meant by hitting
the glass ceiling?
A: Yes, | did.

QrXrO0>0 >0

(Pl.’s Dep. 72—73see alsdef.’s 56.1 B1 (same) Further, Plaintiff testified:
Q: When you mentioned glass ceiling in the conversation, did you mention glass
ceiling with regard to gender or glass ceiling with regarthéoe wagust no place
else to move up?
A: | did not mention anything about gender.
(Pl.’s Dep. 75see alsad. at 169 (saying “[n]o” in response to the question “[w]hen you had that

call with [Ryan] when you mentioned glass ceiling, you didn’t mention anything gbout

gender, right?”) Plaintiff now contends, however, that she understood the phrase “glass

" To the extent Plaintiff now contends that Plaintiff said this on the call with Ryan when
he informally told her he picked Harrington, the day before the formal announcéRieat
Resp. 56.1 1 25), this allegation is belied by Plaintiff's earlier proclamatidine Complaint
alleges that Plaintiff said this to Ryaafterlearningofficially of Harrington’s sele@on,” not on
the call with Ryan the day before. (Compl. 1Y 12-s&8; alsd’l.’'s Dep. 72 (testifying that
Plaintiff said this to Ryan “within 24 hours” of their first call).)

8



ceiling” to be “a plain referend® gender bias and limitations imposed upon women seeking to
advance due to their gender.” (Bucek AfiL8]) Further, Plaintiff testified about why she felt
her gender motivated the decision not to promote her:

Q: ...You are saying and your lawsuit is that you were not selected for thehbra
manager position because of your gender, because you are a woman.
A: Right.
Q: And I want you to tell me every fact which you believe supports that comalusi
A: Okay. All of the management above me with the exception of Dawn has been
male in the GB system. Dawn was hired as a branch manager to do both workers’
comp and general liability. Once they split that out so it could be workers’ comp
versus general liability, | felt that there was an opportunity for me taafiptbsition
because | did not have the general liability experience.

| thought that they were just trying tdlfthe position with part of the all
boy club and that was the perception that Iwgbenthey made that decision to
hire. Until they made the announcement of who was going to get the position, |
really thought that | had a shot at that. And then once they made the announcement,
it just reinforced the alboy club.
Q: Okay. So tell me ewgfact which supports your conclusion that Harrington
was hired because it was part of arball club. Tell me every fact.
A: It's perception. | mearfRyan] and [Harringtonjwould frequently discuss
things even wheiiHarrington] was a supervisor.[Harrington] was not known
within the office to be very well received by many people. And his demeanor
toward women in general was so negative[&ya&n]treated people the same way.
They just seemed to click and resonate together. So it madetisangeey were
going to go with him.

(Pl.’s Dep. 159-1618) Plaintiff also testified to other preferential treatment of men at GB,
including that male employees who should have been fired were not fired and feplaigees

were terminated for les@sous conduct. JeePl.’s Dep. 162—679) Plaintiff confirmed that

8 Plaintiff testified that she never complained to anyone that Ryan’s or tamis
“treatment of women was poor because they were women.” (Pl.’s Dep. 161.)

% Specifically, Plaintiff testified that another male employee, Adam Strord)Bban
demoted numerous times” and written up for “causing problems,” but “was never figgbec
he was a guy.” (Pl.’'s Defi62.) When pressed as to why this occurred “be&chasvas a guy,”
Plaintiff testified that she “saw women being fired for less,” such as Dele Galbo reported to
Strong, {d. at 162—-63), and “at least three or four” other womighaf 166—67). Plaintiff never
complained to anyone that these womeneneeing terminated because of gender
discrimination. [d. at 167.) Plaintiff also testified that she recommended the termination of an
adjuster that reported to her on the United team, Steve Mangold, because of “blatant

9



these facts constitutevery fact that she believes supports her contention that Harrington was
selected as Branch Manager instead of her because of her géddat.167.5°

2. The 201#erformance Review

Plaintiff received positive performance reviews from 2008 through 201%andd
Supervisor of the Year awards in 2013 and 2014. (Pl.’s Counter-56.1 1 3—4.) In her 2013
performance review, Neitzgave her an “ExceedE&]xpectations” rating and said Plaintiff was
“the strongest supervisor [he] ha[d] in the branch.” (Aff. of Michael H. Sussmappgnt®Mot.
for Summ. J. (“Sussman Aff.”) Ex. 1 at 30 (Dkt. No. .31n May 2015, Ryan provided Plaifit
with herperformance revieior 2014. (Def.’s 56.1 1 36) Ryan gave Plaintiff an overall
rating of ‘Met some)ut not all expectations.”ld. 1 37.) The overall summary of Ryan’s
assessment stated:

Michele’s clients have offered many positigemnents throughout the review

period. As discussed, Michele should concentrate on meeting intetiaéivesin
order to ensure that ware meeting our clients[] expectations. One area for

misconduct™—ncurring penalties that exposed the team to liabiibyt was told by Ryan and

Ryan’s predecessor that instead Mangold was “being promoted to supervisor im bretbke.”

(Id. at 164-65.) When asked what facts showed that Mangold “was transferred because he was a
man inseéad of[being] fired,” Plaintiff said “[i]t was, again, the abloy club, they wanted to have
another guy in that [transferred] branch,” but she never heard anyone say #vatal@aument

to that effect. Ifl. at 165—66.)

10 plaintiff also testified tht, “after [she] saw the pay scales for the various employees”
later“showing that lhe men were being paid more than [she] was, [she] realizel{GiBht
undervalue[s] women,” but that she did not think this had an effect on why she was nod selecte
for theBranch Manager position. (Pl.’s Dek61-62.)

11 plaintiff alleges that the evaluation was actually due in March 2015, the momth afte
Nietzer left, and thus a timely review would not have been negative. (Pl.’s Resp. 56.1 1 36.)
Putting aside that this allegation again relies on Nietzer's hearsay statemetitf plaindes no
record citation. Plaintiff also provides no record citation whemsdikes this assertion in her
brief. (Pl.’'s Mem. 7.) Therefore, the Court will not consider this unsuppaltegition. See
Berry v. Marchinkowskil37 F. Supp. 3d 495, 502 n.1 (S.D.N.Y. 2015) (“[M]any of the factual
assertions in Plaintiff's opposition papers either do not contain citations tcohe, rer are not
supported by the citations in the record. The Court disregards all such assgrtions.”

10



immediate focus is the Toolkit. Aligned with that, Miohehould hold her

adjusters accountable for meeting established expectations. By doing sdeMiche

will be alle to concentrate on hemanagementesponsibilities. She withenbe

ableto lend further contributions to the branch and Zone.

(Welch Decl.Ex. J (2014 Performance Review”) dee also idat 2 (noting that Plaintiff

“places her clients[’] needs above meeting Toolkit initiatives,” which “filjedtfsvn to her staff

who also are naneeting expectations”)d. at 4 (“I would like for [Plaintiff] to concentrate on
holding her staff accountable. This vallow her to advance her management abilities and focus
on reserving and resolution strategy.”)Ryan further noted that Plaintiff “is a valuable member
of the management team in Parsippanyd. &t 2.)

Plaintiff disputes the validity of the negative criticism of her team’s Toolkit pedace,
noting that she informed Ryan of impediments to this previously and Ryan was slopotadres
to her needs. (Pl.’s Resp. 56.1 1 38r{giBucek Aff.{7).)'? However Ryanalsodiscussed the
issues with turning e Toolkit green prior to the performance review. (Def.’s 56.1 1£#0.)

Plaintiff also disagreed with the evaluation in writing, arguing that Ryasdredo heavily on her

meetng Toolkit initiatives. [d. { 41.) NeverthelessPlaintiff did not mention that the evaluation

12The Performance Review does note that “[o]ne of [Plaintiff's] challengegdasivas
being overstaffed,” which is “being addressed . . . with the new branch manager.” (2014
Performance Review 2.)

13 While Plaintiff contends that she only raisieer concerns with Ryan about staffing
deficiencies before the 2014 Performance reyeavd that this review was the first time Ryan
discussed the priority of the ToolkisgePl.’s Resp. 56.1  40; Bucek Aff. ] 7, 19), these
allegations contradict her deposititmstimony,(seePl.’s Dep. 82 (testifying that she and Ryan
previously “had been going over the §bJkit numbers because [she] was still missing a
adjuster” and so her “team’s [d@glkit was not looking really good” prior to the evaluatiad)
(noting that Ryan felt that theo®lkit was “of the utmost importance’id. at 92 (testifying “yes”
to question of whetheshe discussd the “issues with turning the [T]oolkit green and having the
adjusters do the work and [her] just managing thesétgl. . . prior to the review”).)

11



was in any way discriminatory or retaliatoryd.] Indeedwhen asked tw she was retaliated
against, Plaintiff testified:

The fact that | raised the isswith [Ryan] . . . my concerns about the glass ceiling

and my concerns about my employment and not having a clear career track went

against the grain with him. And ldecidedat that point that things changed.
(Pl.’s Dep. 168see alsdef.’'s 56.1 T 2 (same))

After receiving heperformance reviewPlaintiff had a phone call with Ryan and
Harrington to discuss it, which she recorded without their knowledge. (Def.’s 56.14] 43.)
During the call, Ryan discussed the evaluation with Plaintiff and, as he did initites wr
evaluation, coached Plaintiff to focus her and her team’s concentration on the TadlKjt44.)
Plaintiff did not disagree with Ryan’s comments, and did not mention gender disionior
retaliation. [d. | 45;see als®Performance Review Cadt 4:11-15:27.3° Thereafter, Plaintiff
contacted GB Human Resources Vice President Christopher Neigel (“Neigabruss“an
issue” with Ryan and Harrington, stating she wanted guidance from Human é&sso(Def.’s
56.1 1 46.) Plaintiff spoke with Neigel on two occasions—once before July 22, 2015, and the
second time on August 10, 2015, in a phone call she recafledshe met with Ryan and
Harrington in person on August 5, 2015. (Pl.’s Dep. 103-106; Def.’s 56.1 {1 p3n3Be first

conversationPlaintiff told Neige that she believed that, since Harrington’s promotion, Ryan and

Harrington had been condescending towards her, and she felt as though they ne$pegbtead

14The Court notes that, while the Parties agree that this phone call ocdtereriaintiff
received the performance revigitvseems that this recording is of Ryan reading Plaintiff his
report and then telling her he will giverreecopy afterwards.SgeWelch Decl. Ex. K
(“Performance Review Call”) at 4:14:45)

15 Defendant submitted two audio recordings as an exhibit to its Motion: (1}if?&in
phone conversation i Ryan and Harrington, which the Court will call the “Performance
Review Call,” and (2) Plaintiff's call witiChristopher Neigel on August 10, 2015, which the
Court will call the “Neigel Call.” (Welch Decl. Ex. K.Both recordings cut off before the
conversations end.

12



her because she disagreed with Ryan’s comments penfermance review(Def.’s 56.1  47.)
She made similar comments in the second, recorded call. (Pl.’s Dep. 18&ig#;Call at
0:49-31:02.) At one point during the secoratarded callPaintiff said: “from the time that |
applied for the branch manager position to now, it seems like they’re railroading rAad.|. .
don’t know whether it's bcausd’m a woman, is it because they don't like the way | interact
with people, is it retaliatory for something I've donkRave no ided. (Neigel Call at 3:0—
3:32.)% Neigel advised Plaintiff to inform Ryan and Harrington how their tone imp&ee
and to let him know the outcomeld.(at 15:18-17:11.)Neigel also assured her Ryan and
Harrington would not fire her without talking to him, and know not to retaliate againdiuier
they did, she should let him knowid(at 22:11-23:33.)

Plaintiff then called Ayala Weinstein (“Weinstein”) in GB’s Human Resources
department. (Def.’s 56.949.) Plaintiff did not mention gender discrination during this call.
(Id.) However, she later email&deinstein criticizingHarrington’s performance as Branch

Manager and his unprofessional tone over eméldl f(5Q see alsd’l.’s Dep. 108 (testifying

16 plaintiff now contends, for the first time in opposition to the Motion for Summary
Judgment, that she tolkeigel that “she was concerned about hitting a glass ceiling when she
failed to get promoted” and “asked for guidance as to how to proceed within the dictdfes of
policy.” (Pl.'s Resp. 56.1 T 2%ee also id] 47 (“[P]laintiff specifically told Neigel that she
believed she had hit the glass ceiling with the company, in her mind a cleanceféo gender
discrimination”).) However, this new allegation is flatly contradicted by the recordirthe
second conversation between Neigel and Plainsiffe{leigel Callat 0:49-31:02 ), and her
deposition testimonyegarding both conversations, (Pl.’s Dep. at 108testifyng to contents
of call with Negel and stating that there is nothing else idtalls that they discusseit), at
134-35 (testifying that the recording is accurate and explaining that the evaluaiso‘too
coincidental” after her comment Ryanabout the glss ceiing for promotion opportunities)

The Court therefore will not consider this new factual allegati®ee Brown257 F.3cat 252
(refusing to consider factual allegations that contradict prior deposition tegjinrser alsdcott

v. Harris, 550 U.S. 372, 380 (2007) (“When opposing parties tell two different stories, one of
which is blatantly contradicted by the record, so that no reasonable jury coule: lieleecourt
should not adopt that version of the facts for purposes of ruling on a motion foasgmm
judgment.”).

13



that she was complaining abottdrrington’s performance as Branch Managérplaintiff
testified, howeverthat there were other “issues” not in this email, including that Ryan’s
demeanor towarBlaintiff changed after she informed him of her “concerns about not being
promoted” and “about the glass ceiling.” (Pl.’s Dep. 107.) Again, the Parties disptitewhe
“the glass ceiling” refers to gendeilCdmpareDef.’s 56.1 § 52vith Pl.’s Resp. 56.1  52.)

3. Salary Differentials

a. 2015 Salary Increase

Because she received a “Met some, not all expectatparirmance rating, |&ntiff
was ineligible for a salary increase. (Def.’s 5$.33.) However, Harrington got Ryan to “waive
this mandate due to the extra work [Plaintiff had] been putting in while there wengciexon
[her] team.” (Welch Decl. Ex. M at@mail from Harringtond Plaintiff on July 27, 2015).)
Plaintiff thus received a 1.9% salary increase. (Def.’s 56.1 fP4intiff emailed Harrington
backon July 30, 2015 stating that she was “very disappointed in the amount of [her] increase”
and wanted to discuss it in person. (Welch Decl. Ex. M aHaryingtonthenemailed Ryan, “I
can discuss with [Plaintiff], but wanted to also extend invite to you if you'd like tovadved.”
(Welch Decl. Ex. Mat 1.)

On August 5, 2014, Plaintiff met with Ryan and Harrington to discussatery increase.
(Def.’s 56.1 § 55.) Even though she understood that maintaining a green Toolkit was of “utmost
importance” to Ryan, Plaintiff told him she believed performance reviewvas unfair because
in her mind, other facets of the jalere more important.ld.  56.) Ryan said he stood behind

his comments in the evaluatidmewas not going to chandkem and Plaintiff should do
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everything she could to get her team’s Toolkit greéa.)}( Plaintiff also noted that she was
still shortstaffed. (Pl.’s Counter-56.1 I 2Zpllowing that meeting, Plaintiff again contacted
Neigel on August 10, 2015, and recorded this call without Neigel's knowledge. (Def.’s 56.1
1 58.) Plaintiff did not complain that she was discriminated against because of her gender on this
call. (d. 7159 (citing Neigel Call).)

On August 26, 2015, Plaintiff accepted a job offer from a company named Strategic
Comp. (d. 1 60.) The annuaalary for thigob was $93,500-approximately$20,000 more
than she was making at GBd.(] 61.) Plaintiff emailed her resignation to GB on September 3,
2015, stating that she was leaving because she received an offer from anotheycdldpan
1 62.) At no time did Plaintiffsay she was leaving GB because she believed she was being
discriminated or retaliated against, nor laagoneat GB ever toldPlaintiff she was in danger of
being terminated or that they did not want her to work there anymiag. However, Plaintiff
avers that she resigned because of her falledhotion, diminished performanoeviews
increasing criticisms of her leadership capacity, continued tstd#mgof her team, and her
belief that she had limited opportunities for growth at GB. (Pl.’s Counter-56.1 § 23.)

b. Claims SupervisorSalaries

After Harrington became Branch Manager, Plaintiff “got access to [Adamnd$]
wages.” (Pl.’s Dep. 18&ee also idat 174, 189same)) Strong was a Claims Supervisor for
two or three years, until 2013, when he was demoted to a Claims Representativeaand beg

reporting to Plaintiff. (Def.’s 56.1 Y 66-67.) Strong had a higher salary than Pkefdit he

17 Plaintiff memorialized what was said during this meeting in a draft email that she never
sent. (Welch Decl. Ex. N.) Defendant contends that this email shows Plaintiff aicention
her gender or discrimination during the meeting. (Def.’s 56.1 Paintiff denies “any
saliency” to this exhibit. (Pl.’s Resp. 56.1 1 57.)
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was demoted, but not aftedd(f 68.) Specifically, as a supervisor, Strong earned up to
approximately$83,000 (Sussman Aff. Ex. 6 at 2 (Strong’s salary history shawengas hired at
a salary of $81,999.96 am@ got a meribased raise t$82,999.92 in 2012Neigel Decl.] 4
(showing drop from $83,000 salary in 2012 to $77,000 in 2013 “prior to changing titles” for
Strong)) By contrast, Plaintiff's salary as a Claims Supervisor “maxed out at $78,&B0aée
years in that job title.”(Bucek Aff. { 22 see alsd?l.’s Counter-56.1 1 27—3@escribing salary
differentiak in Claim Supervisor positions in 2012 and 2018Yhen asked for “every reason”
why Plaintiff believed Strong was paid more than her because of her gendwiff Résstified
that she “s[aw] no other reason,” because she was “more qualified than he was,” “filcdabdy
him,” and he was “consistently demoted.” (Pl.’'s Dep. 1&kpgcificallyfor the period while she
was a supervisoRlaintiff explained;

A: As | said, | have no other rationale for it.

B: Just because he’s a man and you're a woman?

A: Yes.

(Id. at 189.)

Although Plaintiff testified that her salabased gender discrimination claim was solely
based on the comparison between her salary and Strong’s salary, (Def.’s 56.1ifi6BI(st
Dep. 188-89)), she now points to other &Bployeesvho were paid more than her as claims
supervisors in Parsippany, (Pl.’s Counter-56.1 1 35-49). In 2012, Stephen Barron earned
$85,000, Dennis McCarthy earned $78,000, \fillam McComb earned $80,000, all as

supervisors, Wile Plaintiff—in her first year as a Claims Supervisagarned $68,000.1d.

111 36, 41, 49 (citing Neigel Decl44.)!® In 2013, Barron earned $86,700, McComb earned

18 plaintiff alleges that Stephen Barron was the highest paid Claim Supervisor in 2012,
but the cited chart shows that a female, MaGakng, earned $1500 more than him that year.
(Neigel Decl. 1 4.)
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$81,000, and Harrington, in his first year as a supervisor, earned $85,000, while Plaimditf ea
$74,000. Id. 11 37, 39, 49 (citing Neigel Decl4y.) In 2014, Barron earned $86,700,
Harrington earned $85,000, McComb earned $82,053Tarrénce Nash andfdey Daniels,

both of whom started working as supervisors that year, earned $80,000 and $83,000,
respectivelywhile Plainiff earned $77,330. Id. 11 38, 40, 43, 45, 4@iting Neigel Decl{ 4).)
Finally, in 2015, McComb earned $82,053 and James Adair, in his first year as a supervisor,
earned $85,000, while Plaintiff earned $78,83d. {1 4749 (citing Neigel Decl.).)

Plaintiff did not know the salaries of any of the other Claims Supervisors, including
whether any female Claims Supervisors madeenthan she did or more than any male Claims
Supervisors. (Def.’s 56.1 § 71.) In fact, each year from 2012 through 2015, the highest paid
Claims Supervisor in Parsippany was femakkeeleigel Decl.{ 4 (salary for Magali Chang
through 2014 and salary for Erica Levesque in 2015)roughout her tenure as a Claims
Supervisor, Plaintiff was regularly the lowest paid one, making less than bothmdaiemale
Claims Supervisors. (Def.’s 56.179 (citing Neigel Decl{4).) In February 2013, when
Plaintiff sought a pay increase, (Pl.’s Counter-3p3ll), Vice President of Claims operation at
GB, Matt Plessingerrecommended the increase to Sinha, noting that Plaintiff “is currently
making $68,000,” while “[t]he other Supervisor working on the &bhjprogram is currently
making $77,000,” and the other “Superv|§srsalaries in the branch are $85,000, $83,000,
$85,000, $80,000 and $82,500,” making Plaintiff's salary “much lower than the rest of the other
supervisors.” (Sussman Aff. Ex. 5.) Sirdgreed that Plaintiff's “current salary is well below

other supervisors and low for Parsippany” and recommended a $3,000 salary in¢dease. (
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4. GB Policies

GB has an antiliscrimination policy which prohibits discrimination based upon
gender/sexand a policy prohibiting retaliation against any employee who complains about
workplace discrimination. (Def.’s 56.1 11 27—-28.) The policies further provide that any
employee who believes they are being discriminated or retaliated agastsepart that
conduct to GB. I¢l. 128.) As a GB employee, Plaintiff had access to these polidksy] Z7.)
Plaintiff testified that she knew she had a duty to complain under these policies Dépl
203.) However, she claims her supervisors never indi¢htd she needed to review these
policies or that she must comply with them or be barred from filing a federalrgende
discrimination lawsuit. (Pl.’s Resp. 56.1 1 27.) Plaintiff never complained aboutdision
to GB. (Def.’'s 56.1 1 29 (citing Pl.’s Dep. 203 (testifying that she “did not” complgin))
Plaintiff contends that she only failed to file “a formal complaint,” but her “giagmg”
comment to Ryan could be construed as a complaint. (Pl.’s Resp. 56.1 1 29; Pl.'s Mem. of Law
in Opp. to Mot. For Summ. J. (“Pl.’'s Mem.”) (Dkt. No. 28) 6, 15.) But, putting aside whether
her comment could constitute a complaint, GB’s policy does not regiarenal complaint: it
states that employees may complain to a manager, someone in HR, or to theycemihics
and compliance hotline, even anonymoushthey could file a formal charge of discrimination
with a federal, state, or local employment practices agency. (Welch Decl‘ER |
Discrimination Policy”) at 2.1.)

B. Procedural History

Plairtiff commencedhis Action on January 14, 2016 by filing the Complaint in New
York Supreme Court, County of Orange. (Compl.) Defendant removed the Action to federal

court on February 22, 2016. (Not. of Removal.) After receiving an extension of time, (Dkt. N
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6), Defendant filed its Answer on March 14, 2016 (Answer and Aff. Defenses (Dkt. No. 10)).
Court mediation was held but unsuccessful. (Dkt. No. 13.) On July 15, 2016, the Court adopted
the Parties’ joint proposed discovery schedule. (Dkt. No. 16.)

On April 25, 2017, Defendant filed a pmestion letter indicating the grounds on which it
would move for summary judgment. (Letter from Carmen J. DiMaria, Esq. to Court2A®\pr
2017) (Dkt. No. 17).) Plaintiff responded, arguing thatedbefnt’'sproposed motion lacked
merit. (Letter from Michael H. Sussman, Esq. to Court (May 8, 2017) (Dkt. No. 19).) The Cour
then held a conferenam May 10, 2017 and adopted a briefing schedueedkt. (entry for
May 10, 2017); Mot. Scheduling Order (Dkt. No. 21).) Defendant filed the instant Motion for
Summary Judgment and supporting papers on June 23, 2017. (Not. of Mot. For Summ J.; Mem.
of Law in Supp. of Mot. For Summ. J. (“Def.’s Mem.”) (Dkt. No. 23); Def.’s 56.1; Dkt. Nos. 25—
27 (declarations with exhibits in support of the Motion).) Plaintiff filed an opposition and
accompanying papgon July 20, 2017. (Pl.’s MerBucek Aff; Pl.’s 56.1; Sussman Ajf On
August 15, 2017, Defendant filed a Reply and a Reply Affirmation containing moreesafer
Plaintiff's deposition. (Reply Mem. of Law in Supp. of Mot. for Summ. J. (“Def.’s Reply”)
(Dkt. No. 32); Reply Decl. of Nicole A. Welch, Esq. in Further Supp. of Mot. for Summ. J.
(“Welch Reply Decl.”) (Dkt. No. 33).)

[l. Discussion

A. Standard oReview

Summary judgment is appropriate where the movant shows that “there is naegenuin
dispute as to any material fact and the movant is entitled to judgment as a matter éiddw
R. Civ. P. 56(a)see also Psihoyos v. John Wiley & Sons, I'¢8 F.3d 120, 123-24 (2d Cir.

2014) (same). “In determining whether summary judgment is appropriate, taragsir
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“construe the facts in the light most favorable to the non-moving party amesolve all
ambiguities and draw all reasonable infeesnagainst the movantBrod v. Omya, In¢.653
F.3d 156, 164 (2d Cir. 2011) (internal quotation marks omittes;alsdBorough of Upper
Saddle River v. Rockland Cty. Sewer Dist. NA.61F. Supp. 3d 294, 314 (S.D.N.Y. 2014)
(same). “Itis the movarg’burden to show that no genuine factual dispute existis. Teddy
Bear Co. v. 1-800 Beargram C&73 F.3d 241, 244 (2d Cir. 2004ge alsdBerry, 137 F. Supp.
at521 (same).

“However, when the burden of proof at trial would fall on the nonmoving part
ordinarily is sufficient for the movant to point to a lack of evidence to go to thetriact on an
essential element of the nonmovant’s claim,” in which case “the nonmoving partgonust
forward with admissible evidence sufficient to raiseeaugne issue of fact for trial in order to
avoid summary judgment.CILP Assocs., L.P. v. Pricewaterhouse Coopers,[435 F.3d 114,
123 (2d Cir. 2013) (alteration and internal quotation marks omitted). Further, “[t]o survive a
[summary judgment] motion. ., [a nonmovant] need[s] to create more than a ‘metaphysical’
possibility that his allegations were corrgdsihe need[s] to ‘come forward with specific facts
showing that there is a genuine issue for tridlyfobel v. Countyf Erie, 692 F.3d 22, 30 (2d
Cir. 2012) (emphasis omitted) (quotiNgatsushita Elec. Indus. Co. v. Zenith Radio Co#a5
U.S. 574, 586-87 (1986)), “and cannot rely on the mere allegations or denials contained in the
pleadings,'Guardian Life Ins. Co. v. Gilmord5 F. Supp. 3d 310, 322 (S.D.N.Y. 2014)
(internal quotation marks omittedyee also Wright v. Gooy®54 F.3d 255, 266 (2d Cir. 2009)
(“When a motion for summary judgment is properly supported by documents or other
evidentiary materials, the party oppagsummary judgment may not merely rest on the

allegations or denials of his pleading . . ..").
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“On a motion for summary judgment, a fact is material if it might affect the outcome of
the suit under the governing lawRoyal Crown Day Care LLC v. Dgmf Health & Mental
Hygiene 746 F.3d 538, 544 (2d Cir. 2014) (internal quotation marks omitted). At this stage,
“[t]he role of the court is not to resolve disputed issues of fact but to assess wihaethereé any
factual issues to be triedBrod, 653 F.3d at 164 (internal quotation marks omitted). Thus, a
court’s goal should be “to isolate and dispose of factually unsupported claBesgva Pharm.
Tech. Corp. v. Barr Labs. Inc386 F.3d 485, 495 (2d Cir. 2004) (internal quotation marks
omitted)(quotingCelotex Corp. v. Catretd77 U.S. 317, 323-24 (1986)). However, a district
court should consider onvidence that would be admissible at tri&eeNora Beverages, Inc.
v. Perrier Grp. of Am., In¢.164 F.3d 736, 746 (2d Cir. 1998). “[W]haearty relies on
affidavits . . . to establish facts, the statements ‘must be made on personal knpsdedge
facts that would be admissible in evidence, and show that the affiant . . . is competsiifiyto t
on the matters stated.DiStiso v. Cook691 F.3d 226, 230 (2d Cir. 2012) (quoting Fed. R. Civ.
P. 56(3(4)).

B. Analysis

Plaintiff claims thaDefendant violated the New York State Human Rights Law
(“NYSHRL") by failing to promote her to Branch Manager, by retaliating against her fo
complaining about that alleged discrimination in the form of an unsatisfactooyperice
review, and byaying her less than similarly situated male employe®gse ¢enerally Compl.
Seel.Y. Exec. Law8 296(1)(a), (e).All of these claims are analyzed undee burden-shifting
framework set forth itMcDonnell Douglas Corp. v. Greedll U.S. 792, 802-04 (1973%ee
Zann Kwan v. Andalex Grp. LLC37 F.3d 834, 843 (2d Cir. 2013) (“Federal and state law

retaliation claims are reviewed under the burdeifting approach of McDonnell Douglas.”);
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Kassel v. City of Middletowr272 F. Supp. 3d 516, 535 (S.D.N.Y. 20{T)] he Second Circuit
analyzes claims pursuant to NYSHRL unttex familiar thregpart framework set forth by the
Supreme Court iMcDonnell Douglas)
Under McDonnell Douglasa plaintiff bears the initial burden of proving by a
preponderance of the evidence a prima facie case of discrimination; it iéhen
defendant’s burden to proffer a legitimate raiscriminatory reason for its actions;
the final and ultimate burden is on the plaintiff to establish that the defendant’s
reason is in fact pretext for unlawful discrimination.
Abrams v. Dep't of Pub. Safe®64 F.3d 244, 251 (2d Cir. 2014'While summary judgment
must be granted with caution in employment discrimination actions, it remains availedjkcto
discrimination claims in cases lacking genuine issues of material fact. Veusndhe
discrimination context, a plaintiff must prove more than conclusory allegations of disatiom
to defeat a motion for summary judgment&spilaire v. Wyeth Pharm., In®&12 F. Supp. 2d
289, 302 (S.D.N.Y. 2009) (citations and internal quotation marks omitted).

1. Failure to Promote

The NYSHRL prohibits an employer from refusing to hire or to discriminate stgamn
individual “in compensation or in terms, conditions, or privileges of employment.” N.Y. Exec
Law 8§ 296(1)(a).Plaintiff claims thaDefendant failed to select her for the Branch Manager
position because of her gender, and instead selected Harrington, a less qudkfieainchdate.
(Compl. 11 4-16; Pl.’'s Mem. 13-)5Defendant argues that Plaintiff failed to establish a prima
facie case of gender discriminationpretext (Def.’s Mem. 13-17.)

Even assuming Plaintiff has satisfied a prima facie case of gender distiimbecause
she was a qualified female candidate who lost the job to a male candet#tspilaire 612 F.
Supp. 2d at 301 (setting forth elements of prima facie clakegs v. City of New YorNo. 04-

CV-2197, 2009 WL 142107, at *9 (S.D.N.Y. Jan. 21, 20089g¢ond Circuit case law makes
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clear that a court may simply assume that a plaintiff has established a prima fa@edakip
to the final step in th®cDonnell Douglasnalysis, as long as the employer has articulated a
legitimate nondiscriminatory reasdor the adverse employment actign Plaintiff fails to raise
a dispute of material fact as to whet Ryan’s nordiscriminatoryreasons for choosing
Harringtonwere a pretext for gender discriminatioss an initial matterRyanproffered
legitimate, nordiscriminatory reasons for choosing Harrington: he believed Harringten wa
more qualified based op Harrington’s success as a Claims Supervisor, Plaintiff's team
struggled to remain current with claim processing and to satisfy the Toolkitagréed
Harrington performed better in the interviews. (Ryan Decl. 1 8-10.) Thidigenifevidence
to satisfy Defendant’s burden at step twdviDonnell Douglas See Meiri v. Dacon759 F.2d
989, 997 (2d Cir. 1985) (holding thahe employer’s explanation of its reasons must be clear
and specific”);see also Mandell v. Cty. of SuffoB8d6 F.3d 368, 380 (2d Cir. 2003) (finding that
the employer proffered sufficient evidence of legitimate reasons notrtmpgdhe plaintiff
through supervisor’s testimony that he found the other candidate more qualified and got
negative impression alfie plaintiff in an interview)Aspilaire, 612 F. Supp. 2d at 306-07
(finding employer'soelief thatanother candidatevas the most qualified applicant for the job
based on [their] experience” and concerns about the plaintiff's werk sufficientegitimate,
non-discriminatory reasons for not promoting the plaintiff

Indeed, Plaintiff does not contest that Defendant satisfied this burden; rather, she
contends that these reasons were pretex{@hls Mem. 8-15.) To establish preteR|aintiff
mayshow that Defendant’s proffered justifications are “false,” or she “m&tgan rely on
evidence—circumstantial or otherwiseshowing that [her gender] was a motivating factor” in

the decision to hire Harrington instead of PlaintHfoltz v. Rockefelle& Co., Inc.258 F.3d 62,
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81 (2d Cir. 2001jcitations and internal quotation marks omittesse alsoraChen Chen v. City
Univ. of New YorkNo. 11€V-320, 2014 WL 1285595, at *7 (S.D.N.Y. Mar. 31, 2014) (“To
establish pretexthe plaintiff must produce not simply someidence, but sufficient evidence to
supporta rational finding that theeasons proffered by the defendant were false, and that more
likely than not discrimination was the reaasen for the employment action.” (alterations and
internal gqiotation marks omitted)aff'd, 805 F.3d 59 (2d Cir. 2015). Although stentifies
several factshe believes are disputdRlaintiff has not satisfied this standard.

Plaintiff first argues that Nietzer, the former Branch Manager, eagedrher to apply to
replace himbecause of her experience and reputation in the hrgths Mem. 14.)As the
Court notel earlier, this statement by Nietzer, contained in Plaintiff's affidavit, is inailohes
hearsay and the Court will not consider it at summary judgm&ete fupra.5.¥° In any event,
Nietzer's comments are not relevant to determining wh&lkan the person who committed the
purportedly discriminatory adbelieved Plaintiff was qualifiedbf the Branch Manager position.
Indeed Plaintiff testified that she had no knowledge regarding whether Nietzer recommended
her for the position to Ryan. (Pl.’s Dep.b7

Plaintiff next contends, for the first time in opposition to the Motion for Summary

Judgment, that a clerk on Harrington’s team manipulated the toolkit to make it l@evk gre

19 The Court also notes that Plaintiff has failed to proeicgrecord citations in this
section of her brief, and the Court could therefore disregard her unsupported assgdens.
Berry, 137 F. Supp. 3d at 502 n.1.

20 plaintiff also attempts to dispute Ryan’s description of his interview of Plaintiff,
claiming that shelid discuss her qualifications for the Branch Manager Position, including her
improvement of the United Airlines teamdaiuscore, her expedition of claim handling, and her
business experience outside of GB. (Pl.’'s Mem. 14; Bucek Aff.  12.) But, as previotely
the Court will not permit Plaintiff to manufacture a dispute of fact via affidavit tratradicts
her ealier deposition testimonry-that she testified to “everything” she remembered being
discussed during the interview, which did not include any of these isss®s siipra.4.)
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(Bucek Aff. 1 10; Pl.’'s Mem. 14.) But, Plaintiff previously testified that she “woukimiw”
whether Harrington was successful as a Claim Supervisor. (Pl.’s Dep 59.Couittehus finds
specious Plaintiff'siew contention.See Brown257 F.3d at 252 (rejecting factual allegations
made for the first time in an affidavit opposing summary judgment that contraddots pr
deposition testimony). In any event, this fact is not material, because, suenragHarrington
was not actually a successful Claims Supervwisdhat he had a clerk manipulate the Toolkit,
there are no facts in this record indicating Rgaawany ofthis when he hiretlarringtonsuch
thatRyan’sreasoning was pretextudhdeed, it is undisputed that as a Claims Supervisor,
Harrington transformed his team from “one of the worst performing GBR<sk@ams in the
country” to “one of the best performing” ones. (Ryan Decl.  8.)

It is also undisputed that Plaintiff's team regularly failed to satisfy the Touaitetia,
Ryan’s second proffered rationale for choosing Harrington. (Ryan Decl. €f.% 56.1 § 1)
Plaintiff argues that a “2013 appraisal demonstrates that her unit had sabgtaragressed
and a jury could understamer failure to make more progress as a refleaiobeing
understaffed,” rather than “her capabilities.” (Pl.’s Me#h) 1Plaintiff provides no record
citation, but the Court assumes Plaintiff is referring to Plaintiff's 2013 “pej&ls expectmons”
performance review by Nieer. (Sussman Aff. Ex. 1 at 30.) This fact, however, is not material,
because it isindisputed that the Toolkit was rolled out in 2014, (Def’'s 5@}, &fter this
performance review and before the Branch Manhgerg decision (id. § 25). Furthermore,
even assuming that the poor Toolkit performance is a product of understaffing, notfBlai
abilities, Plaintiff's subjective disagreement with Ryan’s reliance on thisrfdos not make it
discriminatory. SeeConcepcion v. City of New YoiKo. 15CV-2156, 2016 WL 386099, at *14

(S.D.N.Y. Jan. 29, 2016) (“[Plaintiff's] subjective assessment of her own quedifisas
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insufficient to create a genuine factual issue as to whether the [defenganitfeted reason for
its hiring decisions are pretext for discriminationdjf'd, 693 F. App’x 31 (2d Cir. 2017);
Estrada v. Lehman BrgdNo. 99€CV-8559, 2001 WL 43605, at *5 (S.D.N.Y. Jan. 18, 2001)
(“The mere fact thdthe plaintifff may disagree wit his employes actions othink that his
behavior was justified does not raise an inference of pretexnfeed, although it is disputed
when the Toolkit became mandatorgpihpareDef.’s 56.111 8—10with Pl.’s Resp. 56.1 11 8—
10), and when Ryan told Plaintiff about the importance of the Toolkit, (Def's 56.1  11; Pl.’s
Resp. 56.1 T 11), it isndisputedhat it was an important metric for judging teams at<B®e
2014, (Def.’s 56.1 11 8-11; PI.’s Dep. 61).)

Construing thdacts in the light most favorable to Plaintiff, she may be arginaggRyan
was aware of her team’s understaffingt some point “[b]efore May 2015,” (Bucek Aff./—
and its effect on the Toolkit, and thus his reliance on this metric to find Plaissfflealified
than Harrington was pretextu@l.As an initial matter, Plaintiff does not alletiat Ryan was
aware of this understaffingeforehe made the decision to hire Harringtafter the interviews in
early March 2015-a fact crucial to determininghether the weight he assigned to the Toolkit in
his hiring decision was justifiablgDef.’s 56.1 1 14, 17.) And, Plaintiff avers that Ryan hired a
temporary adjustor from another agency to aid Plaintiff’'s team after shengddrim of these
issues “[i]n the spring [of] 2015,” althoughe was ineffective. (Buceck Aff. 7.) Plaintiff does
not, however, allege that Ryan knew the adjustor was ineffeattiai let alone before he made

the Branch Managdriring decision. Absent such facts, it would be impossibla f@asonable

21 However, Plaintiff, who is counseled, does detirlymake this argument onake any
attempt tareferto these portions of the recor8eeHoltz, 258 F.3d at 73 (explaining that the
court is not required to search the record for genuine issues of materibbfabie party
opposing summary judgment failed to bring to the court’s attention).
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factfinder to infer that Ryan inappropriately relied on the Toolkit factor while knowing it was
notactuallyPlaintiff's fault. In anyevent, even if his reliance on the Toolkit was dubious,
Ryan’s decision was bad on other proffered reasons which Plaintiff has not shown to be false
or gender-based, as explained abd¥ay, Templeton v. Veterans AdmiB40 F. Supp. 695, 698
(S.D.N.Y. 1982) (dismissing discrimination complaint where the plaintiff did not deny th
existence of the other factors on which his dismissal was based and even the hddgerted
factor “was work related”) And, Plaintiff cites no facts suggesting this reliance on the Toolkit
was based on hgender such that the other reasons do not shield a finding of pre3exst.
Mary's Honor Ctr. v. Hicks509 U.S. 502, 511 (1993) (holding that “rejection of the defendant’s
proffered reasons [does not] compel[] judgment for the plaintiff” because theafplainall
times bears the ultimatourden of persuasion” that the decision was intentionally discriminatory
(internal quotation marks omittégl)d. at 524(“That the employes proffered reason is
unpersuasive, or even obviously contrived, does not netgssdablish that the plainfifs
proffered reason of [gender] is correct@arcia v. Hartford Police Dep,t706 F.3d 120, 129
(2d Cir.2013) (requiringheplaintiff “to point to evidence suggesting tlthscriminatory
animuswas amotivating factor”). Ultimately, thisis not a case in which “a reasonable jury
could conclude that” Ryan’s decision to hire Harrington “was so lacking in meatcadl into
guestion its genuineness” merely because it relied on the ToDlkiter v. Cont’l Grp., InG.859
F.2d 1108, 1116 (2d Cir. 198&ee alsdavis v. State Univ. of New Y0802 F.2d 638, 642
(2d Cir.1986) (“[T]he reasons for hiring [another candidate] were not so ridden with error tha
[the employerkould not have honestly relied upon them.”).

Finally, Plaintiff arguesthat the passing over a qualified female candidate for a male

candidate alorre-in other words, her prima facie case—shows discrimination. (Pl.’'s Mem. 14.)
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But, there is no evidence in the recoedjardinghe gender of the other three rejected candidates
for the Branch Manager Position. (Ryan Decl. § 4.) Moreover, agaiely asserting her
subjective belief that she is more qualified tikarrington without any evidence showing she
was clearly more qualified than him, is insufficienstmw that gender played a motivating role
in the decision to hire HarringtorseeByrnie v. Town of Cromwell, Bd. Of Edu243 F.3d 93,
103 (2d Cir. 2001) (explaining that, to defeat summary judgment, “the plaintiff' sruiats

would have to be so superior to the credentials of the person selected for the job that no
reasonable person . . . could have chosen the candidate selected over the plahgijoboimt
guestion” (internal quotation marks omittgdjee also Wharff v. State Univ of New Ydi3 F.
App’x 406, 408 (2d Cir. 2011) (“[W]here a decision to promote one person rather than another is
reasonably attributable to an honest even though partially subjective evaludtieir of
gualifications, no inference of discrimination can be drawn.” (alterations ardahjuotation
marks omitted)). This is particularly so where the qualifications Plaintiff allegedly has over
Harrington—seniority, training experience, and an ARM degree, (BucekyAIf3; Def.’s 56.1

11 23—-24)—were not requirements for the job, winiatino announced criteria. (Pl.’'s Resp.
56.1 1 23). In sum, Ryan made a business judgment that Harrington was a bettetectiradida
Plaintiff, and, absent evidence that that decision was motivated even in part becdaseiidtP
genderthe Court should not substitute its own judgment for RyaB&e Byrnig243 F.3d at

103 (noting that where the other candidate was not unqualified and the employer was not
unreasonable in selecting that candidate “in light of a comparison of her pegentals with
[the plaintiff's],” the plaintiff failed to show pretextNewsome v. IDB Capital CorgNo. 13-
CV-6576, 2016 WL 1254393, at *22 (S.D.N.Y. Mar. 28, 208}t their heart, [the] [p]laintiffs’

claims reflect their disagreement with flig¢efendants’ business judgments and assessments of
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the quality of their work or reflect the [|p]ntiffs’ subjective feelings and perceptions that they
were being discriminated against because of theigender.Such claims are, however,
insufficient to establish discriminatidy;, Sattar v. JohnsgriNo. 12CV-7828, 2015 WL
5439064, at *12 (S.D.N.Y. Sept. 11, 2015) (“To fault the [employer] for selecting [another
candidag¢] over theplaintiff] would improperly require the factfinder to act as a ‘super
personnel department,” secogdessing the merits of the [employgrdecision to selegthe

other candidatefpr the position overthe plaintiff]” (internal quotation marks omitte}j)see ale
Smith v. Ward Leonard Elec. Cdlo. 00CV-3703, 2004 WL 1661098, at *9 (S.D.N.Y. July 23,
2004) (holding that the plaintiff could not establish pretext “on his weak prima fage ca
alone”).

Plaintiff points to no other facts creating a material dispute regarding whethesRyan’
reasons for hiring Harrington apeetextual. (SeePl.’s Mem. 14.) Thus, th€ourt’'sanalysisof
this claimcould end hereSeeGonzalez v. K-Mart Corp585 F. Supp. 2d 501, 503 (S.D.N.Y.
2008) (“[JJudges are not like pigs, hunting for truffles buried in the record.” (intguogation
marks omitted)).However, the Court will briefly address other arguments, although not raised,
beforedismissing Plaintiff’s failure to promote claim. R&h asked for “every fact” showing
why the decision not to hire her was based on her gender ifPtastified that (1) all of the
management above her, except “Dawn,” was male at GB and (2) her “perception” wiag that
choosing Harrington, they “were just trying to fill the position with part of theéay club.”

(Pl.’s Dep. 15961.) The first fat alone does not show the decision to hire Harrington was
motivated in part by Plaintiff's gender. The only management position aboveafPleastthe
Branch Manager|d. at 73), and Dawn, a female, had served in that raea( 34-36). Plaintiff

presents no evidence that other females applied for the Branch Manager Podhtadrhayt
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were passed over for male candidatiesleed, she testified that “the great majority” of
supervisors at GB were womerid.(at 163.) Thus, this claim amounts to an assertion that
because a male made the decision to hire another male over a female, it was discyimin
That is not the lawSee, e.gGumbs v. Hall51 F. Supp. 2d 275, 280 (W.D.N.Y. 1999) (noting
that the fact that “avhite male . . . chose another white mfalethe Vice President position . . .
is not enough” to show discriminatiom¥f'd, 205 F.3d 1323 (2d Cir. 2000).

Plaintiff's second proposed facter perception of an altloys club at GB-merits closer
scrutiny Based on Plaintiff's testimony, it is not clear whether she had this percéphen
they made th[e] decision to hire” Harrington, or beforehand, and the decision ‘fistced the
all-boy club.” (Pl.’s Dep. 160.)n any event, Plaintiff testifekthat this perception was based on
several facts: (1) Ryan and Harrington frequently talked even when Harriwgs a Claims
Supervisor; (2) Harrington was not “very well received by many peopldieinffice; (3) Ryan
and Harrington both portrayed a negative “demeanor toward wbdnikeh at 160—61). As to
Ryaris and Harrington’s allegecomraderyprior to the Branch Manager interviews, Plaintiff
alleges that they acted similarly and “just seemed to click and resonatestdgamtid thus “it
made sersthat” Ryan would hire Harrington. (Pl.’s Dep. 161.) But, while perhaps
demonstrative of Ryan’s personal bias in favor of Harrington, this friendship dbasenot
establishthat such bias was basedgender See, e.gRichetts v. AshcrgfiNo. 00CV-1557,
2003 WL 1212618, at *7 (S.D.N.Y. Mar. 17, 2003) (finding allegation that the employer’s
“white male employees maintained a telephonic ‘buddy system’ by which frieatiéywere
placed to . . . management on behalf of white men being considered for promotions”iarguffic
to show discrimination);.apsley v. Columbia Univ.-College of Physicians & Surge®89 F.

Supp. 506, 523 n. 15 (S.D.N.Y. 1998) (“Discrimination does not lurknbedvery inaccurate
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statement.Instead, the pretext may mask some other unbecomirgg;, lgdal, motivation, such
as backscratching, logolling, horsetrading, institutional politics, envy, nepotisepite, or
personal hostility.” (alteration and internal quotation marks omjttede alsd-arrell v. Butler
Univ., 421 F.3d 609, 615 (7th Cir. 2005) (finding the plaintiff's “assertions of an ‘old boys’
club” did not show pretext because the evidence showed, among other things, only that a
recommender and an award candidate “werehitimie companions” andnother recommender
knew of an award candidate’s “home life”).

Moreover,Plaintiff's mereperception of gender bias a “boys club” atmosphers
insufficient to show pretextSeeloseph v. Owens & Minor Distribution, In& F. Supp. 3d 295,
309 (E.D.N.Y. 2014)(A] plaintiff's mere subjective belief that [s]he was discriminated against
because of h[er] [gender] does not sustain a . . . discrimination claim” (internai@uatarks
omitted)) aff'd, 594 F. App’x 29 (2d Cir. 2015Watson v. GeithneNo. 09CV-6624, 2013
WL 5420932, at *9 (S.D.N.Y. Sept. 27, 20X8Xplaining that the plaintiff’'sifelief, based on no
evidence other than gut instinct that her supentreated her with hostility because of her.
gender . . . cannot justifiably support an inference of discrimination when nothing éctné r
remotely Inks the supervisor'seatment of [the] plaintiffo her . . . gender . . (alterationsand
internal quotatiomarksomitted); Padob v. Entex Info. Sen@60 F. Supp. 806, 813 (S.D.N.Y.
1997) (“In her depositiorfthe] [p]laintiff stated in a conclusory fashion that she was thus
excluded because she is a wom#¥hen pressed, Plaintiff continually stated that she felt this
was due to the fact that she wasdhé/ woman. However, the fact of her being the only woman

. in her position, standing alone, does not create a genuine issue of material factestto pre
based on gendé&); see alsdraby v. Westside TrandNo. 03CV-1000, 2006 WL 1877000, at

*6 (E.D. La. June 16, 2006) (holding that the plaintiff's assertion of “the existencéoys *
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club,” without more, was insufficient to raise a dispute of fact as to pre&dkt), 224 F. Appk
384 (5th Cir. 2007). Plaintiff cites no specific incidents exampleof Ryaris and Harrington’s
demeanor towards her somen generally, let alone any comments made in the context of her
job performance, henterview, or the Branch Manager hiring procé3sCf. Schnabel v.
Abramson 232 F.3d 83, 91 (2d Cir. 2000)The] [p]laintiff does not contend that his age was
discussed by [the defendant] in the deliberations fphrerdefendant’sflesire to rehire [the
plaintiff], or even by [the defendant] in explaining the decisidithi plaintiff].”); Workneh v.

Pall Corp, 897 F. Supp. 2d 121, 133 (E.D.N.Y. 2012) (“Notaftlye] [p]laintiff provides no
examples of specific incidents that caused him to have this ‘feelingogts v. LeaviitNo. 04-
CV-7570, 2006 WL 225585, at *4 (S.D.N.Y. Jan. 31, 2q@éding “conclusory statements,
speculation, or general attacks on the defendant’s credibility” insuffimedgf@at summary
judgment);see also Forte v. Liquidnet Holdings, In675 F. App’x 21, 25 (2d Cir. 2017)

(“[W] hile [the plaintiff] conclusorily #eges. . . that women were treated as second class
citizens and were subjected[tosupervisor’s] sexist attitudes, she does not cite to any concrete

evidence in the record to support the allegations” (citation and internal quotatks ma

omitted))?® And, Plaintiff admitted that she never complained about Ryan’s or Harrington’s

22 plaintiff does claim that Ryan and Sinha asked her about why she wanted to start
working from the office when she currently worked at home, (Pl.’'s Resp. 56.1 § 15), but nothing
in that conversation as recounted relates to her genadbaracteristics typically associated with
gender stereotypes.

23 plaintiff did testify that “[w]Jomen in the office in the office in general wereté@as
children, [and}hey were asleto do menial tasks for [Ryan] so that he wouldn’t have to do
them,” but she provides no specific examples and notes that she never complained to anyone
about it. (Pl.’s Dep. 155.5ee Sandman v. Mediamark Research, Ma. 00CV-6529, 2002
WL 424660, at *6 (S.D.N.Y. Mar. 18, 2002) (finding “[clomments about family and discussion
about sports,” made so frequently “the women could have been invisible” do not establish
discrimination(internal quotation marks omitted)Plaintiff did testify to one gendered
comment Ryan made: he said that Dawn, who was in a wheeddawvhom Ryan “did not like
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conduct towards women, despite knowing she had a duty to do so under GB policy, (Pl.’s Dep.
161; Def.’s 56.1 1 29nordid sheraise the issue of discrimination with thefa.g, Pl.’'s Dep.
155). SeelLawrence v. Nyack Emergency Physicians, F669 F. Supp. 2d 584, 596 (S.D.N.Y.
2009) (noting that the plaintiff “never complained to [the defendant] about his . . . staement
or requested that [the defendant] stoygaying in the conduct which [the] [p]laintifiow claims
was offensive and objectionabledff'd sub nom. Lawrence v. Mehlma&89 F. App’x 54 (2d
Cir. 2010);Forrest v. Jewish Guild for the Blin@19 N.E.2d 998, 1009 (N.Y. 2004) (noting that
the “plaintiff did not complain of . . . discrimination in any forum”).

Plaintiff also testified to other preferential treatment of men at GB. (Pl.’s [B&p61.)
But, Plaintiff does not connect these instances of alleged mistreatment ohwmthe decision
to hire Harrington over herThe mere fact that the workplace generally was unpleasant for
women does not alone make fadure to promotePlaintiff actionable gender discrimination.
Sege.g, Reeve v. SElI/Aaron’s, Indo. 06CV-0642, 2010 WL 2287482, at *6 (W.D.N.Y June
2, 2010) (noting that there was “no nexus between” alleged comments about “the lackest w
in management positions” and “the denial of [the plaintiff’'s] promotioradf)d, 424 F. App’x

75 (2d Cir. 2011)see alsdrea v. Martin Marietta Corp29 F.3d 1450, 1457 (10th Cir. 1994)

dealing with,” let “her feminine intuition interfere with her decisions?1.’6 Dep.152-54)

While this comment ignappropriate, it was not directed at Plaintiff, was made years before the
Branch Manager hiring procesmd Plaintiff provided no context for itishthat a facfinder

could reasonably infer discriminatory animus by Ryan sufficient to provexptetre. See

Daniels v. ConnecticuiNo. 12-CV-0093, 2015 WL 4886455, at *13 (D. Conn. Aug. 17, 2015)
(concluding that event in which the plaintiff “once heard [a supervisor] joke t@ainmade

better officers than women” did not show pretext because of “the weak nexusrb#tisee
occurrence and any decision related to [the plaintiff’'s] employme@#more v. City Univ. of
N.Y. Bronx Comm. Coll641 F. Supp. 2d 269, 286 (S.D.N.Y. 2009) (finding that remarks did not
demonstrate pretext because “[tlhe comments were not made in connection withsilba-dec
making process, and [were] otherwise not sufficiently pervasive or sexausgle. . .to raise a
triable issue of fact as to whether [the] [d]efentastated reasons for terminating [the]
[p]laintiff’s employment werpretextual”’ (footnote omitted)).
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(requiring a plaintiff to “demonstrate a nexus between the allegediyrdisatory [actions] and

the defendant’s decision to [not hire] her,” which can be done by showing the distaminas
“directed at theplaintiff, her position, or the defendant’s policy which resulted in the adverse
action taken against the plaintifftitations and quotation omittedyf. Santana v. Latino

Express Rest, Inc, 198 F. Supp. 3d 285, 295 (S.D.N.Y. 2016) (explaining tbeehts of a

hostile work environment claim). Specifically, Plaintiff claims that two male empleyAdam
Strong and Steve Mangold—should have been fired but were not because they were men, and
other women were “fired for less.” (R.Dep. 162—-66.) She doest claim thatthe actions

taken with respect t8trong were taken by Ryan, the person who chose not to promote her to
Branch Manager, such that they could permit a fact-finder to infer gender loiaat 162—63.

As to Mangold, Plaintiff didestify that she and Dawn “sent [a] recommendation for termination
to [Ryan] and . . . Plessinger,” Ryan’s predecessor, because of Mangoldstinééconduct,”

and “they said, well, we’re sorry, he’s being promoted to supervisor in another brafick.” (
Dep. 165.) She does not specify which of them said this, nor does she allege that this decision t
promote Mangold was made after they complained about him such that gender bias could be
inferred. Rather, Plaintiff testified only that it must haeefb discriminatory because the
supervisors should have kept Mangold “in a holding pattern” until they resolved the complaint.
(Id. at 165-66.) MoreoveRlaintiff also doesiot provideanydetailsregarding whathese

women did such that a faitder caild actually determine whether they were in fact fired for
“less” egregious conductSeeSaenger v. Montefiore Med. Gtr.06 F. Supp. 2d 494, 514
(S.D.N.Y. 2010) (“[V]ague claims of differential treatment alone do not suggesinaiisation,
unless thost&reated differently are similarly situated in all material respects.” (intetrmhtjon

marks omitted)).Indeed Plaintiff admits she never complained that the treatroktiitese

34



women was discriminatory.P(.’s Dep.at 167.) Furthermore, Plaintiftestified that she never
heard anyone at GB use “inappropriate language relating to gender.’ D@}.’455), and never
saw any documents, emails, or cartoons evincing gender-based aidmats] $8-59.24 See
Francis v. Pactiv Corp No. 04€V-417, 2007 WL 879672, at *13 (E.D.N.Y. Mar. 21, 2007)
(noting that the court may consider “the absence of . . . comments” regardingrtiéFpla
protected characteristics in pretext analysis).

Therefore, because Plaintiff has not raised a dispute of material fact rggahdither
thedecision not to hire her as Branch Manager mativated in part by her gender, the Court
grants Defendant’s Motion for Summary Judgment on this claim.

2. Unequal Pay

Plaintiff also claims that Defendakmowingly paid heress than othenale Claims
Supervisors at GB. (Compl. 17 29-33; Pl.'s Mem. 16231 BpeN.Y. Exec. Lawg 296(1)(a)
(prohibiting discrimination “in compensation”)lo establish a prima facie case of disparate pay
under the NYSHRL, Plaintiff must show(1) that [s]he was a member of a protected class; (2)

that [s]he was paid less than similarly situated-m@mbers of h[er] protected class; and (3)

24 Plaintiff did say “yes” in response to a question regarding whether she hateaver
comments from anyone in GB management evincing an animus against women, begéue al
comment was madgy aclient, not anyone at GB. (Pl.’s Dep. 156-58.)

25 Although the Complaintlaimedthat Plaintiff was paid less than males in “subordinate
positions to her,” (Compl. { 30), Plaintiff now argues only that she was paid less thanalther m
Claims Supervisors in Parsippany, (Pl.’'s Mem. 16). Thus, to the extemifPl@d any claims
relating to her salary compared to reupervisor male employees, they are waiv@de
Palmieri v. Lynch392 F.3d 73, 87 (2d Cir. 2004) (“[The plaintiff] failed to raise this
argument in his opposition to summary judgment. Thus, this argument has been waived.”)
Moreover, because Defendant argued that any claims relating to Plagaiéty while a Claims
Representative should be dismissed, (Def.’s Mem. 23 & arfdl Plaintiff failed to respond to
these argumenis her opposition, (Pl.’s Mem. 16%), such claims ardeemedabandonedSee
Simon v. City of New Yarklo. 14CV-8391, 2015 WL 4092389, at *2 (S.D.N.Y. July 6, 2015)
(collecting cases holding that a ipitiff abandons claims when it fails to address a defendant’s
argument on a motion, regardless of its merit).
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evidence of discriminatory animusThomas v. iStar Fin., Inc438 F. Supp. 2d 348, 367
(S.D.N.Y. 2006)aff'd, 629 F.3d 276 (2d Cir. 2010ee also KasseP72 F. Supp. 3d at 535
(noting that theMcDonnel Douglagest applies to NYSHRL claims).

Plaintiff undisputedly satisfies the first requirement, because shedmarw However,
shehas not providedvidence showing that she was paid less than similarly situated male
employes. The record shows that several male supervisors were paid more than Plaiietiff w
she was a Claims SupervisoSegNeigel Decl.y 4 (chart of salaries from 2012—-201%).)
However, to qualify as comparatotisese individuals must be “similarly situated in all material
respects” to Plaintiff Mandell 316 F.3dat379. Athough these men had the same title as
Plaintiff, the record is devoid of any evidence regarding their prior experiatie,ia other
branches with GB or at other companies, or their educational backgrdoeeSaesar v.
Riverbay Corp.No. 15CV-8911, 2017 WL 6887597, at *6 (S.D.N.Y. Dec. 27, 201[Mhe]
[p]laintiff cannot demonstrate that he milarly situated in all material respetts the fellow
employees he has named because he has offered no additional information abotiethasn.
not adduced any evidence as to their job duties, responsibilities, assignmentsnaligcipl
records, lengtlof service, salaries, or departmental budfjete&/egmann v. Young Adult Inst.,
Inc., No. 15CV-3815, 2016 WL 827780, at *10 (S.D.N.Y. Mar. 2, 2016) (holding tthet
plaintiff was not similarly situated to comparators where she did not pleachfamigher
positions, responsibilities, tenures, experiencg Asante-Addae v. Sodexo, lndo. 13CV-

489, 2015 WL 1471927, at *9 (D. Conn. Mar. 31, 2015) (collecting cases holding that the fact

that a plaintiff had the same job title as a defendant “is plainly insufficient tdisstaldisparate

26 Once again, Plaintiff provided no record citations. Indeed, Plaintiff did not even hame t
other male comparators aside from Strong. (Pl.'s Mem. 16-17.)

36



pay claim”),aff'd, 631 F. App’x 68 (2d Cir. 2016). Nor does the record show whether different
teams in the Parsippany branch required different skills or managed diffendsdads, such
that a paydisparity would be justifiable, or whether there were bonus structures in place that
would explain such disparitiesSeeThomas438 F. Supp. 2d at 3¢8Although many share the
title of ‘managet,the employees work in fields within iStar different frothd plaintiff’'s] and
have different duties and responsibilitigsBrown v. Northrop Grumman CorgNo. 12CV-
1488, 2014 WL 4175795, at *9 (E.D.N.Y. Aug. 19, 2014) (noting that it is not “dispositive that
[the plaintiff and the defendant] shared the same title and worked in the same defartme
Indeed, aside from relying on a chart provided by Defendant to show superasmssabm
2012 through 2015, Plaintiff has providedevidence about these comparataside from
notingthatthey are malerad that some ahemearned more in their first year as supervisors
than Plaintiff did after working for multiple years at GB. (Pl.’s Cousrd 1 39, 41, 43, 46;
Pl’s Mem.16-17) Thus, although cognizant thiis question is normally one left to the jury,
the Court concludes that “no reasonable jury could find the similarly situated pethbere.
Harlen Assocs. v. Inc. Vill. of Mineqla73 F.3d 494, 499 n.2 (2d Cir. 2001).

Even assuming the identified male supervisors were similarly situated to Plaieitiff
claim also fails because she has not provided any evidence of discriminatong ani
Ultimately, Plaintiff's claimamountdo an assertion that she was a woman and earned less than a
man, so that payisparity must be product ofyender discrimination(Pl.’'s Mem. 16-17Pl.’s
Counter-56.1  50.) Indeed, she testified as much with resgeat pay differential with

Strong. (Pl.’s Dep. 189 @: Just because he’s a man and you're a woman? A:)Y&sThese

27 plaintiff also testified that she “s[aw] no other reason” than gender fpathdisparity
with Strong, because she was “more qualified than he was,” “nobody likeddrichlie was
“consistently demoted.”1d.at 186.) However, this testimony was with respect to Strong’s
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facts arenot sufficient to show intentional discrimination based on genslee. Tomka v. Seiler
Corp,, 66 F.3d 1295, 1313 (2d Cir. 1995) (“[Thiiptiff] relies on the fact that those employees
were paid more than she was and that they are nihese facts do not support an inference that
[the defendant] acted with a discriminatory intentCpx v. Quick & Reilly, In¢401 F. Supp.

2d 203, 215-16 (N.D.N.Y. 2005)[The] [p]laintiff provided no evidence, loér than the fact

that[a male em|pyee’s] compensation was higher than hers, to support her contention that she
was paid less because she was a womanWithout evidence that defendants intentionally paid
[the] plaintiff less tharjthat male employedjecause she was a woman, no rational jury could
find discriminatory intent).

Indeed, the record shows that Plaintiff was paid less than botrandfiemaleClaims
Supervisors throughout her tenure in that role, (Def.’s 582) fbelying her claim of
discriminatory animusSeeCapruso v. Hartford Fin. Servs. Grp., Indlo. 01CV-4250, 2003
WL 1872653, at *5 (S.D.N.Y. Apr. 10, 2003) (“Rather than showing discriminatory animus,
th[e] exhibit shows that [the] plaintiff . . . was paid significantly lss all other Staff Attorney
II's, both male and female, whether they were more or less experienc@uethdn Although
GB executives raised Plaintiff's salary by $3,000 in 2013 because they noted thidryeras
lower than the other supervisossilariesat Parsippany, (Sussman Aff. Ex. 5; Pl.’'s Mem. 16),
these emails do not reference gender whatsodnstead, they show that these GB managers

agreed to raise Plaintiff'salary by the amount she requested. (Sussman Aff. Ex. 5.) That

salary as a Claims Representative being higher than Plaintiff's salary in sitairpoAs
discussed above, Plaintiff's claims for that time period were abandoned. énemty none of
the reasons provided show that their pay disparity was based on Plajgetiffiler Indeed, when
Strong was demoted from Claims Supervisor, his salary was also reduegds 6.1 1 68.)
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Plaintiff believes she should have receiaedigger raiseloes not make this action
independently discriminatory.ContraPl.’s Mem. 16.)

Moreover, it is undisputed that the highest paid Claims Supervisor in Parsippany every
year from 2012 through 2015 was fdma(Neigel Decl{ 4.) Plaintiff argues that this fact is
irrelevant, “because every man earned more than [Plaintiff] did and ramreas been provided
by [D]efendant for this.” (Pl.'s Mem. 17.) Buhis argument presumes Plaintiff has already
established her prima facie cages Plaintiff’'s burden to show discriminatory intent, not
Defendant’sourden to show the absence of such int&&eSt.Mary’s Honor Ctr, 509 U.S. at
511 (holding that the plaintiff “at all times bears the ultimate bucdgrersuasion” that the
decision wa intentionally discriminatoryinternal quotation nt&s omitted). Similarly, to the
extent that Plaintiff is troubled by the higher starting salaries given tana/supervisors,
females also received highgarting salaries than PlaintiffSéeNeigel Decl.f 4 (Maria Basinki
started at $80,000 in 2013 and Jamie Chambers started at $80,300, iwl2itd Plaintiff started
at $68,000) The Court therefore grants Defendant’s Motion for Summary Judgméhison
claim.28

3. Retaliation

Finally, Plaintiff claimsthat she was retaliated against, in violation of the NYSHRL,

when she received a negatperformance reviewfter complaining about not being selected as

Branch Manager. (Compl. 1Y 17-28; ®Mem. 15-16.5° The NYSHRL prohibits an employer

28 To the extent Plaintiff believes that the voluntary 1.9% salary increasecsieed in
2015 was independently discriminatory, she has abandoned thisbgldailing to address in
her opposition to the MotionSee Simgr2015 WL 4092389, at *2.

29 To the extent that the record would permit a claim for retaliation from’Ryaud
Harrington’s behavior towards Plaintiff following this complaintazlaimfor constructive
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from “discriminat[ing] against any person because she has opposed any practices forbidden
under [8 296].” N.Y. Exec. Law 896(1)(e). This claim is also analyzed under tdeDonnel
Douglasframework. SeeZann Kwan 737 F.3dat 843. To establish a prima facie case of
retaliation, Plaintiffimust show that:

(2)[s]he was engaged in a protected actiaty, by opposing an unlawful practice;

(2) [her] employer was aware of this activity; (B]he suffered an adverse

employment action; and (4) there is a causal connection between the protected

activity and the adverse employment action (in other words, that a retaliatory
motive played a part in the adverse action).
Apionishev v. Columbia Univ. initg of New YorkNo. 09CV-6471, 2012 WL 208998, at *7
(S.D.N.Y. Jan. 23, 2012).

Defendant arguethat Plaintiff did not engage in protected activity because she never
complained about alleged discrimination. (Def.’s Mem. 18-20.) Indeed, Plaintiitfsattiiat
she never complainedPl.’s Dep. 203; Pl.’s Resp. 56.1 [ 28ut, a plaintiff need ndibrmally
oppose allegedly discriminatory behaviorsatisfy thigorong of the prima facie case; rather,
“informal protests of discriminatory employment practices, including making cotgpla
management. . [and]protesting against discrimination by industrnyjoy society in general” will
suffice. Sumner v. U.S. Post8krv, 899 F.2d 203, 209 (2d Cir. 1990). To that end, Plaintiff
argues that her comment to Rythat she felt she had hit a “glass ceiling” at GB should be
construed as a complaint about gender discrimination. (Pl.’s Mem. 15; Def.’s 56)1 { 30
However, Plaintiff previously testified that, by saying “glass ceilisgp¢ meant that “therwere

no other opportunities in the claim division” for her to move up now that she did not receive a

promotion to Branch Manager. (Pl.’s Dep. 72—73.) She further testified thexgaeed to

discharge, Plaintiff has abandoned those claims by failiagdoesghem in opposition to the
Motion. See Simgr2015 WL 4092389, at *2.
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Ryanthat is what she meahy “glass ceiling’ (id. at 73, and that she “did not mention
anything about gender” to Ryaid.(at 75;see also idat 169). Thus, although Plaintiff correctly
argues that oneouldreasonably interpret “glass ceiling” to refer to the barriers faced byawo
in the workplace, (Pl.’'s Mem. 15), she has testified her way out of this theoryibyg stait she
informed Ryan this isotwhat she meantRegardless of whether Plaintiff herself believed that
“glass ceiling” was &dplain reference” to the Bank Manager decision being disoatory,
(Bucek Aff. § 18), her “undisclosed belief of such treatment will not convert an oydinar
employment complaint into a protected activitgspilaire 612 F. Supp. 2d at 3PSee also
Benedith v. Malverne Union Free Sch. Di88 F. Supp. 3d 286, 322-23 (E.D.N.Y. 2014)
(noting that “informal complaints must be sufficiently specific to make it clear thadrtiployee
is complaining about conduct prohibited by [asiserimination] law”);Krasnerv. HSH
Nordbank AG680 F. Supp. 2d 502, 521-22 (S.D.N.Y. 2010) (“When the conduct complained of
... does not lend itself to a reasonable inference of unlawful discrimination psagic words,
[‘discrimination’ and ‘gender’] may be the only way to put the employer on notité¢htha
employee believes fmiself to be complaining of discriminatory condugtitation omitted).2°
Even assuming the “glass ceiling comment” was protected activity and thdifFtas
proved a prima facie case, she still fails to show pretéatsatisfy this requiremerior a
retaliation claim under the NYSHRLa plaintiff . . .must show that retaliation was a ‘Hot’
cause of the adverse action, and not simply a ‘substantial’ oivatiag’ factor in the
employers decision.”Zann Kwan 737 F.3d at 845 (quotirgniv. of Tex. Sw. Med. Ctr. v.

Nassar 570 U.S. 338, 348 (2013)).his showing of*but-for’ causation does not require proof

30 Because Plainfiffailed to satisfy the first prong of the prima facie case, the Court need
not reach Defendant’s alternative argumeatgrding the other prongsramely,that Plaintiff
did not suffer an adverse employment action or establish causation. (Def.:20te2i.)
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that retaliation wathe only cause of the employer’s action, but only that the adverse action
would not have occurred in the abseid the retaliatory motive.ld. at 846. “A plaintiff may
prove that retaliation was a but-for cause of an adverse employment action bytdaimgns
weaknesses, implausibilities, inconsistencies, or contradictions in the ermploydfered
legitimate nonretaliatory reasons for its action[,] [§ufffrom such discrepancies, a reasonable
juror could conclude that the explanations were a pretext for a prohibited re&don.”

As discussed above, Defendant provided a legitimatedisoniminatory bas for the
negative performance revieWlaintiff’'s team was not meeting it®adlkit goals and Plaintiff
neededo hold her staff accountable. (2014 Performance Review; Def.’s Mem. .2 1R{amntiff
disputes this reasoning, again arguing that she previously told Ryan her unit wastafieler
and he was slow to respond. (Pl.’'s Mem. 15-16.) Howévatr Plaintiff disagrees with her
performance ratingecause she thinks the Toolkit factor was overemphasized does not show that
reliance on the Toolkit wasmetext for retaliatiorfor her comment about the “glass ceiling.”
(SeeDef.’'s 56.1 1 40 Indeed, Raintiff admits that, prior to thperformance reviepRyan
discussed the Toolkit issues, which were “of the utmost importance,” to him, witmtdrea
“team’s [T]oolkit was not looking really good.” (Def.’s 56.1  40; Pl.’'s Dep. 82, She also
testified thakeeping the Toolkit green was a “goal” and “best prafitice GB. (Pl.’s Dep. 47,
61.) Indeed, even in her written responses t@émormance reviewPlaintiff noted that her
team is “still trying to balance out the new claim distribution,” and she listed “[a]saistite
achieving Green status in most categories on a regular basis” as atehortgoal for the future
(2014Performance revie8—4.) And, Ryan acknowledged in gherformance reviewhat
Plaintiff's team was facing staffing issuedd. @t 2.) Yet, theperformance reviewas partially

positive about Plaintiff's wrk performance, noting that her “clients have offered many positive
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comments” and that she “is a valuable member of the management team in Parsigdaay.” (
1-2.) Thus, while Plaintiff may believeverrelianceon the Toolkit was unfair in light of he
understaffing issues, she has conceded its truth, and thus has not created a gpougnefdi
material fact regarding whether the Toolkit analysis was inconsistent, diotdrg, illegitimate,
or implausible.SeeZzann Kwan 737 F.3d at 84@ermitting a plaintiff to prove causation “by
demonstrating weaknesses, implausibilities, inconsistencies, or contraglictiihe employer’s
proffered legitimate, nonretaliatory reasons for its actidahybar v. Forest Hills Hosp131 F.
Supp. 3d 5, 30 (E.D.N.Y. 2015) (“Where . . . the reasons given for [the] [p]laintiff's teromnati
are well documented, nafiscriminatory, and [the] [p]laintiff concedes that these incidents
occurred her rationalizations and explanations are insufficient to shawdender] was the but
for cause of her termination.”Butts v. New York City D&pof Hous. Pres. ad Dev, No. 00-
CV-6307, 2007 WL 259937, at *19 (S.D.N.Y. Jan. 29, 2007) (“Although [th&dififf
disagrees with her superibevaluation of her work, there is simply no evidence that their
decision was based on retaliatory animus. [Thédiipiff’s own statements that this refusal
must have been the result of discrimination are insuffiéjertif’'d, 307 F. Appx 596 (2d Cir.
2009) see also Markovich v. City of New YdsB8 F.App'x. 76, 77 (2d Cir. 2015)*While [the
plaintiff] established a prima facie case of discrimination, he did not dispute the acuiuttzey
observations reported in megative performance reviews.”)

Plaintiff also nogs that the performance revieecurred “[w]ithin a month” of Plaintiff
making the “glass ceiling” comment to Ryan. (PMem. 15.) However, “without more, such
temporal proximity is insufficient to satisfy [Plaintiff's] burden to bring fardr some edence
of pretext.” El Sayed v. Hilton Hotels Cor27 F.3d 931, 933 (2d Cir. 2018ge also Forrest

819 N.E.2d at 1013 (“Nor can [the] plaintiff avoid summary judgment by merely pointihg to t
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inference of causality resulting from the sequendene of the events.” (internal quotation
marks omitted))Gurry v. Merck & Ca.No. 01CV-5659, 2003 WL 1878414, at *7 (S.D.N.Y.
Apr. 14, 2003)granting summary judgment on retaliatory discharge claim where the plaintif
relied only “on her prima facie proof, based solely on timing?laintiff does not citéo any

other evidence of retaliatory animus. (Pl.'s Mem. 152t@ecause Plaintiff has failed to rebut
Defendant’s reasons for her negagperformance reviewr to present any additional evidence

of pretext, the Court grants Defendant’s Motion for Summary Judgment on theicgtatlaim.

31 The Court notethat, when asked for “every fadtiatsupported her retaliation claim,
Plaintiff testified: “The fact that | raised the issue with [Ryan] . . . my eorscabout the glass
ceiling and my concerns about my employment and not having a clear cackeverd against
the grain with him.” (Pl.’s Dep. 168ee alsdl.’s Dep. 107 (testifying that hecdncerns about
not being promoted [and] . . . about the glass ceiling . . . changed the relationship thdt she ha
with [Ryan]”); id. at 135 (“I felt that my performance rating would have been different had | not
had the conversation with [Ryaabout the glass ceiling.)) These conclusory statements,
without any factual basis, are insufficient to show that her “glass gedomment was the but
for cause of her negative performance revi&ee Ghirardelli v. McAvey Sales & Serv., nc.

287 F. Supp. 2d 379, 391 (S.D.N.Y. 200@)ding that the plaintiff failed to show pretext
because she offered “no other evidence on the record, such as testimony of a yhad part
written documents,” that could support an inference of retaliation and instead reliedosynhe
“speculation, conjecture, and self-serving conclusioradf)d, 98 F. App’x 909 (2d Cir. 2004);
see alsaCunningham v. New York State Dep't of Lald@9 F. App’x 17, 19 (2d Cir. 2011)
(affirming summary judgment on retaliation claim “because [the plaintiff] offetking more
than his own conclusory allegations to challenge [the defendant’s legitimatestababry]
reason or meet his ultimate burden of proving retaliation”). This conclusion apgliaBy to
Plaintiff's supposition on theecorded call with Negiel that she had “no idea” whether they were
“railroading” her because she is “a woman,” because/‘tlom't like the way [she] interact[s]
with people,” or because it is “retaliatory for something [she’s] done.” (NEigléat 3:10—
3:32))

44



III._Conclusion
For the foregoing reasons, Defendant’s Motion for Summary Judgment is granted. The
Clerk of Court is respectfully directed to terminate the pending Motion, (Dkt. No. 22), enter
judgment for Defendant, and close this case.

SO ORDERED.

DATED:  Marchdd, 2018 }/w

White Plains, New York
KENNETH M. K’4§m§1’
UNITHD STATES DISTRICT JUDGE
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