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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________________________________________________ X
U.S. BANK TRUST, N.A.,
as Trustee for LSF9 Master Participation Trust

Handff, OPINION AND ORDER

- against - No. 16-CV-1384 (CS)

JANICE DINGMAN and PETER DINGMAN,

Defendants.
______________________________________________________________________ X

Appearances:
Stephen Vargas

Gross Polowy, LLC
Westbury, New York
Counsel for Plaintiff

Janice Dingman

Peter Dingman
Poughkeepsie, New York
Defendants Pro Se

Seibel, J.

Before the Court is Plaintiff's Motion flSummary Judgment seeking a Judgment of
Foreclosure and Sale and appointinaf a referee to effectuate the sale. (Doc. 15.) For the
following reasons, Plaintiff's motion is GRTED in part and DENIED in part.

l. BACKGROUND

The following facts, which are based on Plaintiff's Local Rule 56.1 statement,

supporting materials and the record in #tase, are undisputed except where noted.

! Plaintiff's submission did not comply with Local Rule.56which requires parties to cite to admissible evidence
following each statement of material fa@laintiff provided no such evidencesapport of the statnents asserted.
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This is an action to foreclose a mortgaganlo Plaintiff U.S. Bank Trust, N.A. is a
national banking association wighprincipal place of businessWilmington, Delaware. (P’s
56.1 Stmt. T 1% Defendants Janice and Peter Dingraemindividuals residing in Dutchess
County, New York, and are the owners of property located at 20 Greenfield Street,
Poughkeepsie, New York (the “Property”)d.(T1 2-4.)

On May 25, 2005, Defendants obtained a magaan from Berfecial Homeowner
Service Corporation in the original pripal amount of $310,896.19, which was memorialized in
a note dated May 25, 2005 (the “Note”), and seduy a mortgage on the Property, also dated
May 25, 2005 (the “Mortgage”). (Scott Aff. 11 3,%.)

Defendants defaulted on the mortgage loan by failing to make the payment due July 1,
2015, and all payments due thereaftéd. { 6.) On August 18, 2015, Caliber Home Loans, Inc.
(“Caliber”), the servicer of Defedants’ loan, mailed a 90-day notice pursuant to New York Real
Property Actions and Proceedings Law (“RRAPS 1304 to each of the Defendants at the
Property by certified anfirst-class mail. Id. § 7;seeVargas Affirm. Ex. E3

On October 20, 2015, Caliber mailed a notice of default to each of the Defendants by first
class mail. $eeVargas Affirm. Ex. D.) The notice instted Defendants that they had a right to
cure the default, but that Cadibcould require them to paymediately the remaining unpaid

amount of the loan if they did notrect the default by November 24, 201%d.Y

Plaintiff's counsel regularly appears in this Court ahduld know his obligations. Arfuture motions that are
similarly deficient will be summarily denied.

2“P's 56.1 Stmt.” refers to Plaintiff's Statement of tdiaal Facts Pursuant to Local Rule 56.1. (Doc. 18.)
3 “Scott Aff.” refers to Affidavit ofJennifer Scott. (Doc. 16 Ex. H.)
4 “Vargas Affirm.” refers to Affirmation of Regularity by Stephen Vargas. (Doc. 16.)
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On January 4, 2016, after a series of trarssfPlaintiff became the owner of the
mortgage loaf. (Id. Ex. B, at 27.) Despite the noticekdefault and opportunities to cure,
Defendants failed to cure their default on the mortdege. (Scott Aff. § 6.)Plaintiff elected to
call due the entire unpaid balantagether with interest andstiursements, allowable under the
terms of the Note and Mortgagdd.(Y 9.) The loan remains in defauld.(f 12), with an
unpaid principal balance 8267,415.74, plus interest and feewing to Plaintiff, {d. T 10).

Plaintiff filed the Complaint against Bendants on February 23, 2016, (Doc. 1), and
Defendants answered, (Doc. 7). This motion followed.

. LEGAL STANDARD

Summary judgment is appropigawhen “the movant shows that there is no genuine
dispute as to any material fact and the movaantgled to judgment as matter of law.” Fed.
R. Civ. P. 56(a). “[T]he dispute about a matergtfis ‘genuine’ . . . if th evidence is such that
a reasonable jury could return a verdict for the nonmoving pa#tgderson v. Liberty Lobby,
Inc., 477 U.S. 242, 248 (1986). A fact is “materiilit “might affect the outcome of the suit
under the governing law . . . . Factual dispties are irrelevant or unnecessary will not be
counted.” Id. On a motion for summary judgment, Hg evidence of the non-movant is to be
believed, and all justifiable inferencase to be drawn in his favorld. at 255. The movant
bears the initial burden of demdraing the absence of a genuissue of material fact, and, if
satisfied, the burden then shifts to the non-mot@ptresent evidence sufficient to satisfy every
element of the claimHolcomb v. lona Col].521 F.3d 130, 137 (2d Cir. 2008) (citiGglotex

Corp. v. Catrett477 U.S. 317, 323-24 (1986)). “The mere txise of a scintilla of evidence in

5 Beneficial Homeowner Service Corpboa first transferred the Mortgage t&F9 Master Participation Trust by
assignment dated March 10, 2015, which was recorded on March 26, 2015. (Vargas Affirm. Ex. B, at 26.) LSF9
Master Participation Trust then assigned the Mortgage to Plaintiff on January 4, RBDHES.27.)
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support of the [non-movant’s] position will be irffiscient; there must be evidence on which the
jury could reasonably find for the [non-movantRhderson477 U.S. at 252. Moreover, the
non-movant “must do more than simply show tth&re is some metaphysical doubt as to the
material facts,'Matsushita Elec. Indus. Co. v. Zenith Radio Co#@5 U.S. 574, 586 (1986),
and he “may not rely on conclusory gi&ions or unsubstantiated speculatidfyjitsu Ltd. v.
Fed. Express Corp247 F.3d 423, 428 (2d Cir. 2001) (internal quotation marks omitted).

“A party asserting that a€t cannot be or is genuigadisputed must support the
assertion by . . . citing to partilar parts of materials in érecord, including depositions,
documents, electronically stored information, affitkeor declarationsstipulations (including
those made for purposes of the motion ordgnissions, interrogatory answers, or other
materials . . ..” Fed. R. Civ. P. 56(c)(1)(A). &k an affidavit is used to support or oppose the
motion, it “must be made on personal knowledgepaefacts that would be admissible in
evidence, and show that the affiant . . . is cetapt to testify on the matters stated.” Fed. R.
Civ. P. 56(c)(4)see Major League Baseball Props., Inc. v. Salvino, B2 F.3d 290, 310 (2d
Cir. 2008). In the event that farty fails . . . to pyperly address anothparty’s assertion of
fact as required by Rule 56(¢he court may,” among other thingsonsider the fact undisputed
for purposes of the motion” or “grant summargigment if the motion and supporting materials
— including the facts considered undisputed — stiatthe movant is entitled to it.” Fed. R. Civ.
P. 56(e)(2), (3).

1. DISCUSSION

A. Motion for Summary Judgment

“It is settled that in moving for summaryggment in an action to foreclose a mortgage,

a plaintiff establishes its caas a matter of law through the production of the mortgage, the



unpaid note, and evidence of defaultCapital One Nat'l Ass’'n v. 48-52 Frank|ibLC, No. 12-
CV-3366, 2014 WL 1386609, at *4 (S.D.N.Y. Apr. 8, 2014) (quotfiltage Bank v. Wild Oaks
Holding, Inc, 601 N.Y.S.2d 940, 941 (N.Y. App. Div. 19938))Once the plaintiff has
established itprima faciecase by presenting the [n]ote, [mmge, and proof of default, the
[m]ortgagee has a presumptive right to foreglaghich can only be overcome by an affirmative
showing” by the mortgagor that the mortgapes engaged in “frauduress, oppressive or
unconscionable actions, or bad faitiRegency Sav. Bank, F.S.B. v. Merritt Park Lands Assocs.
139 F. Supp. 2d 462, 465-66 (S.D.N.Y. 2001) (citimgt Nat'l Bank of Highland v. J. & J.
Milano, Inc, 160 A.D.2d 670, 671 (N.Y. App. Div. 1990))The lender is entitled to summary
judgment if it establisteeby documentary evidence the facts underlying its cause of action and
the absence of a triable factJ.S. Bank, N.A. v. Squadron VCD, LI8D4 F. App’x 30, 32 (2d
Cir. 2012) (summary order).

Plaintiff has produced the Note, (Vargsfirm. Ex. B, at 4-6), the Mortgageid( at 11-
13), and notices of defaulid( Exs. D, E), and Defendants hawet disputed Plaintiff's showing
(by affidavit of its representativel. Ex. H), that the mortgage lo@nin default. Plaintiff has
thus established@rima faciecase. Defendants hamet argued that Plaintiff engaged in fraud,
duress, oppression, unconscionable conduct, or bad faith. Indeed, they have not presented any
arguments in opposition. Nevertheless, ther€must scrutinize even an unopposed summary
judgment motion to satisfy itdghat no material issue of fact remains for triglt. Teddy Bear
Co. v. 1-800 Beargram Cdy/3 F.3d 241, 244 (2d Cir. 2004). HFaet, “special solicitude” is
owed topro selitigants. Shibeshi v. City of N.Y475 F. App’x 807, 808 (2d Cir. 2012)

(summary order) (internguotation marks omitted).

8 The Court will send Defendants copies of all wislshed decisions cited in this Opinion and Order.
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Accordingly, | have examined the recorddietermine if any matgl issues of fact
remain for trial see Buckley v. Cty. of Suffodo. 10-CV-1110, 2013 WL 122972, at *1
(E.D.N.Y. Jan. 9, 2013) (citingt. Teddy Bear Co373 F.3d at 244), and have found none. The
record reflects that Plaifitprovided Defendants with $ficient notice of default and
opportunities to cure, after which it exercisedig#t to call due the outstanding unpaid balance.
Defendants did not allege any affiative defenses in their answéboc. 7), and the record does
not otherwise reveal any triabksues of fact with respect &my such defenses, so summary
judgment is appropriateSeeE. Sav. Bank, FSB v. Ferrblo. 13-CV-5882, 2015 WL 778345, at
*6 (E.D.N.Y. Feb. 24, 2015) (lender entitled torsuary judgment in foreclosure action where
pro sedefendant did not oppose, provide evideimcgupport of affirmative defenses, or
otherwise raise triable issue of fad®TC Mortg. Trust 1995-S/N1 v. Polmar Realty, ,IlND.
91-CV-6685, 1996 WL 689281, at 1%.D.N.Y. Nov. 27, 1996) (graimg summary judgment in
foreclosure action where defemtds offered neither opposition nor evidence to defeat motion,
and therefore any purported affirmative detaswithout any additinal supporting evidence,
[were] legally insufficient to precludihe imposition of summary judgment”).

Accordingly, summary judgment as to PlEif’s right to foreclose is granted.

B. Motion for a Judgment of Foreclosure and Sale

Plaintiff further moves for a judgment of @mlosure and sale, and requests that the Court
appoint a referee to oversee a s#léhe property and disburseestfunds from that sale. (P’s
Mem. 17;seeVargas Damages Aff.)Plaintiff proposes Christoph®&. Meagher, Esq., (Vargas

Damages Aff. Ex. L, at 2), whose appointment Defendants have not opposed.

7“P's Mem.” refers to Memorandum of Law in Support of Plaintiff's Motion for Summary Judgment and Default
Judgment. (Doc. 17.) “Vargas Damages Aff.” reterStatement of Damages. (Vargas Affirm. Ex. K.)
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1. Appointment of Referee

RPAPL section 1321 states in ned@t part: “If the defendarails to answer within the
time allowed or the right of the plaintiff is admitted by the answer, upon motion of the plaintiff,
the court shall ascertain and determine the amount due, or direct a referee to compute the amount
due to the plaintiff. .. .” N.Y. 8al Prop. Acts. Law § 1321. Although section 1321
contemplates a situation where the defendantti@igsmswer or the right of the plaintiff is
admitted, because the Court granted summatgment in favor of Plaintiff based on an
undisputed showing of default on the mortgage ptioeedural posture of the case now is as if
the right of Plaintiff has been admitte8ee Greystone Bank v. Skyline Woods Realty, 81T
F. Supp. 2d 57, 65 (N.D.N.Y. 2011) (despite answering complaint and opposing summary
judgment, defendants had “not produced sufficient evidence to establish a genuine issue of
material fact for trial relating to the Mortgagedolosure,” and pursuant Eederal Rule of Civil
Procedure 53(a) and RPAPL section 1321, court “aypjeal] a Referee to ascertain and compute
the amount due to plaintiff undéhe Note and Mortgage”).

RPAPL section 1351(1) states that a JudgroéSale “shall direct that the mortgaged
premises . . . be sold by or under the directiothefsheriff of the county, or a referee.” N.Y.
Real Prop. Acts. Law 8 1351(®ee Charles F. Curry Co. v. Yodah Grp., Ji&d7 N.Y.S.2d
264, 265 (N.Y. Sup. Ct. 1994) (“[RPAPE 1351(1) requires the judgmt of sale to direct the
mortgaged premises be sold by or under the dinectf the sheriff of the county or a referee.”).
RPAPL section 1611 also states: “When the forder authorizes a mgdge, lease or sale
upon the application of a p®n who is not trustee, the courtsiach final order must appoint a

referee to execute the authorized transactidufther, “[c]ourts in this Circuit have permitted



such appointments where tplaintiff ‘established grima faciecase by presenting a note, a
mortgage, and proof of default.’Cit Bank v. DambraNo. 14-CV-3951, 2015 WL 7422348, at
*7 (quotingE. Sav. Bank, FSB v. Evancio. 13-CV-878, 2014 WL 1515643, at *4 (E.D.N.Y.
Apr. 18, 2014))report and recommendation adoptd15 WL 7430006 (E.D.N.Y. Nov. 20,
2015). As discussed aboWaintiff has establishedmima faciecase by presenting the Note,
Mortgage and proof of defaulThe appointment of a refereetinerefore appropriate to oversee
the sale of the property and ensure the proceedstfie sale are distributed in accordance with
the Court’s computation discussed below.

2. Computing Costs Owed

Pursuant to section 1321 of the RPAPL, ttined court has the ahbrity to compute the
amount owed or appoint a reéerto do the same. Defendantséhaot challenged the sarfie.

a. Damages Due on the Note

Plaintiff states that the amount due on the Note is $353,0%th&#h includes the
remaining principal balance, interesalculated at 8.130%), property inspection and
preservation fees, and escrbalance. (Vargas Damages Aff) “Any determination of
damages in an action for foreclosure and sadelshbe determined under the terms of the Notes
and Mortgages, the govengj instruments . . . .E. Sav. Bank, FSB v. Rahiftdo. 11-CV-2501,
2014 WL 4804872, at *1 (E.D.N.Y. Sept. ZW14) (internal quotation marks omittethport

and recommendation adoptezD14 WL 4804901 (E.D.N.Y. Sef#6, 2014). A referee, and

8 Although an evidentiary hearing to compute damages may be held and may be helpful ioel¢teramount
owed, it is not necessary for a court to conduct such a hearing in order to compute damages when there is an
otherwise adequate basis for the awaes, Onewest Bank, N.A. v. Gdle. 14-CV-3078, 2015 WL 4429014, at *3
(E.D.N.Y. July 17, 2015) (“An evidentig hearing is not required so long as there is a basis for the damages
awarded. Detailed affidavits and other documengaigience can provide this basis.”) (citation omittédjelman

v. Fremd 651 N.Y.S.2d 604, 605 (App. Div. 1996) (“Because the appellant was not otherwiskceiabjay his
inability to submit evidence directly to the Referee, a hearing on the issue of the principal sum due is not
necessary.”).



thus similarly a court, may consider “both dawentary and oral evidence in computing the
amount due on the mortgagdsaacson v. Karpe445 N.Y.S.2d 37, 38 (App. Div. 1981).
Plaintiff has presented the Note and Mortgagewell as evidence of default, which are
sufficient to make @rima faciecase for foreclosure, and sufficient evidence to show the
principal and interestue under the NoteSeeEvancie 2014 WL 1515643, at *4. The Note sets
forth the initial principal as $310,896.19 ahe yearly interst rate at 8.13%. (Vargas
Damages Aff. 1.) Plaintiff claims to be ed $267,415.74 in outstanding gripal as of June 17,
2016, (d.), because Defendants failed to make a mortgage payment due on July 1, 2015 and all
payments due thereafter, (Scott Aff.  6). Deferglaaie not disputed théitis is the amount of
principal due under the Note. Plaintifftreus entitled to theutstanding $267,415.74 principal
plus interest calculated at 8.13%r annurmfrom June 19, 2015 to June 17, 2016 ($21,653.99),
totaling $289,069.73. Plaintiff is also owed $590&6 diemfor interest accruing after June 17,
2016 and until the entry of judgmeft.

Plaintiff also requests other amounts allogdhe Note and Mortgage, such as “BPO,”
late charges, and escrow payments] lists the amounts it claims it is owEd(Vargas
Damages Aff. 1.) Plaintiff, however, has moifmitted any records or underlying documents.

With respect to these claims, the Court is not “satisfied that the documents submitted . . .

9 Although the original Note, (Vargas Affirm. Ex. B), speeifian annual interest rai€8.380%, Plaintiff seeks
interest at the rate of 8.130%, (Vasdaamages Aff. 1) — perhaps as a result of the “Adjustment to Contract Rate”
provision included in the Note’s additial contract terms, (Vargaffirm. Ex. B, at 5) — so the Court will use that
rate.

0 The Court derived the amountér dieminterest by calculating the amountioferest accrued under the Note in
one year — $21,740.90, or 8.13% of $267,415.74 — and dividing that figure by 365 (i.e., the afuialgs in a
year), producing a result of $59.B6interest accrued each day.

1 The Mortgage entitles lender to repayment of “reasenaibrney’s fees and other expenses incurred in
connection with foreclosure as permitted by applicable’ldWargas Affirm. Ex. B, at 11.) Further, the Note
instructs that “in the event of defaulhder the Mortgage. . . . any judgment in our favor may include our reasonable
attorney’s fee and court costsdetermined by the court.”ld; at 6.)
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sufficiently demonstrate, by competent proof,” tthe amounts claimed are owed to Plaintiff.
Onewest Bank, N.A. v. Shephdxd. 13-CV-1104, 2015 WL 1957284,*dt (N.D.N.Y. Apr. 29,
2015), and Plaintiff's affidavits do not provide ‘@dequate basis” tha required for the
amounts requested by Plainti@ple, 2015 WL 4429014, at *4f. Isaacson445 N.Y.S.2d at 38
(evidence, including “severatceipts for payment of realqperty taxes by plaintiff” and
testimony under oath sufficient for court to detme amount owed). If Plaintiff wishes to
recover damages due on the Note, other thaautstanding principal andterest payments, it
must renew its motion and produce the undeg business records showing the amounts
claimed??
b. Costs

Plaintiff also requests $1,132.06 in additiooa$ts associated with the foreclosure,
including Plaintiff’'s federal ourt filing fee, Notice of Pendency filing fee, and expenses
associated with searches under N.Y. C.P.L.83®&L(a)(10) and the sece of copies of the
Summons and Complaint. (Vargas Damagds\j Although “[rleasnable and identifiable
out-of-pocket disbursements ordinardlgarged to clients are recoverablegle 2015 WL
4429014, at *7, and although such disbursements avédped for in the Note, (Vargas Affirm.
Ex. B, at 5), the Court has ifWv the two exceptions noted balpno way of verifying these
expenditures without documentatiah, Cole 2015 WL 4429014, at *7 (award of costs proper
where “[p]laintiff [had] submitted adequate documentation in support of . . . payment”). The

$400 requested for the federal adiling fee is warrargd and documented on the docket for this

2 Any renewed motion must be filed by December 6, 2016. Defendants may respond by D26ehies. If
Plaintiff prefers not to renew the motion and would rather have the Court enter judgitienamounts approved in
this Order and Opinion, it may so notify the Court.
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case, as is $35 for the clerk&e for filing a Notice of Pendenéy. Without further
documentation, however, the Court cannot deitggrthe reasonableness of the other costs
requested.SeeDambrg 2015 WL 7422348, at *9 (declining &avard certain fees and costs
where plaintiff failed to present proper documentgtioPlaintiff is thus entitled to only $435 in
costs at this time. If Plaintiff wishes ¢ollect the remaining amounts, it must produce the
underlying records that support dgims in a renewed motionS¢enote 12 above')

c. Attorney’s Fees

Plaintiff requests $2,900 in attorney’s feesurred in connection with the foreclosure of
the property, (Vargas Damages Al), for which the mortgage terms provide in the event of a
lawsuit for foreclosure and sale, (Vargas Affir. B, at 11.) “[Clontemporaneous time records
are a prerequisite for attorney’s fees in this CircuN.Y. State Ass’n for Retarded Children, Inc.
v. Carey 711 F.2d 1136, 1147 (2d Cir. 1983). Even wheeeattorney charges the client a flat
fee, courts have permitted “such awards where the attorney also presented contemporaneous time
records” but have denied these awards “wlhieeeattorney failed to maintain and produce
contemporaneous time record®dambra 2015 WL 7422348, at *8 (collecting casese Cole
2015 WL 4429014, at *7 (denying attorneyée$ where no contemporaneous time reports

produced).

13 Plaintiff in its affidavit states that the Noticeféndency fee is $35.50, (Vargas Damages Aff. 2), but the
Westchester County Clerk’s website lists the fee for “Lis Pendens” as $88cl@gal FeesWestchester County
Clerk, http://www.westchestercledam/index.php?option=com_content&w=article&id=12&Itemid=6 (last
visited November 21, 2016).

14| previously denied Plaintiff's request for costs in another case for similarly failingw@prdocumentation that
would allow me to verify counsel's expenditureSe€OneWest Bank, N.A. v. Rupio. 14-CV-3800, Doc. 91.)
Counsel has experienced the same result in other cases within this distece.gOnewest Bank, N.A. v. Louis
No. 15-CV-597, 2016 WL 3552143, at *10 (S.D.N.Y. June 22, 2016) (denying plaimé&tfuest for costs because it
did “not suppl[y] anyreceipts or invoices”yeport and recommendation adopt@d16 WL 4059214 (S.D.N.Y. July
28, 2016). Counsel should heed the well-establishedipiénrequiring documentation if he cares to recoup the
costs associated with these litigations.
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Here Plaintiff’'s counsel admittedly did not maintain “individual time sheets” because the
firm charges a flat fee for foreclosure work. (Att'y Fee Affirm. $4Although the $2,900
requested by Plaintiff's counsséems reasonable for the amoofntvork involved in connection
with this foreclosure, the lack of contempneous time sheets precludes any such avged.

Carey, 711 F.2d at 114Dambra 2015 WL 7422348, at *§ Although counsel apparently
attempted to retroactively create time recordbt®aking the total requiesl award into tasks of
attorneys and paralegals, (Att"e& Affirm. Y 6), this is insufficient under the Second Circuit’s
mandate set forth iG@arey, see Carey711 F.2d at 1148 (“[Contemporaneous time] records
should specify, for each attorney, the date, the hours expended, and the nature of the work
done.”). Accordingly, Plaintiff's reqest for attorney’s fees is denied.

V. CONCLUSON

For the foregoing reasons, Plaintiff's naotifor summary judgment is GRANTED in
part and DENIED in part. Plaintiff may renelae motion as to damages due under the Note and
costs associated with this litigan (except for attorney’s fees) as set forth in note 12 above. The
Clerk of Court is respectfully directed terminate the pemay motion, (Doc. 15).
SO ORDERED.

Dated:November22,2016 j ﬁfﬁ ﬁ 'a e
White Plains, New York

CATHM SEIBEL, U.S.D.J.

S “Att’y Fee Affirm.” refers to Attorney Fee Affirmation. (Vargas Affirm. Ex. J.)

% The law firm that requested feesDambrais the same firm representing Plaintiff here. | have previously denied
fees to Plaintiff's firm on the basis of lack of contemporaneous recdg@eO(eWest Bank, N.A. v. Rupio. 14-
CV-3800, Doc. 91.) Counsel should realize that hetmaintain contemporaneous time sheets to be awarded
attorney’s fees in this Circuit, and should refrain fre@eking fees unless he eitlheas maintained contemporaneous
records or has a legal basis to argue thataeirement for such records should not apply.
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