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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

MARIA ALVES, individually, and on behalf
of all others similarly situated,

Plaintiff,
No. 16CV-1593 (KMK)
V.
OPINION & ORDER

AFFILIATED HOME CARE OF PUTNAM,
INC., and BARBARA KESSMAN, irher
individual capacity,

Defendants.

Appearances:
Daniel C. Stafford, Esq.
McCabe & Mack LLP

Poughkeepsie, NY
Counsel for Plaintiff

Nathaniel K. Charny, Esq.
Charny & Associates
Rhinebeck, NY
Counsel forPlaintiff
Steven Felsenfeld, Esq.
Law Offices of Robert Hilpert
Croton-on-Hudson, NY
Counsel for Defendants
KENNETH M. KARAS, District Judge:
Maria Alves (“Plaintiff”) brings this collective Action on behalf of hersatid others
similarly situated agast Affiliated Home Care of Putnam, Inc. (“Affiliated”) and Barbara
Kessman (collectively, “Defendants”), seeking to recover overtime awsagien pursuant to the

Fair Labor Standards Act (“FLSA”), 29 U.S.C. § 201 et seq., and Article 6 of the New Y

State Labor Law (SeeAm. Compl. § 1 (Dkt. No. 10).) Defendarisng a Counterclaim against
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Plaintiff for breach of contract.SeeAnswer to Am. Compl. §f 102—FZXounterclaim”)(Dkt.
No. 11)) Before the Court is Plaintiff's Motion To Dismi§efendants’ Counterclaimursuant
to Federal Rule of Civil Procedure Rulg(c) (SeeDkt. No. 27.) For the reasons to follow,
Plaintiff's Motion is denied.

I. Background

A. Factual Background

As the Court has already provided a comprehensive discussion of the facts ofitmns Ac
in its February 8, 2017 Opinion & OrdesgeOp. & Order 23 (Dkt. No. 33)), it declines to do
so here. Thus, the below factdateonly to the pending Motiorare taken from Defendants’
Counterclaim, and are assumagktfor the purpose of resolving the Motion.

“Plaintiff approached Affiliated seeking employment as a [Personal Cage(RGA)]
with it, on or about October 2, 2006.” (Counterclaim § Z0®h October 6, 2006, “as a
condition of . . . [e]mployment Plaintiff entered into a contract with Affiliated, “wherein she
agreed ‘not to accept employment, either directly or indirectly from aent df Affiliated to

whom [she hafdbeen assigned, for at least 90 days after the last day of [her] assighn(ient.’

1 103.) From April 1, 2013 to November 4, 2015, Plaintiff “was assigned to provide services . . .

to Aida Goncalez, a client of Affiliated.”Id. 1 105.)
From April 1, 2013 to July 1, 2014, Ms. Goncalez’ Medicaid insurance carrier, Fidelis
Care,was billed by Affiliated at a rate of $22.00 per hour, during which time Plaintgfpaéd

$14.00 per hour.Seed. 1 106, 108.) On July 1, 2014, the rate billed to Fididi®e was

1 As noted in the Court’s prior Opinion & Order, “Defendants make much of the
distinction betweeRersonal Care Aides (‘PCAs’) and Home Health Care Aides (‘HHAS’)
(Op. & Order 10 n.5.) For the purpose of resolimginstant Motion, the distinction between
themis immaterial.



reduced to $18.55.S¢e idJ 107.) Defendants informed Plaintifiatas a result of this
reductionher rate of payvould be reduced to $13.00 per houseé idf 109.) As an
“[a]lternative to a reduction in her pay, [D]efendants offered [P]laintif§sepgment to a higher
compensating client,” but Plaintiff chosedontinue providing services Ms. Goncalez at the
rate of $13.00 per hourld( 1 116-12.)

In early October 2015, Ms. Goncalez’ daugh@ristineBleakley,contacted
Defendants to request that the aide servicing her mother be compensated atrateigliae
id. 1 114.% Defendants responded that they were unable to do so because of the rautiution
rate billed to Fidelis Care.Sée id. Ms. Bleakley“offered that shevould have to find another
agency that would pay more money to the girls hourly” and that she “would like to take
[P]laintiff.” (Id. § 115 (alteration and internal quotation marks omitted).) Biéskley
“confirmed that she was aware of [P]laintiff's [c]ontract, but asked [Dtidats. . . [to] send
her a copy of the signed [c]ontrdaivhich Defendants did.Ilq.  116.) Ms. Bleakley
“acknowledgedthaf she understood the [c]ontract,” but asked Defendants to bredd.it. (
91 117.) Defendants declined to do so, and Ms. Bleakley stated that “she would ‘abide’ by the
[c]ontract and not hire [P]laintiff.” 1d. 1 118.) Ms. Bleakley also told Defendants that “she had
approached a competitor of Affiliated, Concepts of Independence, Inc. (;G&tl\ired for the
‘girls’ an increase in remuneratiaf one ($1) dollar per hour over what [P]laintiff was being

paid at Affiliated, and had agreed to direct Ms. Goncalez to COI as her carmdeprovid.)

2 Defendants’ Counterclaim appears to omit a portion ofitsieclausein paragraph
1 114. SeeCounterclaim 1 114 (“In or about early October 2015, . . . Ms. Goncalez’ daughter
contacted [D]efendants and asked that the PCA[]s servicing her mother; to @jatdnpants
responded they had seen their rate cut by Fidelis Care, and so could not §i€éfzeany
more money.”). The Court assumes from the subsequent clause that the requést Made
Goncalez’ daughter was that Defendants pay the PCAs a higher rate.
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On November 4, 2015, Ms. Goncalez left the care of Affiliated and became a client of
COl. (Sedad. 1 119.) The following day, Affiliated wrote to Ms. Bleakley to remind her that she
“[could not] take any of Affiliated['s] employees for 90 days,” becaug@éjt each [had] a non-
compete clause in their contract with Affiliated.fd.((internal quoation marks omitted). An
employee of Affiliated informed Defendants that she had seen Plaintiftk &t Ms. Goncalez’
home between November 4 and December 4, 203&e idJ 121.§ On December 4, 2015,
“[P]laintiff contacted [D]efendants by teleph® to inform [them] she was going to ‘take a break’
from her [e]lmployment and would not be working for a whildd. {f 122.) Defendants did not
contest Plaintiff's decision to “take a break,” but reminded Plaintiff that'signed a [c]ontract
with Affiliated that [she] could not work on the same client for 90 dayd.”{|(123(internal
guotation marks omitted).) Defendants added that “[a]fter the 90 days, if [shelectd]¢she]
[could] go back to that same client.1d( (internal quotation marks atted).) Plaintiff told
Defendants that she understood these ter®se (d] 124.)

Defendants allege that ficor about December 5, 2015 (if not in the weeks immediately
prior thereto), [P]laintiff began employment with COIl,” “in direct competition ywatihd to the
detriment of, Affiliated.” (d. 1 125, 127% On December 9, 201Befendants’ general counsel
informed Plaintiff in writing that she was in breach of her contract with Affilia{&de id.

1126.)
Defendants allege that Plaintifaé “violated her signed [c]ontraobt to accept

employmenteither directly or indirectly from any client of Affiliated to whom she had been

31t is unclear from Defendants’ pleading when the Affiliated employee reknysd
information to Defendants.

4 Defendants assert that “[u]pon information and belief,” as of the date of their
Counterclaim, Plaintiff was still employed by COI. (Counterclaim  127.)
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assigned” and that as a result of Plaintiff's purported breach, Affiliateddeasdamaged in the
amount of $40,068.00 of loss of incoméd. {1 128-30 (alteration and internal quotation marks
omitted).p

B. Procedural History

Plaintiff filed her original Complaint on March 2, 2016e€Dkt. No. 1), and Defendants
filed an Answer on May 2, 2016deDkt. No. 9). Plaintiff filed an Ameded Complaint on
May 12, 2016,4eeDkt. No. 10), and Defendants filed an Answer to the Amended Complaint
and, additionally, a Counterclaim against Plainbfi May 26, 2016 ,seeDkt. No. 11). Plaintiff
filed an Answer to Defendants’ Counterclaim on June 20, 208&eDkt. No. 12.) On August
17, 2016, Plaintiff filed a motion for conditional certification of a collectiveoacpiursuant to 29
U.S.C. § 216(b); authorization to send Court-approved notice to potential opt-in plaintiffs; and an
order compelling Defendants to produce the names and addresses of such indivgeailkt. (
Nos. 15-16.) On September 15, 2016, Defendants filed their opposition to Plaintiff's conditional
certification motion, §eeDkt. No. 22), and on September 29, 2016, Rifhifiled her reply, cee
Dkt. No. 23). On February 8, 2017, the Court issued an Opinion & Order gridingff's
conditional certification motion. SeeDkt. No. 33.)

On Nowember 1, 2016, Plaintiff filed the instant Motion To Dismiss Defendants’
Counterclaim and supporting paperSe€Dkt. Nos. 27-29.) Defendants filed an opposition to

Plaintiff’'s Motion To Dismiss on November 14, 2018e€Dkt. No. 30), and on the same day

5> Defendants allege that “[from September 3, 2014 forward and taghddte of Ms.
Goncalezeing its client, Affiliated was providing Ms. Goncalez, and billing Fidelis Cara
rate of $18.55 per hour], for 168 hours per week of . . . services . ...” (Counterclaim { 113,
120.)



filed an amended oppositiorsgeDkt. No. 31). Plaintiff filed a reply to Defendants’ opposition
to the Motion To Dismiss on December 2, 2018eeDkt. No. 32.§
[I. Discussion

A. Standard of Review

“After the pleadings are closeebut early enough not to delay trial—a party may move
for judgment on the pleadings.” Fed. R. Civ. P. 12(c). “Judgment on the pleadings is
appropriate where material facts are undisputed and where a judgment onithémessible
merely by considering the contents of the pleadin@ellers v. M.C. Flor Crafters, Inc, 842
F.2d 639, 642 (2d Cir. 1988). “[T]he standards for dismissal pursuant to Rule 12(c) are the same
as for a dismissal pursuant to Rule 12(b)(6) . .Id€al Steel Supply Corp. v. An£b2 F.3d
310, 324 (2d Cir. 2011). To survive a motion to dismiss under Rule 12(c), therefore, “a
complaint must allege sufficient facts which, taken as true, state a plausibleaiaginef.”

Keiler v. Harlequin Enters. Ltd751 F.3d 64, 68 (2d Cir. 2014). In reviewingleading the
Court “accept[s] all factual allegations as true and draw[s] every reasamigpénce from those
facts in thgnon-movant’s] favor.”In re Adderall XR Antitrust Litig.754 F.3d 128, 133 (2d Cir.
2014) (internal quotation marks omitted). Moreover, along witpkbadingitself, the Court
“may consider . . . any written instrument attached to the [pleadsgh exhibit, any statements
or documents incorporated in it by reference, and any document upon which the [pleading]
heavily relies.” ASARCO LLC v. Goodwii756 F.3d 191, 198 (2d Cir. 2014) (internal quotation

marks omitted).

® While the Court was prepared to hear oral argument on the instant Motion at the
conference on July 5, 2018egeDkt. No. 57 (“At [the July 5, 2017] conference, the Court will
address the matters discussed herein and the pending [M]gtiéaintiff's counsel was not
prepared to argue¢hviotion.



The Supreme Court has held that “[w]hile a complaint attacked by a Rule 12(b)(6)
motion to dismiss,” and by extension, a Rule 12(c) motion for judgment on the pleadings, “does
not need detailed factual allegations, a plaintiff's obligation to provide the ‘grooinis
‘entitle[ment] to relief’ requires more than labels and conclusions, and alfoomecitation of
the elements of a cause of action will not dB&Il Atl. Corp. v. Twomb|y650 U.S. 544, 555
(2007) (second alteration in original) (citation omitted). Instead, the Supremeh@surt
emphasized that the “[flactual allegations must be enough to raise a nigheta@above the
speculative level,id., and that “once a claim has been stated adequately, it may be supported by
showing any set of facts consistent with the allegations in the compldirdf’563. Aparty
must allege “only enough facts to state a claim to relief that is plausible ooef’ lfd. at 570.

But if apartyhas “not nudged [his] claims across the line from conceivable to plausible, the[]
complaint must be dismissedld.; see also Ashcroft v. Ighd#56 U.S. 662, 679 (2009)
(“Determining whether a complaint states a plausible claim for relief will . . . betexto

specific task that requires the reviewing court to draw on its judicial experged common
sense. But where the wglleaded factglo not permit the court to infer more than the mere
possibility of misconduct, the complaint has alleged—but it has not ‘showftatthe pleader

is entitled to relief.” (second alteration in original) (citation omittefl)ating Fed. R. Civ. P.
8(a)(2)))-

B. Analysis

“New York courts adhere to a strict approach to enforcemeneistrfictivecovenants
because their enforcement conflicts with the general public policy favaringt and
uninhibited competition, and powerful considerations of public policy which militatestgai

sanctioning the loss of a man’s livelihood?bller v. BioScrip, InG.974 F. Supp. 2d 204, 214



(S.D.N.Y. 2013) (internal quotation marksnitted);see alsdNostrum Pharms., LLC v. Dixit
No. 13CV-8718, 2016 WL 5806781, at *15 (S.D.N.Y. Sept. 23, 2016) (“Restrictive covenants
are disfavored because of the ‘powedansiderations of public policy which militate against
sanctioning the loss of a man'’s livelihood’ as well as the ‘general publigygalioring robust
and uninhibited competition.” (quotirgshland Mgmt. Inc. v. Altair Investments NA, L1869
N.Y.S.2d 465, 471 (App. Div. 2008))“It is well established undédew York law that
restrictivecovenantsn employment agreements are enforceable only to the extent that they
satisfy the overriding requirement of reasonableneBayment Alliance Int’l Inc. Verreira,
530 F. Supp. 2d 477, 484 (S.D.N.Y. 20Q@Ayernal quotation marks omitted)). Thus,
“[r] estrictivecovenants are unenforceable undew York law unless reasonable in scope,
duration, and geographic areaNostrum Pharms2016 WL 5806781, at *15More
particularly, “an employee agreement not to compete will be enforced only if it is reasonable in
time and area, necessary to protect the employer’s legitimate interests nmiod bathe general
public and not unreasonably burdensome to the employlér, 974 F. Supp. 2d at 214
(alteration andnternal quotation marks omitted).he Court considers each of these factors in
turn.
1. Scope

In relevant part, the restrictive covenant provides that “[a]s a conditidrepf |
employment with Affiliated,” Plaintiffagree[s] not taacceptemployment, either directly or
indirectly, from any client ofAffi liated] to whom [she had] been assigned, for at least 90 days
after the last day of [her] assignmen{3eeAff. of Barbara Kessman Ex. A (“Contract(pkt.
No. 31).) Plaintiff contends that “[tlhe n@mompete clause is void of a geographic scope

limitation,” rendering the clause unenforceable as a matter of law. (bfdmaw in Supp. of



Mot. To Dismiss Counterclaim (“Pl.’s Mem.”) 6 (Dkt. No. 29).) In response, Defasd
contend that “the scope of this agreement could only cover Westchester, Puamainijijtchess
counties, as Affiliated solely does business in those counties.” (Opp’n to Mot. Te®ism
(“Defs.” Opp’n”) 9 (Dkt. No. 3)); see alscCounterclaim § 104 (“Affiliated is licensed, and does
business exclusively, in the Counties of Dutchess, Putnam[,] and WestchekiartheitState of
New York.”).)

The Court agrees with Plaintiff that, by its plain terms, the covenant contalimsinto
its geographic sipe. Although Defendants contend that the Court codédl & geographical
limit reflecting only those counties in which Affiliated does businesseDefs.” Opp’'n 9),

“[s]uch an argument would render reasonajgegraphiearea requirements superfluouByezio
Health Inc. v. ScheniNo. 13€CV-1463, 2016 WL 1367726, at *4 (D. Conn. Apr. 6, 2016). And
while “[t] he Courtwill not strain itself in an effort to find the absence of a geographical area
limitation to be a reasonable geographical area limitdtibshould“earnestly analyze the
reasonableness of geographical area restrictions withicomopete agreementsld.; see also
Singas Famous Pizza Brands CorpN.Y.Advert.LLC, 468 F. App’x 43, 44 (2d Cir. 2012)
(finding under New York law @t restrictivecovenantsre “rigorously examined” in terms of
scope).

Here, while the geographic scope is unlimited, the covenant only appliggetd[s] of
[Affiliated] to whom [Plaintiffhad] been assigned(Contract) Because the covenant applies
only to clientsactually assignedb Plaintiff, the otherwise unbounded nature of the restriction is
mitigated. Seelkon Office Sols., Inc. v. Usherwood Office Tech., Mo. 9202/08, 2008 WL
5206291, at *10 (N.Y. Sup. Ct. Dec. 12, 2008y\Jith the term ‘prospective customer’

properly construed as limited &mcountsactually assigned to particular individdamployees]



there is no serious claim that tpeographic scopef the covenants are unreasonablesée also
Malcolm Pirnie, Inc. v. Werthma@20 N.Y.S.2d 863, 863 (App. Div. 2001) (holding that
despite a lack of geographical limitation, clidr@sed restrictive covenants were enforceable)

In particular courts “distinguish between covenants that prevent the employee from
transacting business with a specifggoup of former customers aadticompetitivecovenants
that restrict the employee from eiggiag in the same business with all consumers of thecgetv
Preziq 2016 WL 1367726, at *nternal quotation marks omittedyee alsaGreenwich Mills
Co. v. Barrie House Coffee Cd59 N.Y.S.2d 454, 457 (App. Div. 1983) (upholding non-
compete clause and stating “much will depend on whether the covenant involves antotal ba
competition with the former employer or, as here, the far lesser restrictobasf on solicitation
of its customers”)

In a similar vein, courts outside New York have held tlaaspecific clause barring an
employee from soliciting the employsedaccounts that existed whine employee left . . .
adequately fixed a geographic area limitatioRreziq 2016 WL 1367726, at *{&iting
Drummond Am. LLC v. Share Corplo. 08CV-1665, 2009 WL 3838800, *4 (D. Conn. Nov.
12, 2009 (finding thattheemployee was not prevented from pursuing her occupati@ubec
“the covenant only prevent[ed] [the employee] from doing business with the 26 crstoithne
whom she did business during her last yedresfemployment with [employée)} Robert S.
Weiss & Assa, Inc. v. Wiederlight208 Conn. 525, 531 (Conn. 19§§)|he clause fixed the
geographical scope of the covenana tdefnite and limited area.”)The Court agrees with this
approach. Accordingly, the Court declines to find the lack of geographic scopaahalers the

clause unenforceable.
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2. Burden to Alves

Plaintiff additionally asserts that the limitation contained in the restrictive cov/&iea
overbroad and unreasonably burdensorbe¢ause the covenant “prevents [Plaintiff] from
serving any and all clients she was assigned during her employment, regafdidaen the
client relationship was terminated or the length of time she worked with &m cli. . even if
she provided service to the individual ten years ago for a single hgirs Mem. 7)

“It is well established that restrictive covenants contained in employment comivacts
tend to prevent an employee from pursuing a similar vocation after terminatioplofyenent
are disfavored in the law.Skaggs-Walsh, Ine. Chmie] 638 N.Y.S.2d 698, 699 (App. Div.
1996). HoweverPlaintiff wasnot prevented from continuing employment or seeking work as a
home healthcare aidmtirely duringthe 90 days, but rather wasecuded only from working
for herformer clients of Affiliated.Moreover, courts have held that the @y limitation period
is not particularly burdensomé&ee Natsource LLC Raribello, 151 F. Supp. 2d 465, 471
(S.D.N.Y. 2001) (finding a 9@ay restriction to be “very limited in time”)d. (“[T]he period of
time for which [the employee] will be unable to conduct these activities for a comjpetrary
short.”); see also A.N. Deringer, Inc. v. Stroydl®3 F.3d 243, 248 (2d Cir. 1996) (findin¢pétre
[was] no real dispute as to a reasonable time restriction” because “[t]hagf@(dmployment
restriction] period was quite shirt Indeed after therestrictionperiodexpired,there waso
limitation whatsoever on the terms of Plaintiff’'s employm@&&intiff could have even resumed
working with Ms. Goncaleat that time Because the covenant did not thwart Plaintiff's ability

to earn a living during this time, the Court finds that there was no unreasonable byrdsed.
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3. Impact on General Public

Plaintiff raises the important point that “[a]n indiuvial’s right to choose a healtbfjre
provider is undoubtedly an issue that affects the general public.” (Pl.’'s MermRlaintiff's
briefing suggests that she developed a strong bond to MsaBpand that maintaining Ms.
Gonalez as a client was at least part of the reason Plaintiff decided to leave Afalategek
work with COl.

The type of restrictive covenant at issue here not only limits employment slaice
individuals like Plaintiff, but negatively limits choices of a particularly vulblErgopulatior—
individuals in need of home healthcare. The Court finds that this factor weighs in faler of
unenforceability of the covenant.

4. Defendants’ Legitima&tInterests

Evenwherea court deems i@strictive covenant reasonable, “it must still fall into one of
two categories in order to be enforcedParibello, 151 F. Supp. 2dt470. “For an employer to
prevail, the covenant must be necessary to either (1) preventeanptayee from disclosing
trade secrets or confidential information to the employer’s competitors, or (8jop an
employee with special, unique, or extraordinary skills from working for a catopat a
detriment to the initial employer.Id. “An employer’s ‘legitimate interestshclude (1) the
protection of trade secrets; (2) where the employer is exposed to “special harto’tde
“unique” nature of an employee’s services; and (3) the goodwill of an emplayesitsess.”
Nostrum Pharms2016 WL 5806781, at *11.

Defendantglo not contend that they amétempting to protect trade secrets drent
confidential informationand ay information that Plaintifimay have retained about Ms.

Gonalez and the care she preferred is not confiderSiaé Pure Power Boot Camp, Inc. v.
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Warrior Fitness Boot Camp, LLB13 F. Supp. 2d 489, 510 (S.D.N.Y. 2011) (“[FJormer
employees can use their rdegtion of information about customers, and such recollected
information is not considered confidential for purposes of enforcing restreatipdoyment
covenants.”). Plaintiff did not offer the type of “unique” skills or services thaosx Affiliated
to “special harm,Nostrum Pharms2016 WL 5806781, at *11, and Defendants do not contend
otherwse,see Concord Limousine, Inc. v. Orezzho. 19347/03, 2005 WL 1224972, at *8
(N.Y. Sup. Ct. May 20, 2005) (“In order to demonstrate that a former employee pe&tforme
unique or extraordinary services for [the employer], the [employer] must slabwhe employee
was irrgolaceable and that the employee’s departure camud special harm to [the
employer].”). Indeed, Defendants’ assertion that Plaintiff “litgratiuld work for one of the
many tens of thousands of individuals or many dozens of agencies just in the Wesstchest
Putnambutchess county area,” suggests thate are “tens of thousands” of employees that
could potentially fill these positions and that the skills required are not irraplace(Defs.’
Opp’'n 14.)

Defendantsionetheless allege that “actual and prospective loss of ‘goodwill’ . . . to
Affili ated . . . occurred hetdyecause “Plaintiff left the employment of Affiliated and the client
left with her.” (d. at 15;see also idat 11 (“[P]laintiff immediately (if not earlier) commenced
working for Affiliated’s former client . . . .”).)The allgations in Defendants’ Counterclaim
appear tacontradict the contention that Ms. Goncalez followed Plaintiff to COI and not vice
versa (SeeCounterclaim § 119 (“Ms. Goncalez left the care of Affiliated on or about November
4, 2015, to become a client of COLIQ; 1122 (“On or about December 4, [20LER]laintiff
contacted [D]efendants by telephone to inform [them] she was going to ‘bakald from her

[e]Jmployment and would not be working for a while.”).) However, Defendants’ addlti
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allegations that between November 4 and December 4, 2015—prior to leaving her employment
with Affiliated—Plaintiff's truck was seen at Ms. Goncalez’ residefeee id.f 121), plausibly
suggests thalaintiff may havestarted employment with COI before ending her tenure with
Affiliated, (see id.f 125 (“Upon information and belief, on or about December 5, 2015 (if not in
the weeks immediately pridiereto) [P]laintiff began employment with COL.”)).

“Protection of customer relationships the emplogeguiredin the course of employment
may indeed be a legitimate interesBDO Seidman v. Hirshberg12 N.E.2d 1220, 122M.Y.
1999) (emphasis ontéd); see alsad. (“The employefalso] has a legitimate interest in
preventing former employees from exploiting or appropriating the goodwill leérat or
customer, which had been created or maintained at the employer’'s expensentpldlyerés
competitive detriment.”).The Court thus finslithat the inclusion of the restrictive covenant was
reasonable to protect the goodwill of Defendants’ busin®ssiNostrum Pharms2016 WL
5806781, at *11 (An employer’s‘legitimate interestsnclude . . .the goodwll of an employer’s
business.”). Accordinglytaking Defendants’ allegations as true, it is plausiblettieat
restrictive covenant was not unreasonable and the Court declines to find it ureddatthis

time.
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1. Conclusion
For the foregoing reasons, Plaintiff’s Motion To Dismiss Defendants’ Counterclaim is
denied without prejudice. The Clerk of Court is respectfully requested to terminate the pending

Motion. (See Dkt. No. 27.)

SO ORDERED.
Dated: September'Xé , 2017
White Plains, New York M
KENNETH M. RARAS

UNITED STATES DISTRICT JUDGE
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