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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

SHAKIM ABD ALLAH,
Plaintiff,
V. No. 16-CV-1841 (KMK)
ANTHONY ANNUCCI; CHERYL OPINION & ORDER
MORRIS; THOMAS GRIFFIN; JAIFA
COLLADO,
Defendants.
Appearances:

Shakim Abd Allah

Comstock, NY

Pro Se Plaintiff

Bradley G. Wilson, Esq.

New York State Office of the Attorney General

New York, NY
Counsel for Defendants

KENNETH M. KARAS, District Judge:

Plaintiff Shakim Abd Allah (“Plaintiff”), currently an inmate at Great Meadow
Correctional Facility, brings this pro #e&tion against Commissioner Anthony Annucci
(“Annucci”), Cheryl Morris (“Morris”), Superintedent Thomas Griffin (“Griffin”), and Jaifa
Collado (“Collado,” and collectively, “Defendanjsalleging Defendastviolated his rights
under the First and Fourteenth Amendments ldew York State law when they denied
Plaintiff's attendance at certain religious eveantd failed to provide religious accommodations
while Plaintiff was incarcerated at &mn Haven Correctional FacilitySéeAm. Compl. (Dkt.

No. 44).) As a result of thesdleged violations, Plaintiff coahds that he could “not freely
practice his religion.” Ifl. 1 48.) Before the Court is Defendants’ Motion To Dismiss the

Amended Complaint pursuant to Federal Rul€ivil Procedure 12(b)(6(the “Motion”). (See
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Notice of Motion (Dkt. No. 47).) For the reasdhat follow, Defendants’ Motion is granted in
part and denied in part.

I. Background

A. Factual Background

The following facts are taken from the A&nded Complaint and the documents appended
to the Complaint, and are assumed farehe purpose of resolving the Motién.

1. Denial of Attendancat Religious Events

On October 2 and October 8, 2015, Plaintifsvidenied his right to attend the Shi’ite
religious event[s] of Ghadirkum . . . and Mubahila.” (AnCompl.  14.) On October 13,
2015, Plaintiff “filed a grievance” and “also weoa letter to Defendant Collado dated [October
9, 2015] regarding the denial of might[] to attend these events.td() The letter to Collado
notified him that Plaintiff was “requesting appal to attend the 10 days of Ashura, which
started on [October 15, 2015] andisihed on [October 24, 2015].1d() On October 23, 2015,
Plaintiff “sent a letter to Defendant Annucci, redjag his being denied attendance at the Shia
Holy Days of Ghadir Khum[], Mubabhila, and Ashurald.( 35.) On the same day, Plaintiff
sent a letter to Morris.See idf 38.) Plaintiff alleges th&innucci and Morris never responded
to his letters,gee id.f{ 36, 38), and that “Collado[] did nosp®nd to Plaintiff[’s] . . . letter until
[November 5, 2015], after . . . Plaintiff . . . hadealdy been denied attendance at Ashurd,” (

1 38).

! Plaintiff submitted various exhibits to higtinl Complaint, but did not attach them to
the Amended Complaint.SéeCompl. Ex. A—H (Dkt. No. 2).) Bcause Plaintiff is pro se and is
clearly relying on these exhibits support his allegations indlAmended Complaint, the Court
will consider them.SeeBlakely v. LewNo. 13-CV-2140, 2013 WL 6847102, at *1 n.1 (S.D.N.Y.
Dec. 30, 2013) (considering exhibéached only to the original complaint because “it is clear
that [the] [p]laintiffs intended to attach [them] to the [almended [clomplaiatf’)d, 607 F.

App’x 15 (2d Cir. 2015).



Plaintiff asserts that he was entitled toearing on his grievancwithin 16 days of the
receipt of . . . his grievance” and that on Noer 16, 2015, he “sent a letter to the [[Jnmate
[G]rievance [Request] P[Jrogram [(‘IGRP’)] Supésor Ms. L. Stanway, requesting that his
grievance be passed on to Superintendeiffirifor decision within 21 days. I¢. 11 15-17.)
Plaintiff alleges that the Central Office Rew Committee (“CORC”)failed to render a
decision on both grievances within 30 days,Violation of certain regulationsid( 1 22.¥

2. Accommodation of Other Faith Groups

Plaintiff contends that “Defendantscognize and provide accom[m]odations to many
faith groups within the inmate population.Id({ 39.) “According to [Department of
Corrections and Communityugervision (‘'DOCCS’)] [D]iretive 4202 religious groups are
provided with a chaplain that servesaaeligious leader for the group.td( 40.) Additionally,
“[ilnmates registered as memts of a recognized group maitend their own congregational
worship service[s] and religiousasises, facilitated by the chaplainan approved volunteer, or
an approved inmate facilitator, and may obseelhgious holidays as listed on the annual
DOCCS religious calendar.”ld.) Plaintiff avers that “all of the religious groups
recognized . . . are also allowed to have a fuadr to raise money fmrchase religious text
books and educational material about their faithd: { 41.)

Plaintiff alleges that “[t]he Islamic progm offered by . . . [D]efendants is a Sunni
Muslim religious program, because the chaplain is a Sunni Muslim, the sermons during Jumah
service focus on Sunni Muslim [tleachings, the majority of classes offered in DOCCS

facilities are for Sunni Muslims, and the moneiged through fund[Jraisers is used to purchase

2 Plaintiff also filed a grievance for thack of religious accommodations provided to
Shia Muslims, discussed beloBee infraSection 11.A.2.
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Sunni Muslim texts and other educational materiald. { 42.§ “In sum,” Plaintiff asserts, “the
program is dominated, controlled[,] and officiated exclusively by Sunni Muslimas), despite
the fact that “there are more inmates that [ijdgms Shia in the DOCCS system th[a]n there are
inmates that belong to many of the religigusups that DOCCS cuméy recognize[s],” id.
1 46). Plaintiff asserts that “[a] Sunni Musl. . . can[]not provide religious guidance and
counseling to Shia Muslims.”ld. 1 26.) Furthermore, “Plaintiff... believes . . . that congregate
prayer service on [F]riday, the Jumah servicg,flindamental to the @ctice of his religion,”
(id. 129), and “that the leader tife congregate prayer duringndah service must be a fellow
Shia, who correctly leads the prayer, and is negatsane, just, and legitate by birth,” and that
the prayer is “invalid if the leadeloes not meet these requirementis]” { 30)* Accordingly,
Plaintiff “can[]not freely practie his religion in an environment dominated and controlled by
Sunni Muslims.” [d. 148.)

On October 28, 2015, Plaintiff “filed a grievaigegarding his “ight to practice his
faith as a Shrite Muslim, and . . . object[intg]the unequal treatment of Shi'ite Muslims”
compared to other faith groupdd.(f 18.) On January 11, 2016, Plaintiff “sent a letter to IGRP
Supervisor L. Stanway requesting that his\aiee be forwarded to [CORC for] review and
decision.” (d. 121.) This grievance was consolidated with the grievance regarding Plaintiff’s

denial of attendance at religious holidaykl. {f 22.) On December 21, 2016, CORC rendered

3 According to Plaintiff, DOCCS currentlgcognizes three variants of Islam—Moorish
Science Temple, Nation of Gods and Earths,Naitibn of Islam—in addition to Sunni Islam,
and accordingly “provide[s] separate services and other accommodations for four variants of
Islam.” (Am. Compl. 1 43-44.)

41n a section titled “Backgrounaf Shia and Sunni Differences,” Plaintiff details his
understanding of the history of and distions between Shia and Sunni MuslimSeé¢ id.
19 23-34.)



“a final decision . . . advis[ing] Plaintiff taddress his concerns to the facility Imanltl.Y The
grievance response, signed by Griffin, found:

According to the investigation grievant J [sic] was not permitted to attend the 10
days of Ashura because he did notuest participation and his religious
designation is Islam. The Shiite partigip in Jumah Services with the Muslim
community. Religious holy days are recognized in accordance with the Religious
Holy Day Calendar. Religious classes are available to all Muslims on Tuesdays
and Wednesdays. The Shiite have sepatasses scheduled on Tuesday evenings.
The DSP has not received a requestdodfraising from the Shiite, therefore fund
raising requests have not been denied. The Shiite have been allowed to have a
volunteer clerk to assist the Imam. A paldrk will not be approved at this time

as the religious needs for the 14 registehiite are being met by the Imam. . . .

The claim that grievant A [sic] was denied attendance to Shiite events. The
available callout requests were reviewaadd were found to indicate that the
grievant’s allegation that he was denatendance to be [sic] without merit.
(SeePl.’'s Mem. of Law in Opp’n to Mot. To Dismiss (“Pl.'s Mem.”YBkt. No. 51).) Plaintiff
points out that directing a SheitMuslim to a Sunni Muslim eplain “clearly shows that CORC
does not recognize the antagonistic differencésden Shia [a]Jnd Sunni [M]uslims.” (Am.
Compl. T 22.)
As a result of these alleged violations of his constitutional and statutory rights, Plaintiff

seeks declaratory and injunctive reliefpq@ensatory damages in the amount of $100,000,

punitive damages, and “[c]osts [and] [ijnterests to the extent permitted by lawy g4.5

® To the extent that Plaintiff seeks to brimglass action and asselaims on behalf of
third parties, $eeAm. Compl. 1 53 (stating Defendants tfad] to grant [Plaintiff] and all other
Shia Muslims the same rights and privilegesther religious groups .”)), such claims are
dismissed. It is well settled that‘pro se plaintiff may not aets the representative of a class.”
Terio v. JohannNo. 05-CV-5918, 2006 WL 2819659, at *1 n.4 (S.D.N.Y. Sept. 29, 2a6],
257 F. App’x 374 (2d Cir. 2007) (citinghillips v. Tobin 548 F.2d 408, 413-15 (2d Cir. 1976);
see als®8 U.S.C. § 1654 (“[T]he parties may plesttl conduct their own cases personally or
by counsel.”)Berrios v. New York City Hous. Autb64 F.3d 130, 132 (2d Cir. 2009)
(“Although 8 1654 thus recognizes tlaat individual generally has the right to proceed pro se
with respect to his own claims or claimsatst him personally, the statute does not permit
unlicensed laymen to represent anyone else tithe themselves.” (alterations, italics, and
internal quotation marks omitted)gnnaccone v. Layl42 F.3d 553, 558 (2d Cir. 1998)
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B. Procedural History

Plaintiff filed his initial Canplaint on March 11, 2016.S€eDkt. No. 2.) Plaintiff’s
request to proceed in forma pauperis was granted on March 16, Z¥ahk{. No. 4.) On
September 2, 2016, Defendants filed their filstion To Dismiss and accompanying papers.
(SeeDkt. Nos. 23-26.) On October 3, 2016, Pidifiled his papers in opposition.SeeDkt.
Nos. 28-30.) Defendants filed their reply on October 21, 2086e0kt. No. 33.) On
September 7, 2017, the Court issued an OpinahGrder dismissing all of Plaintiff’s claims
against Annucci and Superintendent Griffin andydleg the first Motion as to Plaintiff’s claims
against Morris and Collado regarding his deofattendance at Ghadir Khum and Mubahila.
(SeeDkt. No. 41.) Allah v. AnnucciNo. 16-CV-1841, 2017 WL 3972517 (S.D.N.Y. Sept. 7,
2017). In light of Plaintiff’s pro se status andchese it was the first adlication of Plaintiff's
claims on the merits, the Complaint was dssed without prejudice and Plaintiff was given
thirty days to file aramended complaint.Sée id)

On October 2, 2017, the Amended Complaint was dockeg&eAM. Compl.) In a
memo endorsement dated November 14, 2017, the Court issued a briefing schedule for the
instant Motion. $eeDkt. No. 46.) On December 14, 20Dfendants filed the instant Motion
To Dismiss and accompanying paperSedDkt. Nos. 47-48.) On March 9, 2018, the Court
received Plaintiff’s opposition to the MotionS€ePl.’s Mem.) Defendants filed their reply on

January 29, 2018.S¢eDkt. No. 50.§

(“[B]ecause pro se means to appear for ogelf a person may not appear on another person’s
behalf in the other’s cause”).

® The respective dates of Plaintiff’s andf@sdants’ filings indicate Defendants received
Plaintiff's opposition papers before the CourgeéDkt Nos. 50-51.)
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Il. Discussion

A. Standard of Review

“While a complaint attacked by a Rule 12(B))(otion to dismiss does not need detailed
factual allegations, a plaintiffgbligation to provide th grounds of his [or her] entitlement to
relief requires more than labels and conclusiand, a formulaic recitation of the elements of a
cause of action will not do.Bell Atl. Corp. v. TwombJy550 U.S. 544, 555 (2007) (citations,
alteration, and internal quotatiomarks omitted). Indeed, Rule 8 of the Federal Rules of Civil
Procedure “demands more than an unadoiheddefendant-unlawfullydrmed-me accusation.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009). “Nor does a complaint suffice if it tenders naked
assertions devoid of further factual enhancemelot.(alteration and intmal quotation marks
omitted). Instead, a complaint'fJactual allegations must beneugh to raise a right to relief
above the speculative levelTwombly 550 U.S. at 555. Although “once a claim has been stated
adequately, it may be supported by showing any skeicté consistent with the allegations in the
complaint,”id. at 563, and a plaintiff must allege “onlgaugh facts to state a claim to relief that
is plausible on its facejt. at 570, if a plaintiff has not “nudddhis or her] claim[] across the
line from conceivable to plausibléne[] complaint must be dismissedy’; see also Igbal556
U.S. at 679 (“Determining whether a complaintested plausible claim for relief will . . . be a
context-specific task that requires the revieywcourt to draw on its judicial experience and
common sense. But where the well-pleaded f@atsot permit the court to infer more than the
mere possibility of misconduct, the complains ladleged—~but it has not ‘show[n]'—'that the
pleader is entitled to relief.” (citation omitte(§econd alteration in original) (quoting Fed. R.

Civ. P. 8(a)(2)))id. at 678-79 (“Rule 8 marks a notalaled generous departure from the



hypertechnical, code-pleading regime of a priar, eut it does not unlock the doors of discovery
for a plaintiff armed with notimg more than conclusions.”).

“[W]hen ruling on a defendant’s motion to dissj a judge must accept as true all of the
factual allegations contained in the complairtrickson v. Parduyss51 U.S. 89, 94 (2007) (per
curiam);see also Nielsen v. Rabird6 F.3d 58, 62 (2d Cir. 2014)rf*addressing the sufficiency
of a complaint we accept as true all factual allegations . . . . ” (internal quotation marks omitted));
Aegis Ins. Servs., Inc. v. 7 World Trade,G&7 F.3d 166, 176 (2d Cir. 2013) (“In reviewing a
dismissal pursuant to Rule 12(b)(6), we . . . ptedl factual allegations in the complaint as
true . ...” (alteration and inteal quotation marks omitted)urther, “[flor the purpose of
resolving [a] motion to dismiss, the Court . . awfs] all reasonable inferences in favor of the
plaintiff.” Daniel v. T & M Prot. Res., Inc992 F. Supp. 2d 302, 304 n.1 (S.D.N.Y. 2014) (citing
Koch v. Christie’s Int'l PLC699 F.3d 141, 145 (2d Cir. 2012)).

Where, as here, a plaintiff proceeds pratise,court must “construe[] [his] [complaint]
liberally and interpret[] [it]to raise the strongest argants that [it] suggest[s].Sykes v. Bank of
Am, 723 F.3d 399, 403 (2d Cir. 2013) (per aum) (internal quotation marks omittedge also
Farzan v. Wells Fargo Bank, N,ANo. 12-CV-1217, 2013 WL 6231615, at *12 (S.D.N.Y. Dec. 2,
2013) (same)aff'd sub nom. Farzan v. Genesis 829 F. App’x 15 (2d Cir. 2015). However,
“the liberal treatment afforded to pro se litiggdoes not exempt a pro se party from compliance
with relevant rules of procedural and substantive laBell v. Jende]l980 F. Supp. 2d 555, 559
(S.D.N.Y. 2013) (internal quotation marks omittesBe also Caidor v. Onondaga Courfig7
F.3d 601, 605 (2d Cir. 2008) (“[P]ro se litigagesnerally are required to inform themselves
regarding procedural rules and to comply wiitam.” (italics andnternal quotation marks

omitted)).



Generally, “[ijn adjudicating a Rule 12(b)(fotion, a district court must confine its
consideration to facts stated on the facthefcomplaint, in documents appended to the
complaint or incorporated in the complaint by refece, and to matters which judicial notice
may be taken."Leonard F. v. Isr. Disc. Bank of N,Y99 F.3d 99, 107 (2d Cir. 1999) (internal
guotation marks omitted). However, when the complaint is pro se, the Court may consider
“materials outside the complaint to the extent thay are consistent with the allegations in the
complaint,”Alsaifullah v. Furco No. 12-CV-2907, 2013 WL 3972514, at *4 n.3 (S.D.N.Y. Aug.
2, 2013) (internal quotation marks omitted), includidgé¢uments that a pro se litigant attaches
to his opposition papersAgu v. RheaNo. 09-CV-4732, 2010 WL 5186839, at *4 n.6 (E.D.N.Y.
Dec. 15, 2010) (italics omitted), statementshey plaintiff “submitted in response to [a]
defendant’s request farpre-motion conferenceJones v. Fed. Bureau of Prisoméo. 11-CV-
4733, 2013 WL 5300721, at *2 (E.D.N.Y. Sept. 19, 2048} “documents that the plaintiff[]
either possessed or knew about and upon whigloftshe] relied itringing the suit,Rothman
v. Gregor 220 F.3d 81, 88 (2d Cir. 2000).

B. Analysis

Defendants argue that the claims agaimstucci, Griffin, and Morris must be dismissed
because Plaintiff failed to allege their personal involvement in any constitutional violégiea. (
Mem. of Law in Supp. of the Defs.” Mot. To Dismiss (“Defs.” Mem.”) 69 (Dkt. No. 48).)
Defendants also argue that Plaintiff’'s claims fgumctive relief are moot, or, in the alternative,

should be severed and transferred ®Northern District of New York. See idat 9-12.)



1. Personalnvolvementof Commissioner Annucci, Supetendent Griffin, and
Morris

Defendants contend that “Plaintiff has pt#aded sufficient facts to show personal
involvement on the part of [Diendants Annucci, Griffin, and Mds” in any deprivation of
Plaintiff's rights. (Defs.” Mem. 7.)

“It is well settled that, in order to estalblia defendant’s individlidiability in a suit
brought under § 1983, a plaintiff must show the defendant’s personal involvement in the
alleged constitutional deprivationGrullon v. City of New Havery20 F.3d 133, 138 (2d Cir.
2013). To establish personal involvemh, a plaintiff must show that:

(1) the defendant participated directlytive alleged constituinal violation[;] (2)

the defendant, after being informed oé thiolation through a report or appeal,

failed to remedy the wrong[;] (3) the daflant created a policy or custom under

which unconstitutional practices occurred,atlowed the continuance of such a

policy or custom[;] (4) the defendant was grossly negligent in supervising

subordinates who committetie wrongful acts[;] or (bthe defendant exhibited

deliberate indifference to the rights of inmates by failing to act on information

indicating that unenstitutional actsvere occurring.
Id. at 139 (alterations and italics omitted) (quot@gon v. Coughlin58 F.3d 865, 873 (2d Cir.
1995)). “In an action under 42 U.S.C. § 1983, ddéats cannot be held liable under a theory of
respondeat superiorQQuezada v. RgWNo. 14-CV-4056, 2015 WL 5547277, at *7 (S.D.N.Y.
Sept. 18, 2015) (citinlylonell v. Dep't of Soc. Sery€36 U.S. 658, 691 (1978)); in other words,
“[b]ecause vicarious liability is mpplicable to . . . 8 1983 suits, a plaintiff must plead that each
Government-official defendant, through the ofiits own individual acbns, has violated the
[law],” Igbal, 556 U.S. at 676. Therefore, Plaintifist plausibly allege conduct by each

individual defendant that lla into one of the five categories identified abo®ee Lebron v.

Mrzyglod No. 14-CV-10290, 2017 WL 365493, at *4 (S.DYNJan. 24, 2017) (holding that the
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five categories “still control[] with respetd claims that do not require a showing of
discriminatory intent” postegbal).

a. CommissioneAnnucci

Plaintiff has failed to plausibly allegenAucci’'s personal involvement in the alleged
constitutional violation. Plainfifalleges that he sent Annucciedter regarding attendance at the
Shia Holy Days of Ghadir Khum, MubahilayddAshura, (Am. Compl. T 35), but Annucci never
responded,id. 1 36). In his opposition to Defendants’ tibm to Dismiss, Plaintiff contends that
Annucci was personally involved teuse “[P]laintiff’s grievancevent all the way to central
office” and Annucci “has direct authority tonedy the [P]laintiff’'s complaint at the highest
level of [DOCCS] but refuses [t]Jo do sogetle[]by sanctioning the unconstitutional acts
complained of.” (Pl.’'s Mem. 2.) Plaintiff alswers that Annucci “deprived . . . [P]laintiff of his
federally protected rights, lyreating a policy or custom uedwhich the unconstitutional
practices complained of . occurred, or has allowed therginuance of such a policy or
custom.” (Am. Compl. T 4.) AdditionallyAnnucci, having the power to remedy the
unconstitutional practices complained off,] fdil® remedy the wrongs complained of, or has
otherwise exhibited deliberatedifference to the rights of Shi&tMuslim inmates by failing to
act on information indicating that unconstitunal acts were occurring [sic].”ld)

As explained in the Court’s prior opinion, “itugell-established thatn allegation that an
official ignored a prisoner’s ladt of protest and request for mwvestigation of allegations made
therein is insufficient to hold that offel liable for the alleged violations.Greenwaldt v.
Coughlin No. 93-CV-6551, 1995 WL 232736, at *4 (S.D.N.Y. Apr. 19, 1986¢0rd Rivera v.
Bloomberg No. 11-CV-629, 2012 WL 3655830, at *6 (SN\DY. Aug. 27, 2012) (“Even if the

[c]lomplaints could be read tuggest that [the] [cJommissioner. failed to act, a prisoner’s
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allegation that a supervisory offadifailed to respond ta grievance is insufficient to establish
that the official exhibited deliberate indiffel@by failing to act on information indicating that
the violation was occurring.” (alteratioasd internal quotation marks omittedjyard v.

LeClaire, No. 07-CV-6145, 2008 WL 3851831, at *3 [WN.Y. Aug. 14, 2008) (“Although

[the] [p]laintiff further aleges that he sent [the defendantiettabout lack of enforcement of [a
facility] policy and that [certain defendantsfdiot respond to his many written complaints, the
[c]ourt finds that such allegations, accepted as true, do not constitute personal involvement for
purposes of § 1983 liability.” (citations omittedRivera v. Goord119 F. Supp. 2d 327, 344
(S.D.N.Y. 2000) (finding allegatits that an inmate wrote pison officials and was ignored
insufficient to hold thosefficials liable under § 1983kee also Woodward v. Peréio. 12-CV-
8671, 2014 WL 4276416, at *8 (S.D.N.Y. Aug. 29, 20¢4%)is well-established that a
supervisory defendant’s receiptatingle letter identifying aalleged wrong is insufficient for
liability under [8] 1983.7);Scarbrough v. Evan®o. 09-CV-850, 2010 WL 3730897, at *9
(N.D.N.Y. Aug. 10, 2010) (“The alleggan that the superintendemgniored [the] plaintiff’s letter,
even if true, is nonethelesssirfficient without more to ¢ablish the requisite personal
involvement on his part in the cdiigtional violations alleged.”)Watson v. McGinnj964 F.
Supp. 127, 130 (S.D.N.Y. 1997) (“The law is clear tibgations that aafficial ignored a
prisoner’s letter are insufficient to establistbllay.” (citations omitted)). Indeed, “if mere
receipt of a letter or similar complaint weseough, without more, to constitute personal
involvement, it would result in liability merely fdoeing a supervisor, which is contrary to the
black-letter law that 8 1983 does nofose respondeat superior liabilityWalker v. Patarp

No. 99-CV-4607, 2002 WL 664040, at *12 (S\DY. Apr. 23, 2002) (report and

recommendation) (italics omittedjee also Dean v. Lantiklo. 08-CV-749, 2009 WL 2151173,
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at *6 (D. Conn. Jul. 17, 2009) (“Thadt that a supervisory officianored a prisoner’s letter of
protest or referred the letter ddher officials for response ds not establish the requisite
personal involvement of theupervisory official.”);Thomas v. Coombélo. 95-CV-10342, 1998
WL 391143, at *6 (S.D.N.Y. July 13, 1998) (findingathgnoring a lettefrom an inmate is
insufficient to establish personal involvement).

Nor can Annucci be held personally liable for constitutional violations merely “because,
[as Commissioner], he was in a higbsition of authority” at DOCCSWright v. Smith21 F.3d
496, 501 (2d Cir. 1994) (affirming summary judgment in favor of the Commissioner of
[DOCCS]);see also Victory v. Patakd14 F.3d 47, 67 (2d Cir. 201&s amende@Feb. 24,

2016) (explaining that “[a] defendant in a § 1988acmay not be held liable for damages for
constitutional violations merelyecause he held a high positmmauthority” (internal quotation
marks omitted))Colon 58 F.3d at 874 (“The bare facatHthe Commissioner of DOCCS
defendant] occupies a high position in the New Yaikon hierarchy is insufficient to sustain [a
plaintiff's] claim.”). “Supervisoy status, without more, is not sufficient to subject a defendant to
[8] 1983 liability.” Fortunato v. BernsteirNo. 12-CV-1630, 2015 WL 5813376, at *6 (S.D.N.Y.
Sept. 1, 2015) (internal quotation marks omitte@grsonal involvement requires “a showing of
more than the linkage in the prison chain of commaryérs v. Coughlin780 F.2d 205, 210

(2d Cir. 1985)see also Richardson v. Goo@47 F.3d 431, 435 (2d Cir. 2003) (same).

In an attempt to overcome this hurdle, Plaintiff alleges in his Amended Complaint that
Annucci “creat[ed] a policy or custom under which unconstitutional practices complained of . . .
occurred, or has allowed the cionance of such a policy or custom;” “failed to remedy the
wrongs complained of;” and “exhibited deliberatdifference to the rights of Shi’ite Muslim

inmates by failing to act on information indicaithat unconstitutional acts were occurring.”
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(Am. Compl. 1 4.) These conclusory allegatians devoid of any details as to Annucci’s
conduct and represent the kindtlmfeadbare allegations thadurts routinely find to be
insufficient. See, e.gVasquez v. Reil\No. 15-CV-9528, 2017 WL 946306, at *12 (S.D.N.Y.
Mar. 9, 2017) (dismissing conclusory allegatiorsopervisor liability). While Plaintiff parrots
almost word for word the second, third, and fitblon prongs in his Amended Complaint, the
Second Circuit has long taught tHaterely recit[ing] the legal elements of a successful § 1983
claim for supervisory liability . . . does not meet the plausibidigading standard.Dotson v.
Farrugia, No. 11-CV-1126, 2012 WL 996997, at *6 (S.D.N.Y. Mar. 26, 2042¢ alscGamuels

v. Fischer 168 F. Supp. 3d 625, 636—67 (S.D.N.Y. 2016) (mpthat allegationthat “attribute
conduct to one or more of [the defendants] th@agely mirrors—or is akeast very similar—the
wording of one of th€olon prongs without further factual delopment . . . cannot make out a
claim of personal involvement.” (eitions omitted)). Plaintiff’s theory of liability appears to be
grounded in the mere fact that Annucci was iargk of the prison. Such an allegation is
insufficient to sustain a claimnSee Alsaifullah2013 WL 3972514, at *17 (“[The p]laintiff fails

to allege that [the superintendent] was analrsuch alleged policy and, accordingly, [the
p]laintiff's conclusory allegations are insufficieto demonstrate the personal involvement of
[the superintendent].”iner v. Goord 646 F. Supp. 2d 319, 326.D.N.Y. 2009) (dismissing
the plaintiff’s “claims that [the superintendent] created a policy which permitted unconstitutional
practices to occur” beaae “[tlhese conclusory allegationg ansufficient to show the personal
involvement of [the superintendent]”). Accordingly, Plaintiff's claims against Annucci are

dismissed.
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b. Defendant Morris

Plaintiff also fails to plausibly allegdorris’s personal involvement in the alleged
constitutional deprivations. Priff alleges Morris “deprived Platiff of his federally protected
rights by creating a policy or custom under whicé unconstitutional practices complained of
occurred, ha[s] allowed the continuance of such a policy or custom[,] and ha[s] failed to act on
information indicating that urmmstitutional acts were occung.” (Am. Compl. 1 6.)

Additionally, Plaintiff claims thahe wrote Morris a letter regang) his denial of attendance at
the Holy Days of Ghadir Khum, Mubahiland Ashura, but Morris never respondefdl. { 38).
Plaintiff’s allegations regarding Morris’s persal involvement are @lost identical to the
allegations against Annucci, and for the sameoreasxplained above, the claims against Morris
are dismissed.

c. Superintendent Griffin

Plaintiff has plausibly alleged Griffin’s persalrinvolvement in the alleged constitutional
deprivations from insufficient Shi'ite accommaibas. Plaintiff alleges Griffin “exhibit[ed]
deliberate indifference to the rights of Shi'itenates, by failing to act on information indicating
that unconstitutional acts were ocgng;” “was grossly negligent supervising his subordinates
who committed the wrongful acts complairefg and, by denying Plaintiff’s grievance,
“effectively sanctioned and condonti continuance of policiemd customs that deprive . . .
Plaintiff” of his consitutional rights. (Am. Copl. 1 8.) More specifically, Griffin allegedly

signed the response to Plaintiff’'s grievance, (Pl.'s Mem. 5), and Plaintiff alleges the issues raised

" In Plaintiff’s opposition tahe Motion, he writegw]ith regards to [D]efendants Morris
and Collado . . . [P]laintiff foregoes any claims to monetary or punitive damages to all
[D]efendant[s] except [D]efendant [C]olladol[;] this move is made in an attempt to absolve
[P]laintiff of the onerous burden diaving his entire complaint disssed.” (Pl.’'s Mem. 2.) The
Court nonetheless decides the Motion aBl&intiff’'s claims against Morris.
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in his grievance regarding atterete of religious events adénial of religious accommodates
“are all issues that Supetendent Griffin has the power to remedy but refused to do so.” (Am.
Compl. 1 8 In his opposition to the Motion to Disss, Plaintiff also notes that Griffin’s
response to Plaintiff’s grievanteontains a detailed and specifesponse.” (Pl.'s Mem. 2.)

The Second Circuit noted in dictum some gezgo that it is “questionable whether an
adjudicator’s rejection of an administratiggevance would make him liable for the conduct
complained of.”McKenna v. Wright386 F.3d 432, 437 (2d Cir. 2004). Since then, “[c]ourts in
[the Second] Circuit [have been] divided rejag whether a supervisor who reviews and
ultimately denies a grievance can be considered personally involved in the unconstitutional act
underlying the grievance.Garcia v. WattsNo. 08-CV-7778, 2009 WL 2777085, at *15
(S.D.N.Y. Sept. 1, 2009kollecting caseskee also Thomas v. Cale&24 F. Supp. 2d 488,
507-08 (S.D.N.Y. 2011) (discussing division antdemting cases). Courts have typically
considered three different factors to deternwether a prison officiavas personally involved
based on the denial of a grievance:

The first factor was the distinction beten simply affirming the denial of a

grievance and reviewingd responding to a prisoner’s complaint by undertaking

some kind of investigation . . . Secondmsocourts drew a distinction between a

pro forma denial of a grievance and a detband specific response to a grievance’s

allegations. Finally, some courts lookéo whether the alleged constitutional

violation complained of in a grievaa was ongoing such that the supervisory

official who reviews the grievance cammedy it directly, finding personal

involvement only in casesdling with ongoing violations.

Thomas 824 F. Supp. 2d at 507 (alterations, inteadtation marks, and citations omitted).
The Court agrees with those cases holding that “an alleged constitutional violation complained of
in a grievance must be ongoing in order to fintspeal involvement, such that the supervisory

official who reviews the grievace can remedy it directly.Burton v. Lynch664 F. Supp. 2d

349, 361-62 (S.D.N.Y. 2009) (alteration antérnal quotation marks omittedyee also Hall v.
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Leclaire, No. 06-CV-946, 2007 WL 1470532, at *10 (NDY. May 22, 2007) (“An appropriate
guiding principle is that whera grievance alleges an ongoaumstitutional violation, a

supervisory defendant who reviews it is perdlgriavolved in that violation because he is
confronted with a situation & he can remedy directly."adopted in part, rejected in part on

other grounds2007 WL 2815624 (S.D.N.Y. Sept. 28, 200s8¢e alsd/ega v. Artus610 F. Supp.

2d 185, 198 (N.D.N.Y. 2009) (saméjarnett v. Barr 538 F. Supp. 2d 511, 524 (N.D.N.Y. 2008)
(“If the official is confrontedwith a violation that has alreaaygcurred and is not ongoing, then

the official will not be found personally resporisilfor failing to ‘remedy’ a violation.”). The
district court inBurtonoutlined three reasons, which the Court finds persuasive, in reaching this
determination:

First, the Supreme Court has repeatediyphasized that respondeat superior
liability is not available in a [§] 19Baction. Requiring an ongoing constitutional
violation which is “capable of mitigation at the time the supervisory official was
apprised thereof,Young v. Kih| 720 F. Supp. 22, 23 (W.D.N.Y. 1989), ensures that
a Superintendent is not held lialdter every constitutional tort committed by a
subordinate solely by virtuef his role as the intermede appellatdevel in the
inmate grievance process.

Second, “to avoid holding a supervisor lalsiolely for a subordinate’s violations

[in a § 1983 action] a court must apphjgorous standards of culpability and
causation.”Jeffes v. Barne208 F.3d 49, 61 (2d Cir. 2000) (quotid. of County
Comm’rs v. Brown520 U.S. 397, 405 (1997)). “Receiving post hoc notice does
not constitute personal involvement in the unconstitutional activity and cannot be
said to have proximately caused the damage suffered by the inmate,” because the
violation is not “ongoing and the defemdahas [no] opportunity to stop the
violation after being informed of it’Rahman v. Fishei607 F. Supp. 2d 580, 585
(S.D.N.Y. 2009).

Third, the language in the Second Circu@slonopinion and prior cases dictates
that a Superintendent who “failed to redgehe violation aftebeing informed of
it by report or appeal” will be deemed personally liab{&lon 58 F.3d at 873
(emphasis added). A superintendent cafirewhedy” a violation of constitutional
rights which has already ceased by ordering some change in prison conditions.
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Burton, 664 F. Supp. 2d at 361-62 (S.D.N.Y. 2009) (fioteés and italics omitted). Thus, the
Court considers whether the two grievancesifafiled complained of “ongoing” violations
which Griffin could “remedy” to determine wether Griffin was personally involved in the
alleged violation of Plaintiff’s constitutional rightsd.

To begin, Plaintiff’'s grievance regarding the deficiencies of the Islamic program alleged
an “ongoing” constitutional violatioregarding the fact that “thehaplain is a Sunni Muslim, the
sermons during Jumah service focus on Sunni Mygleachings, . . . the majority of classes
offered in DOCCS facilities are for Sunni Mus$ipand the money raised through fund[]raisers
is used to purchase Sunni Muslim &and other educational materialltl.(T 42.§ Moreover,
based on Plaintiff’s allegationi,is plausible that Griffin, athe supervisory official who
reviewed the grievance, coutdve remedied it directlySee Ackridge v. Aramark Corr. Food
Servs,. No. 16-CV-6301, 2018 WL 1626175, at *16[QSN.Y. Mar. 30, 2018) (finding the
“[p]laintiff ha[d] sufficiently alleged an ‘ongoingionstitutional violatiomegarding his lack of
access to regular Jewish services And, [the defendant], #ise supervisory official who
reviewed the grievance, coubdve remedied it directly”)fhomas 824 F. Supp. 2d at 507
(noting personal involvement established where dlteged constitutionaliolation complained
of in a grievance was ongoing such that the sugary official who reviews the grievance can
remedy it directly”);see alsoroung v. Choinskil5 F. Supp. 3d 172, 192 (D. Conn. 2014) (noting
that “if the supervisory offial is confronted with an ongay constitutional violation and
reviews a grievance or appeal regarding that traslathat official is ‘pesonally involved’ if he

or she can remedy the violation ditlgt (internal quotatbn marks omitted))Phillip v. Schrirg

8 Defendants do not move to dismiss Plaintiff’s religious accommodation claims on the
merits. Thus, for the purpose of deciding itistant Motion, the Court assumes the alleged
constitutional violations are meritorious.
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No. 12-CV-8349, 2014 WL 4184816, at *5 (S.D.NAYig. 22, 2014) (finding contact from
grievance committee to wardens regarding repeggadl of attendancat religious services
sufficiently alleged ongoing vioteon defendant could remedy).hds, Plaintiff has sufficiently
alleged Griffin’s personal involvement as to thaims of insufficient Shi'ite accommodations.
However, Plaintiff’s claims regarding denf attendance atligious events do not
satisfy the “ongoing” constitutional violation stdard. Plaintiff did not grieve an ongoing
pattern or practice of being dediattendance at religious et&®nRather, he grieved being
denied attendance at two discrete events. @ompl. {1 14.) This harm had ceased when he
filed his grievance, and theweas no ongoing situation that Griffcould have remedied at the
time he responded to the grievanckl.)( Thus, Plaintiff has failed to sufficiently allege Griffin’s
personal involvement as to the claims he wanied attendance at religious eve&seBurton
664 F. Supp. 2d at 363 (finding no ongoing violationgoevance regarding alleged beating that
“relates to a past harm which has ceased”). ThwatGherefore grants in part and denies in part
Griffin’s Motion to Dismiss follack of personal involvement.

2. Claims for Declaratory and Injunctive Relief

Defendants argue that Plaintiff’s claims @teclaratory and injunate relief are moot,
(Defs.” Mem. 9-10), because Plaintiff was transferred from Green Haven to Great Meadow after
the Complaint was filedséeDkt. Nos. 37, 38 (notifying the @rt of Plaintiff’'s change of
address)). “Itis settled in[#] [Second] Circuit that a transféom a prison facility moots an
action for injunctive relief against the transferring facility2tins v. Coughlin76 F.3d 504, 506
(2d Cir. 1996)see alsdalahuddin v. Goordd67 F.3d 263, 272 (2d Cir. 2006) (“[A]ln inmate’s
transfer from a prison facility generally mootaiohs for declaratory and injunctive relief against

officials of that facility.”); Lipscomb v. HuffordNo. 14-CIV-6562, 2017 WL 3267732, at *4

19



(S.D.N.Y. July 28, 2017) (collecting caseg)ccordingly, any clan for declaratory and
injunctive relief is moot.

Plaintiff argues in his Opposition that the teyption[] to the mootness doctrine for cases
that are ‘capable of repetitiopet avoiding review™ applies tbis case because Plaintiff has
been transferred to and from Green Havendiferent times and may return if he becomes
eligible for a preference transfer because Green Hsvine closest suitabfacility to where he
is from. (Pl.'s Mem. 3.) “The capable-ofpetition doctrine appliesnly in two exceptional
situations, where the following two circumstas@e simultaneously present: (1) the challenged
action is in its duration too shdd be fully litigated prior to cgsation or expiration, and (2) there
is a reasonable expectation that the same camipigparty will be subject to the same action
again.” Commer v. Dist. Council 3No. 94-CV-8462, 2003 WL 21692816, at *5 (S.D.N.Y. July
21, 2003) (quotingpencer v. Kemn®23 U.S. 1, 17 (1998)). The threat of injury “must be both
‘real and immediate,’ not ‘coagtural’ or ‘hypothetical.” City of Los Angeles v. Lyor461 U.S.
95, 102 (1983) (citations omitted).

To begin, Plaintiff has not alleged the dbaged conduct is “too short” to be fully
litigated. See, e.gLipscomb 2017 WL 3267732, at *4 (finding claim would not “have been
impossible to litigate the issue during his periog¢affinement” where the complaint raised an
issue arising in the facility in Augti2012 and he was transferred in May 20Righardson v.
Vermonit No. 15-CV-120, 2016 WL 7157027, at *6.(1t. Nov. 4, 2016) (finding claim for
injunctive relief moot where the plaintiff “d[idjot set forth any allegations indicating that the
purported constitutional violations were of sachmited duration that he was unable to fully
litigate them”),adopted byNo. 2016 WL 7156484 (D. Vt. Dec. 7, 2018ppeal dismisse(d

Cir. Apr. 6, 2017)Martin v. Gold No. 05-CV-28, 2007 WL 474005, at *4 (D. Vt. Feb. 8, 2007)
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(finding claims “would not evade veew” were the plaintiff “transferred back” and subject to the
same conditions, because the plaintiff “could &nother motion for preliminary injunctive
relief”); cf. Lloyd v. City of New Yorkd3 F. Supp. 3d 254, 270 (S.D.N.Y. 2014) (finding
exception satisfied because facivtyere alleged violations occed “is a jail, housing pre-trial
detainees and individualgho are sentenced for periods of l#smn one year . . . All residents
are by definition supposed to be [at the fadility a short period of time—generally not long
enough to permit a federal civil righswvsuit to run its course.”).

Additionally, Plaintiff’s claim that he coulde transferred back to Green Haven is too
speculative to qualify for the exception. Plainéiffers that he has been transferred back and
forth on five different occasions, and that i&ipkiff goes two years without a disciplinary action,
he could be eligible for a preference transfet ttould put him back in Green Haven. (Pl.'s
Mem. 3.) However, none of these assertions creates a “reasonable expeogatill return to
Green Haven any time soo@ommey 2003 WL 21692816, at *5 (internal quotation marks
omitted). Put differently, the possibly of his return to Green Haven is neither “real” nor
“immediate.” Lyons 461 U.S. at 102;eg alsoRobinson v. UhleNo. 16-CV-232, 2017 WL
4075178, at *2 (N.D.N.Y. Aug. 14, 201@oncluding that “[w]hile rmdful of the fact that
DOCCS may freely transfer [the p]laintiff betwefakilities, the [c]ourt isunable to discern any
basis other than speculation for concluding tha fi]laintiff will be returned to Upstate”
(citation omitted))adopted by2017 WL 4075191 (N.D.N.Y. Sept. 13, 201Martin, 2007 WL
474005, at *4 (noting that “[w]hilé is certainly possible that [th@aintiff] might be sent back
to [the prior facility], he ha made no showing of a ‘reasonable expectation’ that he will be
returned to that institution . . . such an argaitmwould likely be speculative, and courts have

generally held that this sort of speculation al@te-transfer is insufficient to overcome the
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mootness rule”)see also Preiser v. Newkjr&22 U.S. 395, 403 (1975) (dismissing case alleging
transfer without due process as moot because “[a]ny subjective fearditn&fpimight entertain

of being again transferred . . . or of suffering adeeconsequences as a result of the . . . transfer,
is indeed remote and speculatix Thus, the Court granBefendant’s Motion to Dismiss
Plaintiff's claim for declaratorand injunctive relief as moot.

3. State Law Claims

To the extent that Plaintiff seeks to pwesiate law claims against Defendants, those
claims are barred pursuant to Sect of the New York Correction lav:It is well settled that
Section 24 shields employeesao$tate correctionah€ility from being called upon to personally
answer a state law claim for damages based on asdititat fall within the scope of the statute.”
leradi v. Siscp119 F.3d 183, 186 (2d Cir. 1998ge also Hassell v. Fisché6 F. Supp. 3d
370, 385 (S.D.N.Y. 20154ff'd, 879 F.3d 41 (2d Cir. 2018) (same). The Second Circuit has
held that Section 24 operategr@vent federal courts from escising supplemental jurisdiction
over state law claimgppended to § 1983 claim&ee leradi1l19 F.3d at 186-87 (“It is well
settled that [8] 24 shields employees of a stateectional facility fom being called upon to

personally answer a state law claim for damageedan activities that fall within the scope of

% Section 24 provides relevant part:

1. No civil action shall be brought in any court of the state, except by the attorney
general on behalf of the state, againsteaifiger or employee of the department ...,

in his or her personal capacity, for damagesing out of any aatone or the failure

to perform any act within thscope of the employment and in the discharge of the
duties by such officer or employee.

2. Any claim for damages arising out efyaact done or the faita to perform any

act within the scope of the employmendan the discharge of the duties of any
officer or employee of the department $hw brought and maintained in the court

of claims as a claim against the state.

N.Y. Correct. Law § 24.
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the statute. Such immunity available whether the actionpsrsued in a state court or, under
pendent jurisdiction, in a federal court.” (citations omitteBgker v. Coughliny7 F.3d 12, 15
(2d Cir. 1996) (same)

Nevertheless, “the protectioff@ded by [8] 24 is not absolutebut rather “limited . . .
to acts or omissions occurring within the scoparobfficer's employmerand in the discharge
of his or her duties.leradi, 119 F.3d at 187 (alterations anteimal quotation marks omitted).
Here, Plaintiff's allegations regarding the alldgkenial of attendance at holiday observances
and the lack of accommodation for Shi’ite Muddipractices are by their very nature based on
Defendants’ actions within the scope of their employm&ete HasselB6 F. Supp. 3d at 385
(holding that “state law claim®r money damages against varid®CS and Parole officials in
their personal capacity” relating to the impositaininvalid PRS terms fall within the ambit of
New York Correction Law 8§ 24). Accordingly, because “only the New York State Court of
Claims has proper jurisdiction to hear Plaintiitate law claims becaubke has alleged acts that
clearly fall within the scope oflie defendants’] employment dutieRénnalls v. AlfredaoNo.
12-CV-5300, 2015 WL 5730332, at *12 n.8 (S.D.NSépt. 30, 2015) (alteration and internal
guotation marks omitted), the Court is obligated to dismiss those claims for lack of subject
matter jurisdictionsee Tavares v. N.Y.C. Health & Hosps. Coym. 13-CV-3148, 2015 WL
158863, at *10 (S.D.N.Y. Jan. 13, 2015) (“Stkte-claims for damages against DOCCS
employees within the scope thieir employment must be hrght in the New York Court of
Claims as claims againklew York State.”).

I1l. Conclusion

For the foregoing reasons, Defendants’ MofiorDismiss is granted as to all claims

against Annucci and Morris, granted as to Grifiegarding Plaintiff'slaims for denial of
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attendance at Ghadir Khum and Mubabhila, granted as to Plaintiff’s claims for declaratory and
injunctive relief against all Defendants, and granted as to Plaintiff’s state law claims against all
Defendants. The Motion is denied as to Plaintiff’s claims regarding failure to provide equal
accommodations to Shi’ite Muslims against Superintendent Griffin. Thus, Plaintiff may proceed
with the claims regarding failure to provide equal accommodations against Defendants Griffin
and Collado and denial of attendance at Ghadir Khum and Mubahila against Collado.

Because Plaintiff has already been given an opportunity to amend his Complaint, (see
Dkt. No. 44), the dismissed claims are dismissed with prejudice. See Denny v. Barber, 576 F.2d
465, 471 (2d Cir. 1978) (holding that the plaintiff was not entitled to “a third go-around”);
Melvin v. Cty. of Westchester, No. 14-CV-2995, 2016 WL 1254394, at *24 n.19 (S.D.N.Y. Mar.
29, 2016) (granting motion to dismiss with prejudice where “[the] [p]laintiff has already had two
bites at the apple, and they have proven fruitless” (alterations and internal quotation marks
omitted)).

The Clerk of Court is respectfully requested to terminate the pending Motion, (see Dkt.
No. 47), and mail a copy of this Opinion & Order to Plaintiff at the address listed on the docket.

The Court will hold a status conference on October 17, 2018 at 10:00 a.m. The Parties
should be prepared to discuss a case management plan at the conference.
SO ORDERED.

Dated: Septembera_l_, 2018
White Plains, New York

ED STATES DISTRICT JUDGE
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