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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

MARIANNE T. O’TOOLE, as Trustee of the Estate of
MARY BEA FRATTO,
Plaintiff, No. 16 Civ. 2059 (NSR)
-against- OPINION & ORDER
COUNTY OF ORANGE,
Defendant.

NELSON S. ROMAN, United States District Judge

Plaintiff Marianne T. O’Toole, proceeding as the bankruptcy trustee of Mary Bea Fratto,
brings this action against Fratto’s former employer, the County of Orange (“Defendant”). Plaintiff
alleges that throughout Fratto’s tenure at the Orange County Correctional Facility (“OCCE” or
defendant), from November 2012 to October 2013, Defendant discriminated against Fratto based
on her sex, and, when she objected, retaliated against her, all in violation of Title VII of the Civil
Rights Act of 1964, 42 U .S.C. §2000¢ ef seq, Defendant now moves, pursuant to Rule 12(b)(6) of
the Federal Rules of Civil Procedure, to dismiss the Complaint in its entirety. For the following
reasons, Defendant’s motion to dismiss is DENIED.

BACKGROUND
L Facts Alleged!

The following facts — which are taken from the Complaint, documents it incorporates, and

matters of which the Court may take judicial notice — are construed in the light most favorable to

! The Court assumes the truth of the facis alleged in Plaintifs Complaint, Asherofi v. Igbal, 556 1.8, 662,
678 (2009), and considers documents which are either incorporated by reference, or integral to the claims asserled,
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Plaintiff. See, e.gKleinman v. Elan Corp.706 F.3d 145, 152 (2d Cir. 2013)aFaro v. N.Y.
Cardiothoracic Grp., PLLC570 F.3d 471, 475 (2d Cir. 2008 urecchione v. Schoolman Transp.
Sys., InG.426 F.3d 635, 638 (2d Cir. 2005).

Defendants the Orange County Correctidricility (“OCCF”), a unit within the Orange
County Sheriff’'s Office. Complaint (Compl”) 1 7, ECF No. 1)

Fratto, a female corrections officer, was hired by @@CFin November 2012 for a
probationaryterm of one year(Compl. 11 7-9 Fratto conrmenced her employment along with
twelve other probatioafficers (Id. §8.) Shortly after she began working at OCCF, Fratto “began
to receive much attention” from Sergeant Jeffrey Lor@e(geant.ong”), (id. 1 10), which she
had reduced tériendly and helpfulconductuntil shelearned “that [he] had a history of making
romantic/sexual advances toward female officerkl” §(11) Soon thereafteco-workers started
to publicly remarkhat Fratto “was having sexual relations wifergeat] Long.” (Id. §12) For
examplepne officer “directly told] Fratto that she should stop having sex wlgrgeart] Long,”
while others lewdly remarked, “[i]t's not who you know, it's who you blowld. {[13-14) This
harassment continued for about four montBelieving“that the jail was filled with untrue rumors
that she was sleeping wi{ergeant]Long,” Frattoreportedher concerngo Kathy Crielli, an
administrator athe OCCE, Critelli recommended Frattde a written complaint. 1¢l. 1115-17)
Despite fearing retaliation, Fratto filed a formal written complaint of haragsméviay 2013.
(1d.116)

Around the same tim&aptain Jacquelyn Bennett (“Captain Bennett”) met Wwirtktto to

discuss the harassmeramplaint While Captan Bennett assured Fratto that the OCCF would

therein. Nicosia v. Amazon.oo, Inc, 834 F.3d 220, 230 (2d Cir. 20168ge also Chambers v. Time Warner, Inc.
282 F.3d 147, 153 (2d Cir. 2002)



shield hefrom any retaliatory measures, Plaintiff believes @aptainBennettresented Fratto]
for her perceived relationship with[e8geant] Long andfor [filing] a formal complaint of
harassment.” I¢. 1118-19) By way of examplein July 2013 Captain Bennett questioned Fratto
about “allegedly failing to properly supervise a unit of female inmatesglarparticular shift.”
(Id. 120) Specifically Captain Bennett claimed a videotape existed showing that Fratto “had
allowed a female inmate to nearly strike her without any repercussitoh.§1(20-21) When
Frattotried to explain the inmate had not tried to strike her and “only moved her hand in a non
threatening gesture,” Captain Bennett responded, “[a]re you lying dbslike you were lying
about Sergeant Long?1d( 11 22-23.) The Complaint cites thiexchangeas an example of
retaliation given that Fratto “was never disciplined or written up in any maaeneerning her
supervisiorof the female inmates.”Id. 24.)

Fratto was fired in October 2018d. 1 25), when she was td by two ranking officers
“that they did not know whyshe hd been terminated(ld. 126) Frattobelieves, as shaleged
in her Complaintthat she would not have been fired “had [she] been a man, or had she not
complained of genddrased harassment.ld( { 32) More specifcally, while the other “male
probationary officers ... regularly violated department rules,” they were nesgpldied anaven
those with belowerage performance reviewassed their probationary periodsvare retained.
(Id. 1118, 28-29.) Only one othememberof Fratto’s class had beamvoluntarily terminated- a
male officer—for havingfalsified his pistol permit. Id. 127)

Fratto filed a charge of discrimination (alleging sex discrimination and tetaliavith the
EEOC in Felwary 2014.Plaintiff filed the instant casen March 21, 2016 (SeeCompl.{ 7, ECF

No. 1).In due course, Defendant moved to dismissed under Rule 12(b)(6), arguing thé&t Plaint



failed to state a Title VII claim(SeegenerallyDef.’s Mot. to Dismisg“Def.’s Mot.”), ECF No.
12; Def.’s Mem. in Supp. (“Def.’s Mem.”), ECF No. 14.)
STANDARD ON A MOTION TO DISMISS

A Rule 12(b)(6) motion tests the legal sufficiency of a complaint and requi@statc
determine whether the facts alleged are sufftdershow that the plaintiff has a plausible claim
for relief. SeeAshcroft v. Igbal556 U.S. 662, 679 (2009)Vhen ruling on a Rule 12(b)(6) motion,
a court must accept the factual allegations set forth in the complaint as trua\aradl deasonable
inferences in favor of the plaintiffSee, e.g.Holmes v. Grubmarb68 F.3d 329, 335 (2d Cir.
2009). To survive such a motion, however, the plaintiff must plead sufficient facts “t atat
claim to relief that is plausible on its faceBell Atl. Corp v. Twombly550 U.S. 544, 570 (2007).
A claim is facially plausible “when the plaintiff pleads factual content that allosvsdtirt to draw
the reasonable inference that the defendant is liable for the misconduct allkegpad. 556 U.S.
at 678. In assessing whether this standard has been met, courts take “all factualoakegati
contained in the complaint” as traeyombly 550 U.S. at 572, and “draw all inferences in the light
most favorable to the nemoving party[],”In re NYSE Specialists Sedtid., 503 F.3d 89, 95 (2d
Cir. 2007) (citation omitted).

A plaintiff must show “more than a sheer possibility that a defendant reasiadawfully,”
id., and cannot rely on mere “labels and conclusions” to support a daiombly 550 U.S. at
555. If the plaintiff's pleadings “have not nudged [his or her] claims across the line from

conceivable to plausible, [the] complaint must be dismisskt.at 570.



DISCUSSION

Plaintiff alleges that th€ounty of Orange discriminated and retaliated against her on the
basis of her sex in violation of Title VII. The Court first addresses Plasgéinderdiscrimination
claims before turning tdnerretaliation clains.
l. TitleVIl Gender Discrimination Claim

We turn now tdPlaintiff's claim thatthe County of Orangeliscriminated again$trattoon
the basi®f her sex, in violation of Title VIIPlaintiff's “Title VII discrimination claim is governed
by McDonnell Douglas Dooley v. JetBlue Airways Cors36 F. App’x 16, 120 (2d Cir. 2015)
(citing YaChen v. City Univ. of N.Y805 F.3d 59, 73-74 (2d Cir. 2015)). “Under teDonnell
Douglasframework, [the plaintiff] bears the burden of establishing a printge faase of
discrimination by showing (1s]he belonged to a protected class; (2) [s]he was qualified for the
position [s]he held; (3) [s]he suffered an adverse employment action; and t(#hehedverse
employment action occurred under circumstances giving rise to an inferfediseraninatoy
intent.” Tolbert v. Smith790 F.3d 427, 435 (2d Ci2015) (internal quotation marks omitted).
But “a plaintiff is not required to pleadpima faciecase undeMcDonnell Douglasat least as
the test was originally formulated, to defeat a motiogismiss.” Vega v. Hempstead Union Free
Sch. Dist. 801 F.3d 72, 84 (2d Ci2015) (internal quotation marks omittedihdeed, as concerns
the fourth prong, “a plaintiff need only give plausible support toiaimal inferenceof
discriminatory motivatiori. Id. (internal quotation marks omitted{emphasis added)
Neverthelessya discrimination complaint ..must [still] at a minimum assert nonconclusory
factual matter sufficient to nudge its claims across the line from conceivalplausible to
proceed.” EEOC v. Port Auth. of N.Y. & N,¥.68 F.3d 247, 254 (2d Ci2014) (alterations and

internal quotation marks omitted). Additionally, “the elements@ima faciecase may be used



as a prism to shed light upon the plausibility of the claimittlejohn v. City of N.Y,.795 F.3d
297,311 n. 9(2d Cir. 2015)internal quotation marks omitted¢cordVega, 801 F.3d at 84 n. 7
(same).

Plaintiff alleges that Fratto was subject to discrimination orbésts of gender. The first
threeelements otheprima faciecase are not in dispute: the Complaint fairly alleges that Fratto is
a member of a protected class, was qualified for her pogitio was terminatetl. The Court
will address thdourth — and only disputedelement discriminatory intent.

a. Discriminatory Intent

Plaintiff's discrimination claims appear to be based on Fratto’s terminatgeeCompl.
1925-33.) Frattoplausiblyalleges— albeit by arazor thin margin-some facts which indicatbat
she waderminatedbecause of haggender. For example, Plaintiff asserts that OCCF's refusal to
extend her employment is evidence of its bias against her (CHB81l.and she provides reasons
to believe that OCCF’s actions were the product of invidiousasel discrimination.(Id. 1 28
29, 32.) Thus, Plaintiff's Title VIl gender discrimination claim survives as a mattéawoht this
stage in the litigation

The law in this Circuit is clear that thsine qua nohof a Title VII discrimination claim

is that “the discrimination must lecause ofa protected characteristic]Henry v. NYC Health

2 Plaintiff's allegation that she wasnployed as a probation officemd her further allegation thsle“was
never disciplined or written up in any manner concerning her supervistba &male inmatesgatisfies the
relatively minimal burden required to establish this second ele®eef.e.g., Slattery v. Swiss Reinsurance Am.
Corp.,248 F.3d 87, 92 (2€ir.2001) (“[A]ll that is required is that the plaintiff establish basic eligipfiir the
position at issue, and not the greater showing that [s]he satisfies thweyenijp

3 To constitute an adverse employment action in the context of a discionisktim, an action must cause
“a materially adverse change in the terms and conditions of employméattiirampuzha v. Potte548 F.3d 70,

78 (2d Cir. 2008) (internal quotationarks and emphasis omittedjcord Patane v. Clark508 F.3d 106, 112 (2d
Cir. 2007). “To be materially adverse, a change in working conditiarst be more disruptive than a mere
inconvenience or an alteration of job responsibilities. Examples ofesclcnge includeermination of
employmenta demotion evidenced by a decrease in wage or salary, a less distinguished atieizh loss of
benefits, significantly diminished material responsibilities, or othécésdunique to a particular situatid
Mathirampuzha548 F.3d at 78 (quotinganders v. N.Y. City Human Res. Adn861 F.3d 749, 755 (2d Cir. 2004)
(emphasis added)).



& Hosp. Corp, 18 F. Supp. 3d 396, 407 (S.D.N.Y. 2014) (quokagane v. Clark508 F.3d 106,
112 (2d Cir. 2007) (internal quotation marks omittes@gealso Brown v. Hendersqr257 F.3d
246, 252 (2d Cir. 2001) (“[M]istreatment at work ... is actionable under Title VII omignwt
occursbecause chn employee’s sex, or other protected characteristic.” (emphasis added))
Defendant primarily challenges Plaintgfproof of thediscriminatory intentequirement,
and urges this Court that there could be no discrimination “because of sex”tivwekeged
rumors relate to Fratto’s alleged sexual misconduct, rather than Frattosgender (SeeDef.’s
Mem. at 8.) Plaintiff confirmsthis view by indicatingthatwhat made Bennett “resent[]” Fratto
wasthe fact that theumors and official complaint touched on mattersetuality i.e. Fratto’s
purportedsexualrelationship withSergeant Longand nothat it was a form of sex discrimination.
(Compl. 11 124.) The only basis for linkinBennett'sadverse actioto Frattds sex is the fact
that therumors were about Fratto sleeping with Sergeant Lang potentially only women had
ever been accused sieeping with Sergeant Londn some casg this connection to plainti’
sex has sufficed to support the inference that there wasspseific character to the course of
conduct See Se8teiner v. Showboat Operating C25 F.3d 1459, 1463 (91Dir. 1994) (holding
that a reasonable jury could find discrimination based on sex where the hatassmesstion
“relied onsexualepithets [and] offense, explicit references to women’ bodies
andsexualconduct). Here, Defendant argues thaen if “statements related to the rumored
sexual relationship between Fratto and [Long],” “were considered true for parpbthe instant
motion, they are still insufficient to establish gender discriminatio@éf.(s Mem.at 8.) This
argument, while it doepoint to a relevant evidentiary consideration, cannot, however, end the

necessarily individualized and faggnsitive inquiry into why Fratto was treated as she was.



Fratto first alleges that sleassubjected to disparate treatment on the basis of gefder.
e.g, Compl. 132 (“had []JFratto been a man, or had she not complained of gbaded
harassment, she would not have been firedind these allegations of gendasised disparate
treatment a¥not whollyconclusory.According to the Complainat leasssomesimilarly situated
male employegreceived more favorableeatment than FrattoFor exampleFratto claims that
“[o]ther male probationary officers who regularly violated departmental fslesh ashppearing
late for lineups on a regular basis, were not disciplined and passed their propgienzs.”
(Id. 128). Moreover, while Fratto “was never disciplined or written up in any manner cargerni
her supervision of the female inmatesd. ( 24), she was terminatedthout an explanation or
offer to retrain (Id. 1 25 29) The law permits a plaintiff to raise a plausible inference of
discrimination by allemg “preferential treatment given to similarly situated individualgtry
v. State of N.Y. Dep’t of Laho08-CV- 4610 (PKC), 2009 WL 2575713, at *2 (S.D.N.Y. Aug.
20, 2009)aff'd, 398 F. App’'x 628 (2d Cir. 20103p long as the alleged comparators are “similarly
situated in almaterialrespects,'Shumway v. United Parcel Serv., 18 F.3d 60, 64 (2d Cir.
1997) (emphasis added) Because Fratto plausibly alleges tithe male colleagsewho
purportedly received superior treatment were similarly situated in all relesspects-i.e., that
thosemale officerswho violated department rules wefi® had similar levels of experience and
(2) ultimately retained, while Fratto was nether asertions odifferential treatment permit a
plausible inference of gender discrimination. The Court notes, however, thafhdintiff's sex
discrimination allegationseet thade minisburden at this stage, tfects— as alleged appeato
sound more stronglgs ahostile work discriminatiorlaim than a gender discrimination one.

Finally, Defendants argumetitat Plaintiff was fired for failing to properly supervise her

unit is immaterial. (Def.’s Reply Mem. (“Def.’s Reply”) a43 ECFNo. 17.) More specifically,



Defendant points to Fratto’s EXC complaint to allege th&taintiff herself acknowledges that she
“was embarrassed” of the situatiath herinmate unit‘and when question [] did not admit it,”

as true. (SeeHyun Chin Kim in Reply (“Kim ReplyDecl”) Ex. C, ECF No.17.) Whether an
employer had a nondiscriminatory reason for firing a plaintiff is a gprethhat a court reaches
only at step two of théicDonnell Douglasframework, and the Second Circuit instructed in
Littlejohn that, in order to survive a motion to dismiss, “[tlhe plaintiff cannot reasonably be
required to allege more facts in the complaint than the plaintiff would need to defeéiba for
summary judgmemhade priorto the defendaid furnishing ofa nondiscriminatory justification.”
Littlejohn, 795 F.3d at 311 (emphasis addes)e also idat 312 (“[B]ecause this appeal involves
review of a motion to dismiss, we focus only on whether the allegations in the complaint gi
plausible support to theeduced prima facie requirements that arise untE»onnell Douglasn

the initial phase of a litigation.”) Thus,Frattoneed only plead sufficient facts to show thhé
could plausibly satisfy the requirementsstép oneof the McDonnell Douglagramework —that

is, to show thashe is entitled to the initial presumption of discriminatory motivatidtere,
Plaintiff plausibly alleges that (1) as a woman, slas unfairly treated when agorkersspread
rumors and repeatedly accused hesleépingwvith Sergeant Lon@gnd (2) similarly situated male
co-workers were extended more opportunities to commit or recover from actualyemeplo
infractions. Whether Defendamill ultimately be able to rebut that presumption because it had a
non-<discriminatory eason for firing-rattois irrelevant at this stage of the litigatioAccordingly,

in light of Littlejohn, Defendant’amotion to dismis§ratto’sdiscrimination claims under Title VII

must be, and is, denied.



. TitleVII Retaliation Claim

In addition to her claim ogender discrimination, Plaintiff also alleges that Defendant
retaliated against her in violation of Title VII. Specifically, Plaintiff alleges tftat ahe reported
to Captain Bennettonduct she believed to be discriminatory, she suffered adverse employment
consequences, including being accused of lying about “failing to properly supervise a unit of
female inmates during a particular shift.” (Compl. { ZDhe retaliation culminated, she argues,
after she returned from véaaan in late October 2013, wherhe was then termited without
explanation. I¢. 11 2526.) According to the Complaint, Fratto “was never disciplined or written
up.” (Id. 1 24.)

At the motion to dismiss stage for a Title VII retaliation claim, “tHegations in the
complaint need only give plausible support to the redywceda facierequirements that arise
underMcDonnell Douglasn the initial phase of a Title VII litigation. Littlejohn, 795 F.3dat
318 Meaningthatto establish a presumptiaf retaliation at ts initial stage of litigationa
plaintiff must present evidence that shdst (1) he [or she] was engagedprotected activity;

(2) theemployer was aware of thattivity; (3)the employesuffered a materiallgdverse action;

and (4) there wa a causal connection between the protected activity and the materially adverse
action” Riverav. Rochester Genesee Re@iransp. Auth. 743 F.3d 11, 24 (2d Cir. 2014)
(international quotation marks omitted). The governing standardisjactive one: “[A] plaintiff

must show that a reasonable employee would have found the challengedretirially adverse,
‘which ... means it well might have dissuaded a reasonable worker from making or sgpgortin
charge of discrimination.””Burlington N. & Santa Fe Ry. Co. v. Whit&8 U.S. 53, 68 (2006)
(internal quotation marks omitted). The same standard applies for retatikims under Title

VII. Hicks v. Baines593 F.3d 159, 163 (2d Cir. 2010).
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Defendant challengahe sufficiency of Riintiff's retaliation claims on several grounds,
includingthat (1) courts have rejected notions that accusation of sexual misconduct constitutes
sex discrimination and (2) Fratto’s Complaint relates to statementsiooly ler rumored sexual
activity, rather than her genderSgeDef.’'s Mem.at 10.)

The Second Circuit has emphasized that, in the context of employment discominat
cases, courts should evaluate the facts holistically rather than “viewduadivincidents in
isolation” or in a “pieceraal fashion.” Redd v. N.Y. Div. d?arole 678 F.3d 166, 176 (2d Cir.
2012) (internal quotations omitted)f, Walsh v. N.Y.C. Hous. AutB28 F.3d 70, 76 (2d Cir. 2016
(“The district court erred when it failed to view [a plaintiff's] evidence as al&dnd instead set
aside each piece of evidence after deeming it insufficient ....”). With thslawa in mind, the
Court addresses each of constituent element of Fratto’s retaliation claimdsthat Plaintiff's
claim are sufficient to survive Defendaninotionto dismiss

Plaintiff's allegations are plainly sufficient to satisfy the first two proofgbeprima facie
test. First, Plaintiff's written complaint of harassment qualifiss'protected activity,” and her
alleged internal complaints superiorsCritelli and Bennetarguably do as well(Compl. 1 15
16, 18);seelittlejohn, 795 F.3dat 317 (explaining that § 704(& opposition clause protects
formal and informal protests of discriminatory practices generally, imgduthaking complaints
to management). And second, Defendant was plainly aware ofée Gordon v. N.Y.C. Bd. of
Educ, 232 F.3d 111, 116 (2d Cir. 2000) (requiring nothing more than “general corporate

knowledge”).

4The Court notes tham addition to conduct related to the instant lawsuit, Plaialiiéges thata female
nursé was alsd‘fired after she lodged a complaint of sexual harassment against [] LE@grhpl. 9 30.)

11



Further,Plaintiff also alleges that she suffered adverse consequences for engalgesg
protected activities."A plaintiff sustains an adverse employment action if he or she endures a
‘materially adverse change’ in the terms and conditions of employmdohison v. J. Walter
Thompson U.S.A., LLQNo. 16CV-1805 (JPO), 2016 WL 7217847, at *12 (S.D.N.Y. Dec. 13,
2016) (quotingsalabya v. N.Y.C. Bd. of Edu202 F.3d 636, 640 (2d Cir. 200@)térnal citations
omitted). “To be ‘materially adverse’ a changeworking conditions must be ‘more disruptive
than a mere inconvenience or an aten of job responsibilities.’ Galabya202 F.3dat 640. For
instance, “[a] materially adverse change might be indicated teymination of employmena
demotion evidered by a decrease in wage or salary, a less distinguished title, a material loss of
benefits, significantly diminished material responsibilities, or other indicésld.. (emphasis
added (internal citations omitted

Plaintiff claims that @fendantdid notextend her employment or offer to retrain her, as
they did with “other male officers whose performance was below standard.” (C¥irizs, 29.)
Plaintiff also alleges that, since filing a written complaint of harassraféndant has criticized
her wok performancdi.e., claiming that Plainitfffailed] to properly supervise a unit of female
inmates during a particular shijfand made statements implying that she is not credible or truthful
(Id. 111 2021, 23.) For instance, Captdennett made statement claimin§gratto“had allowed
a female inmate to nearly strike her without any repercussiaods{ 21),and impied that Fratto
hadlied when she explained “the inmate had not actually tried to striker her, but had nssved h
hand in a northredening gesture while the two were talkihdld. § 22.) A substantially similar
action,in this casecalling the plaintiff a “liar,” have been found to be materially adverseractio
in connection with retaliation claimsSeeDelLisi v. Nat'l| Assoc. oProfl Women IngG. 48

F.Supp.3d 492, 496 (E.D.N.Y. 201@inding that calling plaintiff a “liar,” or ‘complaining about

12



every single thing,” are not “petty slights’ or ‘minor annoyances™ a@ink rise to a claim of
retaliation). Defendant’'sconduct,considered as a whole, meets the “objective” standard, as the
“employment consequences of a negative nature” resulting from making a carmpldd chill

other employees from speaking upox v. Onondaga Cty. ShergfDept, 760 F.3d 139, 147 (2d

Cir. 2014).

Fourth, Plaintiff has pleaded a sufficient “causal connection” between her protected
activity and the alleged retaliatory act# retaliatory purpose can be shown indirectly by timing:
protected activity followed closely in time by adverse empleythaction.” Vega v. Hempstead
Union Free School Dist801 F.3d 72, 90 (2d Cir. 2015plaintiff aleges that each of the actions
— including hersautinized performangebeing called a liar, and being terminatedshortly
followed thefiling of the written complaintagainstLong. The relatively short lag time between
the alleged complaints (beginning in May 2013) and various retaliatory actionsnécming
around July 2013) is sufficient to meet the liberal standard for retaliatgppg®iat the motio
to-dismiss stageSee Vega801 F.3dat 90, 92 (finding a fewnonth gap between the protected
activity and the alleged retaliation to be sufficient to infer retaliatory purabfee motiorto-
dismiss stagekee alsd@sormanBakos v. Cornell Coop. Extension of Schenectady Z3¢. F.3d
545, 554 (2d Cir. 2001) (declining to “draw] ] a bright line to define the outer limits beyond which
a temporal relationship is too attenuated to establish a causal relatidieshthe purposes of
retaliation claims). Plaintiff thus satisfies the relatively loose causation requirements at the
12(b)(6) stage, as the Court recognizes that the motivation behind each allegedmetattion
is a question of factVega 801 F.3d at 90.

Considering together Defendant’s alleged retaliation before Plaintiff took wtestaps

toward initiating this lawsuit, in combination withrattds protected condudbefore she was
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terminated, Plaintiff has pleaded enough to survive the 12(b)(6) motion. The further development
of Plaintiff’s retaliation claims is appropriate under the Second Circuit’s direction not to dismiss
such claims too early. See Vega, 801 F.3d at 90.
CONCLUSION

For the foregoing reasons, Defendant’s motion to dismiss is DENIED. Defendant shall file
an answer or seek a pre-motion conference on any potential non-frivolous and non-repetitive
motions to dismiss by June 21, 2017. Counsel for all parties are further directed to appear for an
initial case management and scheduling conference with the Court pursuant to Fed. R. Civ. P. 16
on July 14,2017, at 10:30 a.m, in Courtroom 218 of the Charles L. Brieant, Jr. Courthouse, 300
Quarropas Street, White Plains, New York 10601. The parties shall confer in accordance with
Fed. R. Civ. P, 26(f) at least 21 days prior to the conference and aftempt in good faith to agree
upon a proposed discovery plan that will ensure trial readiness within six months of the conference
date. The parties shall also complete a Civil Case Discovery Plan and Scheduling Order and bring

it to the conference. The Clerk of Court is respectfully directed to terminate ECF No. 12,

Dated: May 31,2017 SO ORDERED:
White Plains, New York e

------
rrrr
et

" ™

(NELSON'S. ROMAN
United States District Judge
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