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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

MARIANNE T. O’TOOLE, AS TRUSTEE OF THE
ESTATE OF MARY BEA FRATTO,

Plaintiff,
No. 16 Civ. 2059 (NSR)
-against-
OPINION & ORDER

COUNTY OF ORANGE,

Defendant.

NELSON S. ROMAN, United States District Judge

Plaintiff Marianne T. O’Toole (“Plaintiff), proceeding as the bankruptcy trustee of Mary
Bea Fratto (“Fratto”), brings this action against Fratto’s former employer, the County of Orange
(“Defendant™). Plaintiff alleges that throughout Fratto’s tenure at the Orange County Correctional
Facility (“OCCEF”), from November 2012 to October 2013, Defendant discriminated against her
based on her sex, and, when she objected, retaliated against her, in violation of Title VII of the
Civil Rights Act of 1964, 42 U.S.C. §2000e ef seq.

Before the Court is the Defendants’ Motion for Summary Judgment on Plaintiff’s sex-
based discrimination and retaliation claims. (See Defendants’ Motion, ECF No. 42, incorrectly
originally filed as “Motion to Dismiss” but subsequently deemed a Motion for Summary

Judgment, ECF No. 57.) For the following reasons, Defendants’ Motion is DENIED.
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BACKGROUND?
|.  Fratto Seeksto become a Corrections Officer

Several years agdylary Bea Fratto, a former medical assistargpughtto work as
Corrections Officemandtook thetest to enter the Civil ServicEour years after taking the test,
OCCEF notified Fratto that she was hired to work atQECFfacility. In November 2012 ratto
began her emplanentby attendinghe OCCF’'sacademy for 16 weeks. At the timlegattoknew
that for one yearshewould beon probationand under greadr scrutinythan regular fultime
officers. OCCF hired another female corrections officer, Lisa Castelan, at theissas Fratto

As Fratto nearethe end oter probatioary period, she noticed that she was frequently
working night shiftsin Echo 3, a dormstyle housing unit. According to FrattBcho 3 was
considered a more desirable assignment bedabseised fever inmates, and the inmategere
more selsufficient.

[I. Dutiesand Policies Related to Work asa Corrections Officer

As a Corrections Officer, Fratto’s duty was to document everything that happered on
unit, during her shiftin a logbook She alsdadto perform rounds adhehousing unit every thirty
minutes anadonducta security check on every shift. Fratto frequently worked the midnight shift,
which wasfrom 23:00 to 7:00 (11:00 PM to 7:00 AM)ithin this shift, nmateswere supposed
to be in theibunkstellsat 23:00 (11:00 PM)a time referred to dsights out” After “lights out,”
inmateswere supposed to keep their volume down and respect the other inmatesereho
sleeping. Fratto occasionally allowed inmates to contialléerg quietly after‘lights out.” She did

not, however, allow them to leave their bunks withoertpermission.

1The facts are drawn from the Defendants’ Rule 56.1 Statement of UndisputethMrtets (“Def. 56.1") (ECF No.
47) and Plaintiff's Rule 56.1 Statement of Undisputed Material Facts §&81.") (ECF No. 56jand the exhibits
attached to each. They are undisputed except where indicated.
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OCCEF has certain policies that pertain to its inmates and certain that pertain toessploy
For example, inmatesre not supposed to intentionally touch officers. If an inmate intentionally
touches an officer, the officer is supposed to report the inci€@@GCF also maintains a
Discrimination Policy(“Policy”), which Fratto receivedthatincludes a Sectionm“Sexual ad
Other Unlawful Workplace HarassméntSeePolicy, ECF No. 55, Ex. ) The Policy provides
“Examples of Sexual Harassment” arwhtains a formal complaint resolution procéegapplies
to employees aDCCF?
[I1.  Rumorsof an Affair Swirl, and Fratto Complains

In early May 2013, female officers began making comments to Fciiming thatshe
was having an affair with Sergeant Jeffrey L@tfggt. Long”). For example, one female officer
told Fratto in the locker room “It's not who you know it's who yiolow.” Another, when the
phone in the locker room ranghided:“It must be Sergeant Long on the phone for Frat@n
May 25, 2013yet another femalefficer, Cheryl Rooneytold Fratto that she was going to “mess
up his marriagg like anotherunidentifed female officeroncedid. Officer Rooney also told Fratto
to “stop having sex with Sergeant Longn"the beginning, Fratto ignedthe rumors andid not
report then to any superioin a written complaint. fie parties dispute whethanyone else-
including Sgt.Long, Fratto’s other supervisors, amyother individuals abovihe Officer rank—
ever made such comments.

On May 30, 2013, Fratto contacted Kathy CritellCritelli”) to discussthe salacious
rumors Critelli told Fratto that she would notify Lt. CatleftiLt. Catletti”) about thm. Two days

later, o0 June 1, 2013 t. Catletti addressed tladficersat lineup, telling them tstop badgering

2 Notably, while Defendanand Paintiff have bothsubmitted a copy of The Polic\s¢eECF No. 43, Ex. G),
Defendant’ssubmission ominously lacKpage 2"— a critical page relatingo the issues in this dispute. Defendant
has not provided the Coustith any reasoffior their deficientsubmission
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one another. According to Fratto, during ttaik, Lt. Catletti specifically said that officers should
stop harassing “a female officer.”

Later thatsameevening, Officer Leandra Dani®Veir (“Weir”) contacted Frattandtold
her. “Take my name out of your mouth” and that she was going to go “Tasmanian oatto.” F
The following day, Fratto discussed the comments from the female offitarSengeant Curreri.
(“Sgt. Curreri”). Sgt. Curreri thendirected Fratto to prepare a written complaint regarding her
claims.Thatsame day, Fratto prepared two memordod&aptain Anthony Mel¢‘ Cpt. Mele”)
describing her claimgSeeMemos Dated 6/2/13, ECF No. 43, Ex. |, J.)

Within thesameweek, Critellialsocontacted Captain Jacqueline Benndfit: Bennett”)
about Fratto’s complaintSge6/6/13 Memo from Critellto Bennett, ECF No. 55, Ex. 2
response, on June 2013, CptBennett met with Fratto to discuBsatto’s complaint.Fratto’s
union representative, Officer Nestatfendecdat the meeting. Fratto tol@pt. Bennet about the
comments the female officers were making towards her about the alleged afigigtvitong.
Cpt. Bennett told Fratto that she was there to protect Fratto and would investigatattée

Lt. Catlettisubsequently directed all involved officers to submit reports to him on Fratto’s
claims. As part of the investigation, Officers Falu, Weir, Rooney, Ciampa, and Long were
interviewed.Officer Rooney was counseled against providing unsolicited advice to offfas.
Fratto’smeeting withCpt. Benrett, Fratto’s ceworkers stopped spreading rumors about Fratto.
V. Subsequent Inmate Misconduct

About a month later, on July 6, 2013, Fratto was supervising inmates in Halatt@ was
the only officer assigned to Ecf3othat night.Shearrived on the unit at approximately 23;@0
which time shaoted certainnmatesbeing loud. One inmate, LH, was being especially wbde

speakingo her sistewho wason a neighboring bunk. At one point, LH and her sister were talking



about male genital©ther inmates told LH to quiet dowSubsequently,.H got off her bunk and
approached the inmate who told her to quiet danaithen returned to her bunk.

Shortly after LH returned to her bunkrattoentered Ech@® andhad a conversation with
LH. While talking toLH, Fratto was standing near LH’s bunk. During the conversation, LH
momentarilywaived her arntowards Frattpin response to which Fratto flincheeeVideo
Footage, ECF 43, Ex. W.)

The following day, July 7, 2013hree inmates complained to Sgbrres about the noise
from the night before in Ech®. The inmates complained that, on the evening of July 6, 2013,
inmates were talking after loclown time andwhen one inmate (“GC”) asked LH to stop talking,
LH left her assigned bunk and threatened @eelnmate Letters, ECF 43, Ex. V.)

Sergeant Ryan(“Sgt. Ryan”) investigated theinmate complaints. As part of his
investigation, heeviewed facility video and confirmed LH’s movements and that LH pointed her
finger towards GC and other inmates in GC’s arf&ee Video Footage.)Sgt. Ryan also
interviewed GC who confirmed that LH and her sister usually talk all nggbtaim that otér
inmates corroborated. The parties dispute whether Grapither inmates tol&gt. Ryan that
Fratto regularly participated in these conversations. During the investig&tt. Ryan asked
Frattoabout the incident and whether #tmewthat LH threateaed another inmate on July 6, 2013.

On July 8, 2013, upon being directed to doFsajto prepared an officer’'s repamtwhich
she relayedvhether shédnadobserved LH threaten GCSeeECF No. 43, Ex. K.) In her report,
Fratto claimed she saw Ltdancing by another inmate’s bunld.) After Fratto issued her report,
Sgt. Ryan reported that he again reviewed the facility vided saw that at approximately
23:12:37, Fratto walked towards LH who was lying on her bkd.parties dispute whether it was

discernable on the videbat LH made physical contact with Fratto’s genital areshether Fratto



momentarily glanced at the security camera.

On July 8, 2013, Sgt. Ryaisoprepared a report and notified Lt. Potter, who then wrote
a report taCpt. Benrettabout the incident. On July 19, 2013, Sgt. Colby and Penney interviewed
ten inmates from Ech® about the incident. The parties dispute whether, in advance of these
interviews,Fratto toldcertaininmates what to say if anyone questioned them about the incident.

Sgt. Colbey reviewed the facility video and confirmed that, on July 15, 2013 at
approximately 08:34, Fratto had an approximately five-minute conversation wittem®@ and
KJ in a hallway at OCCH.he parties dispute the contentdlu#depided conversation.

Inmate KJ subsequently submitted a letesupport FrattoOn July 24, 2013, Fratto
received a Supervisor’'s Inquiry with questions about the events of July 6, 3e&Supervisory
Inquiry, ECF No. 43, Ex. L.) On July 24, 2013, Fratto providgd. Bennett a memorandum
answering the questions in the Supervisor’s Inq¢8genter Office Memo, ECF No. 43, Ex. M.)

In response to Question No. 2, Fratto stated that she did not participate in any tomverda
inmates LH and LW. Inasponse to Question No. 5, Fratto responded that she observed inmate
LH get up from her bunk, walk towards bunk #21, laugh, and do a “little daimcee5ponse to
Question No. 11, Fratto responded that inmate LH did not attempt to touch Fratto ateany tim

On August 5, 2013, Fratto, along with her Union Representative Sgt. Kiszkazka
(“Kiszka”), met with (t. Bennett. During the meeting, the parties viewed the video fofrage
July 6, 2013. While the video was runningatBennett asked Fratto if she saw get up from
her bunk and walk towards another inmate’s bufito, who alleges that it was her first time
watching the footage, initially responded that LH got up from her bunk to getumsirya Cpt.
Bennett, however, stated that the video did not support Fratto’s interpretation ofritee eve

The video continued to run, showing LH appear to address inmate GC and then walk back



towards her bunkSeeVideo Footage.) The video showed that Fratitered the room after which
sheand LH shortly conversedd() The parties dispute whether the video then degidd make

any hand gesture towards Fratwhether Fratto momentarily glanced towards the camera, or
whether LH sexually assaulted Fratto during their interaction. In responseiewing the video,
Cpt. Bennett claimed that it looked like LH had sexually assaulted Fratto.

The parties dispute what Cpt. Bennett stated next. Cpt. Bennett claims ttiegrsbtated
that “errors in judgment can be mitigated, but lies cannot.” Fratto, on the other hand,thkaim
Cpt. Bennett statedybu’re lying like you were lying about Sergeant Long.”

The parties dispute exactly what happened next. According to Fratipt.aBennett’s
direction, Kiszka told Fratto that he would write a report for Fratto to give Cpheé@éwhat she
wanted.” Further, since Cpt. Bennett kept telling Fratto that shelyiag” about LH touching
her, Kiszka, again at Bennett's direction, prepared a memo stating tteeHagbeen “untruthful”
with her prior responses. Consequently, because she was relying on Kistkaclaims that she
admitted that she wasntruthful” in the questionnaire. Fratto claims that, both before and after
watching the video, sh@mplyinterpreted théuneventful’events of dly 6, 2013differently from
Cpt. Bennetiand only used the word “untruthful” because she was advised to do so by Kiszka,
who knew what Cpt. Bennett wanted.

Subsequently, Cpt. Bennett prepared a report to Jones describing concerrettth&iaBr
failed o be observant in a dormitory setting and ignored an inmate getting out of her bed and
walking towards another inmate. this report, Cpt. Bennett relayed her determination that Fratto
wasdeficient in her duties as a Corrections Offige. Fratto “seens to lack proper judgment in

elementary jail situations and enforcing certain rules”) and also was aattiatr employee?

3 The parties dispute the reliability of this repémiportantly, the Court notes that the report, which appears to be have
been issued on July 22, 2013, describes events that purportedly took plagesh2013. $eeMemo Re. Allegation
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The investigation ito the incident of July 6, 2013 concludedAugust 2013Four months
later, on November 1, 201QCCF termmnated Fratto(SeeTermination NoticeECF No.55, Ex.
6.) OCCF notified Frattaf her termination shortly before her probationary period ended. The
parties dispute whether Fratto had been offered retraining prior to beingaerchiThe parties
do not dispute that Lisa Castelan and other male probationary officers who habestantebout
the same time as Fratto passed their probationary periods successtldsd, several are still
employed by OCCF.

V. Procedural History

On or about January 10, 201Rlaintiff filed a charge of discrimination with the Equal
Employment Opportunity Commission (“EEOC”). On January 7, 2016, the EEOC issued& Noti
of Right to Sue. Plaintiff commenced this action on March 21, 2@e&Gomplaint, ECF No. 1.)
In responséo the Complaint, Defendafited a Motion toDismissthe Complaint(ECF No. 12.)
On May 31, 2017, this Court denied Defendant’s Motion to Dismiss. (ECF No. 20.) On June 21,
2017, Defendant answered the Complaint. (ECF 240. The parties subsequentlygaged in
discovery, and on June 21, 2018, Defendant filed the instant Motion for Summary Judgment on

both of Plaintiff’s claims. $eeDefendants’ Motion.)

of Inappropriate Conduct Dated 7/22/2013, ECF No. 43, Ex. Q.) More concerningdrovgethat—as Plaintiff's
counsel notes-this report, much like the OCCF Discrimination and Harassment P@itlye second critical exhibit
to this litigation that Defendahtas submitted in an incomplete forf@omparead. with ECF No. 55, Ex. 5.pefendant
has nevestatedthat itwasmerely submittingpiecesof key records Nor has itexplained why relevanhterspersed
pages are missing. While the gravitas of Defendardisduct will be further discussed in the Discussion of this
Opinion and relates to why mafgctual issuesemainin dispute the irony of Defendant’s claim that Fratto was fired
for untruthfulness is not lost on the Court.



LEGAL STANDARDS
.  Summary Judgment
Pursuant to Rule 56 of the Federal Rules of Civil Procedure, summary judgment is
appropriate “if the movant shows that there is no genuine dispute as to anglnfeteand the
movant is entitled to judgment as a matter of law.t.Fe Civ. P. 56(a). The moving party bears
the initial burden of pointing to evidence in the record, “including depositions,
documents . .[and] affidavits or declarationsseeFed. R. Civ. P. 56(c)(1)(A), “which it believes
demonstrate[s] the absenufea genuine issue of material fadGélotex Corp. v. Catretd77 U.S.
317, 323 (1986). The moving party may support an assertion that there is no genuine dispute of a
particular fact by “showing. . that [the] adverse party cannot produce admiss#vidence to
support the fact.” Fed. R. Civ. P. 56(c)(1)(B). If the moving party fulfills its prelry burden,
the onus shifts to the nonmoving party to raise the existence of a genuine issueriai faat.
Fed. R. Civ. P. 56(c)(1)(AAnderson v. Liberty Lobby, Inet77 U.S. 242, 252 (1986).
A genuine dispute of material fact exists when “the evidence is such that a reasagable ju
could return a verdict for the nonmoving partyXhderson 477 U.S. at 248accordGen. Star
Nat'l Ins. Co. v. Universal Fabricators, Inc585 F.3d 662, 669 (2d Cir. 200Rpe v. City of
Waterbury 542 F.3d 31, 35 (2d Cir. 2008enn v. Kissanes10 F. App’x 34, 36 (2d Cir. 2013)
(summary order). Courts must “draw all rational inferences in theammavant’'s favor,” while
reviewing the record.Kirkland v. Cablevision Sys760 F.3d 223, 224 (2d Cir. 2014) (citing
Anderson v. Liberty Lobby, In&t77 U.S. 242, 248 (1986)). Importantly, “the judge’s function is
not himself to weigh the ewviesthce and determine the truth of the matter,” nor is it to determine a
witness’s credibility. Anderson 477 U.S. at 24%ee alsdKaytor v. Elec. Boat Corp609 F.3d

537, 545 (2d Cir. 2010). Rather, “the inquiry performed is the threshold inquiry omdatey



whether there is the need for a triaRhderson 477 U.S. at 250. Summary judgment should be
granted when a party “fails to make a showing sufficient to establish itereoe of an element
essential to that party’s caseCelotex 477 U.S. at 322.

Critically, in an opposition to a motion for summary judgment “[s]tatements thdéeaoéd
of any specifics, but replete with conclusions” will not suffi&ickerstaff v. Vassar Co)I196
F.3d 435, 452 (2d Cir. 199%ee also Matsushita Elec. Indus. Co. v. Zenith Radio Cérp.U.S.
574, 586 (1986) (nonmoving party “must do more than simply show that there is some
metaphysical doubt as to the material factBD)JC v. Great Am. Ins. Cp607 F.3d 288, 292 (2d
Cir. 2010) (nonmoving party “may not rely on conclusory allegations or unsubstdntiate
speculation” (quotingcotto v. Almenad43 F.3d 105, 114 (2d Cir. 1998))).

[I.  TitleVII Sex-Based Discrimination

Title VII of the Civil Rights Act of 1964, as amended, 42 U.S.C. 88 2080seq.,
provides that an employer cannot discriminate against "any individual® based on that
individual's "race, color, religion, sex, or national origin." 42 U.SgC2000e2(a). To
establish gprima faciecase of discrimination under Title VII, plaintiff must prolsg a
preponderance of the evidence that (1) she is a member of a protaste?) she is qualified
for the position held; (3) she suffered an adverse employment action; and (4yvéhsead
employment action occurred under circumstances giving rise to an inference of
discrimination.Stratton v.Department for the Aging for City of New Y0182 F.3d 869 (2d
Cir. 1997) (citingMcDonnell Douglas Corp. v. Greed11 U.S. 792, 802, 93 S.Ct. 1817
(1973)) To establishaninference of discrimination, a plaintiff must prove that an adverse
employment action was taken against her “because of discriminatory animuspanttbé

[her] employer.”See Belfi v. Prendergasit9l F.3d 129, 139 (2d Cir. 1999)
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For Title VII discrmination claims based on disparate treatneeptaintiff mustalso
show that “she was similarly situated in all material respec¢teindividualswith whom she
seeks to compare herselGraham v. Long Island R.R230 F.3d 34, 39 (2d Cir. 2000)
(“Whenconsidering whether a plaintiff has raised an inference of discrimination by showing
that she was subjected to disparate treatment, we have said that the plasitshow she
was ‘similarly situated in all material respects the individuals with whim she seeks to
compare herself)

A plaintiff's discrimination claim is furthesubject to theMcDonnell Douglasburden-
shifting standardYa-Chen Chen v. City Univ. of New Yp805 F.3d 59, 70 (2d Cir. 2015). Under
this framework, a plaintiff bears the initial burden of demonstratingiiera faciecase. Cortes
v. MTA New York Transi802 F.3d 226, 231 (2d Cir. 2015). Once a plaintiff demonstrgtesia
facie case, a “pragmption arises that the employer unlawfully discriminatéRidge v. NYP
Holdings, Inc, 257 F.3d 164, 168 (2d Cir. 2001). The burden then “shifts to the employer to give
a legitimate, nowdiscriminatory reason for its actiondVicDonnell Douglas Corp411 U.S.at
802 The “final and ultimate burden” then returns to Plaintiff to demonstrate that “det&nda
reason is in fact pretext for unlawful discriminatiorsée Cortes802 F.3d at 231.

I11.  TitleVII Retaliation

To establish @rima faciecase of retationunder Title VI a plaintiff must show(1) that
she participated in a protected activity, {2t her employer was aware of this activ(y) that
she suffered an adverse employment action, dnthét there was a causal connection between
her engaging in the protected activity and the adverse employment &tiooma v. Hofstra Uniy
708 F.3d 115, 125 (2d Cir. 201&orzynski v. JetBlue Airways Cor96 F.3d 93, 110 (2d Cir.

2010). As with discrimination claimstetaliation claims are also analyzed underMuo®onnell
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Douglasburdenshifting test described abavéaChen Chen805 F.3d 59. Hencd, a Plaintiff
makesa prima facieshowing and defendant then provides a legitimaterataliatory reason for
the advese employment action, a plaintiff then “must prove ‘that the desire to retaliate avas th
butfor cause of the challenged employment actiddriiv. of Tex. Sw. Med. Ctr. v. Nass&r0
U.S. 338 (2013).

DISCUSSION

At its simplest, Defendant argues that Plaintiff’'s discrimination and retaliation daiims
because Plaintiff was terminated for a single reason: lying to a captaig darinvestigation into
her conduct. (Defendant's Memorandum in Support of the Motion for Summary Judgient
Mem.”) at 1, ECF No. 46.) Becifically, Defendant claims that Plaintiff has not made quriraa
facie caseof disparate impact because: (a) she has not shown that she was similarly ttuated
other officers, (b) a fellow female officer was hired at the same time and dutigessmpleted
her probation, (c) she was hired and fired within a year from the same employeh), tiedperson
making the termination recommendation was a member of the same protectedldlpss.
Defendant adds that Plaintiffdiscrimination andretaliation claim failbecause Defendant’s
legitimate reason for firing Plaintiff was her admitted dishonesty damigivestigation into her
conduct.

Plaintiff claims that she has presented sufficient evidence that she smbgect to
discrimination on the basis of sex. She also claims that she has shown that sieateddess
favorably than similarly situatednale probationary officers. (Plaintiffs Memorandum in
Oppositionto Defendant's Summary Judgment Motion, (“Pl. Mem.”) at 22, ECF No. 53.)
Regarding retaliation, Plaintiff claintsatshehaspresented sufficient evidence that she possessed

a good faith, reasonable belief that the underling employment practice wadulinkvd a
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reasonable jury could find that hergaging in protected activity was ‘@ut for’ cause of her
termination. (Pl. Mem. at 124.) The Court agrees witlaintiff.
|.  Sex-Based Discrimination Claim

The Courbegirs by assessing whether Plaintiff has provided sufficient evidence to support
her chim that Defendant discrimited againstFrattobased orfratto’ssex, in violation of Title
VII. First, Fratto isindisputablya woman, which satisfies the first element. Secboth parties
agree thatFratto took a test to enter the Civil Service @t being a Corrections Officer, tio
years after taking the test, was notified that she was hired to work at @@@tRkenattended the
academy for 16 weeksSé¢ePl. Rule 56.1 -8 ECF No0.56.) There is also no dispute that she
was notified on Octobet4, 2013 that she was being terminated from her position for having
“failed to successfully complete [her] Probationary perio8&dTermination Notice.Hence, the
first three elements are clearly supported as Plaintiff has sti@aunl) Fratto was a @mber of a
protected class, 2) who was qualified for her position, and 3) who was termiftzédaves only
the fourth elementhatthe adverse employment action occueder circumstances giving rise
to an inference of discriminatienthat is,discriminatory intent.

Although in the Court’s previous decision, it held that Plaintiff's allegatiegardng her
sex discrimination claim only survived by a “razor thin margin,” discoiretlyis casdras brightly
coloredPlaintiff's previously opage claims The situation is a far cry from the type of baseless
complaintsreferencedy Defendant’s clichéand inappositejuote on insufficient pleadings.

To begin,Defendant clairathat there is no evidence that Fratto was terminatedgeka
based reasormndapart from her being a womashe cannot support an inference of-based
discrimination Further, Defendant claims that she has not establigtadshe was similarly

situated in all material respects to the individuals with whom she seeks to cdresei. See
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Def. Mem. at 3.)Defendant’s arguments refleatmistakeninterpretation of what Plaintiff is
required to shovior her Title VII claim tosurviveat this stageA plaintiff can sustaira claim for
sexbased discriminatian

While Defendant iscorrect thatunder a disparatempact based theory fasexbased
discrimination Plaintiff must alsshowthatshe was similarly situated in all material respetts
to the individuals with whom she seeks to compare hetbelfSecond Circuih Feingold
explainedthat this criterion need not be assesseditally. Feingold v. New York366, F.3d
138, 149 (2d Cir. 2004Rather, it explained th#te Court’s job is to assess whethgiaintiff
has shown enough evidence thamilar employees are being treatddsimilarly in
comparable situations, such that it wouldrbéasonablé¢o infer that an employer’s ultimate
motive for the dissimilar treatment is discriminatory animuSee generallyd at 153
Graham v. Long Islan®.R, 230 F.3d at 39

Moreover, he Second Circuit has frequentifaborated on what “all material respects”
means in determining whether two employees are “similarly situakeat.”example, in
Graham it explained thathe McDonnell Douglasstandard does not require an employee’s
conduct to béidentical to that of another for the two to be similarly situatield.at39-40
(explaining that the Supreme Court used the phrase “comparable seriousness” fio identi
conduct that could generalid@p support an inference of discriminatiomhe Second Circuit
further explained that “[w]hether two employees are similarly situated ordinarisepts a
question of fact for the juryandrather than focus on “precise equivalenamurts should
conside: 1) whether the plaintiff and thoske maintains were similarly situated were subject
to the same workplace standards and (2) whether the conduct for which tbgesmpgbdosed

discipline was of comparable seriousnéds(“the standard for comparing conduct requires
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areasonably close resemblanafthe facts and circumstances of plaintiff's and comparator’s
cases rather than a showing that both cases are identjeaipghasis added).

In McGuinness v. Lincoln Hallthe Second Circuitreiterated that aemployee’s
situation need be “sufficiently similar to plaintiff's to support at leamtramal inferencehat
the difference in treatment may be attributable to retaliat@s3’F.3d 4954 (2d Cir. 2001)
(emphasis addedThere, theSecond Circuit upheld the district court’s decision to compare
plaintiff and other employeavith the “broadest outlines” andffirmedthat theemployees’
differences were “not so significant as a matter of logic as to render defendsp#rate
treatment ... irrelevant to plaintiff's claims of discrimination.”

Similarly, in Feingold theSecond Circuit upheld the district court’s determination that
the plantiff was similarly situated to his eaworkers, despite them not being probationary
employeesas he was. 366 F.3d at 153. The Court explained that even though the employees
were not similarly situatedvith respect to the conditions under which they coodd
terminatedthe fact thathey were not disciplined for engaging in conduct for winlantiff
was disciplined was enough to support an inference of discriminatidn. other words, the
Court broadly focused on whether the constants between tHeye®p were enough to test
the variable, not whether the employees were formalistically similar ogy axis:

Here Plaintiff presented sufficient proof that there were severale probationary
employees who were subject to tkeme workplace standards Bgatto who committed
similarly seriougor more seriousipfractions tohers—andyet were promoted-rattoshows
that thesefficers made errors in judgment and created inaccurate records. For example

e George Stein: was promotedo a permanent Correction Officarfew months
before Fratto receiwkher notice of termination, despite haviridrisatisfactory

Performance” reviews. Theviewsreflected that he frequently failed to make
rounds within the mandated timeframes, wrote false entries in logbooks on at
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least four occasions, allowed inmates into restricted avitagut supervision,
conducted inaccurate headcountas condescending when discussing issues
with inmates, and allowed inmates to enter and exit cells witemuring the

cell doos. The records also reflect that he: was informed of the importance of
following the policies and procedures to be timely and accurate, was coached
and counseled on his performance areas that needed improyvencentas
monitored for signs of improvemer®ne performance review even included
the notation “Officer Stein has been taking advantage of this extremt’aand

that he has beémeceptivewith [ ] advice and information.” Another, which
was written in response tuos leavinghis keys lying around, reflected that he
“improved after discussion about this issue.” (ECF No. 55, Ex. 8.)

e Kenneth McMickens: was promoted to a permanent Correction Officer,
despite having “Unsatisfactory Performance” reviews. idwewsreflected
that he frequently made false entries in his log bealuld getdistracted and
fail to secure inmates, gave shoelaces to an inmate that had jesbitauicide
watch, allowed inmates to walk around during lock in tipreyvented inmates
with access to the librarip visit it, and allowed an inmate to leave without
proper authorization or knowledge Ik destination. The records also reflect
that McMickenswas repeatedlycounseled on the importance of inmate
accountability and the need to follow Facility Policy and Procede.record
shows a lengthy list of items with regards to which McMickens’ was
determined to “need additional training.His superiors even wrote:
“McMickens is a possible liability now and into the future to this facilityt
they also wroteghat “with the additional training and proper supervision ....
McMickens may be able to overcome these issues and continue to have a
successful career thi[OCCF].” (ECF No. 55, Ex9, 10)

e Chad Broeckel: was promoted to a permanent Correction Offatestbout the

same time that Fratto received her notice of terminatiespite havingnany

performance reviews in which he was deemed to “need improvereoitily

“meet standards.’'One review by his supervisor reflected that Broeckel's

“overall performance is below that of an average probationary Offaretthat

he had only shown “minor improvements” but needed to “continue to progress

to meet the requireemts of a probationary Officer(ECF No. 55, Ex11)

The Court finds that these employees were similarly situated enowjlowoa fact
finder to infer thatFratto was discriminated againBased onher sex. They were all
probationary officers, who made errors in judgment, jeopardized the safety oésnfiaded

to pay close attention to inmataghereabouts, and frequentiyote false reports and logs

Stein wrote false entries in logbooks on eadt four different occasions and often made

16



inaccurate headcountsAnd McMickens allowed inmates to venture places without
authorization and curtailed their movements when they had authorizat@rio mention, he
gave shoelaces to an inmate who just cafiwuicide watch and was described as a “liability”
by his own supervisor3.hat they were all male probationary office&rso were not subject

to sexual epithetsnilitates in Fratto’s favor becausdurtherunderscores the possibility that
the only reaon she was treated differentily not being counseled or promoté&ibecause of
her sex Fratto’'s sex, combined with Sgt. Long’s sex and sexual orientation made Frat
uniquely vulnerable to rumors and epithets to which male heterosexual probatiditang of
were not exposed.

As the Second Circuit articulated@raham ultimately, the question of whether these
employees were similarly situated in all material respects to Fratto issaoquier the jury.
Whilst Defendant belabstthe point that nonef these other officers are similarly situated
because none of théethed to a superior officer after questioniiighe records show that many
of them put false informatiom various documents and committed other acts that were
arguaby more serioughan Fratto’s because they directiggopardizednmates’health and
safety Moreover, a the Court will discuss further in its retaliation section, the video footage
Is subject to wide interpretatioft is unclear that Fratto ever committed mfraction that
warranted dSupervisorylnvestigatiofi in the first place. It would not be a stretch for a trier
of-fact to conclude that Fratto never violated OCCF poliaras that the investigation that
yielded the terminable conduct was a pretext for discriminatseitf.i

Based on the questionable video footage and series of events between her complaints
and her termination, the investigation in which she “lieduld have been motivated by

discriminatory and retaliatory mo#s, as opposed twlegitimate oneSucha finding would
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desacralize Defendant’s saving grace argunestort, Fratto has provided ample evidence
to support a disparate impact claim, and on this basis alone, Defendant’s Moti@miesDi
her Summary Judgmefdr sexbased discriminatiors DENIED.

A. Miscellaneous Arguments

Additionally, Plaintiff is correct thatin the context of Title VII, the Supreme Court and
Second Circuit have recognized that retaliation for making das&d discrimination complaint
is a form of sexased discrimination Vega v. Hempstead Union Free Sch. D801 F.3d 72, 82
(2d Cir. 2015)(discussing how “substantively, retaliation is a form of discrimination” and how
although the Supreme Court recognized this in the Title IX context, it appligsequal force to
the employment conteX}. (citing Jackson v. Birmingham Bd. of Edub44 U.S. 167, 1734,

125 S.Ct. 1497 (200R)Accordingly,because the Court believes that Plaintiff has also provided
sufficient evidence to support her retaliation claisge( infra Part 1), whichis directly tied to

her sexbased discrimination complaint, the Court finds that Plaintiff has produced enough
evidence to allow a jury to find an inference of discriminatory intent.

Lastly, the Court quickly addresses Defendant's meek argument that aenaefenf
discrimination cannot be drawn because Fratto was fiyednother womanDef. Mem. at 6.)
Thisargument has been rejected by both the Supreme Court and Second &2efteingold v.
New York 366, F.3d all55 (‘We also rejet the district court’s suggestion that an inference of
discrimination cannot be drawn because Feingold [(a Jew)] was fired theadew); Oncale v.
Sundowner Offshore Servs., 623 U.S. 75, 78 (1998)Because of the many facets of human
motivation it would be unwise to presume as a matter of law that human being of one definable
group will not discriminate against other members of their grpdmé Court need not dwelk

simply deesnot stand muster against the totality of evidence Plaintifduzluced.
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In sum Plaintiff has provided ample facts supporting her claims of sex disctionna
under Title VII. These facts support the inference that the reason Plaintiff was terminated
relate to her sexand the Defendant’s proffered reason for terminatingMasipretextual.

[I. Retaliation Claim

The Court next turns to Plaintiff's retaliation claifkgain, to establish prima faciecase
of retaliation under Title VII, a plaintiff must show: (1) that she participategnot@cted activity,
(2) that her employer was aware of this activity, (3) that she suffered ansaddmployment
action, and4) that there was a causal connecti@tween her engaging in the protected activity
and the adverse employment acti8amma708 F.3dat 125.If a Plaintiff makes grima facie
showing and the defendant provides a legitimate-retadiatory reason for the adverse
employment action, a plaintiff then must prove that the desire to retaliate was-fbedause of
the challenged employment actidvassar 570 U.S. 338.

Plaintiff argues that Fratto was discharged in retaliation for her comp&botg sexual
harassment. She argues that tlarm is supported by: 1) the very close temporal proximity
between Plaintiff’'s protected activity and Defendant’s initiation of anradvaction against her,
2) the sequence of events and evidence of hostility toward Plaintiff after sipéaswed of sex
based harassment, 3) the evidence that Plaintiff was treated less favorablyntlzaly situated
probationary officers, and 4) the evidence of pretext regarding Defendaitigaaed legitimate,
non+etaliatory reason for terminating Plaintiff's emphognt. (Pl. Opp. at 21.) The Court agrees.

The Court begins by focusing on what Plaintiff lzaslucedo support heprima facie
case.The partiedirst disputewhetherPlaintiff has shown thatrattoparticipated in a protected
activity. The parties do not dispute that Fratto complained to her superiorstiad@omments

that were frequently being made by other officers about her allegadwaith Sgt. Long. Rather,
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Defendant argues thatich complaints dootconstitute proteted activity under Title VII because
there is no semblance of a “gendeiented motivation” in them(Def. Mem. at 1] Plaintiff,
however,argues that she need only show that “she possessed a good faith, reasonable belief that
the underlying employment practice was unlawful under that statute.” gpl.ab12.)

Plaintiff is correct To succeed on a retaliation claim, steed onlyshow that she held a
reasonalyl good faith believe that she was opposing an unlawful employment pr&galckeri-
Ambrosini v. Nat'l Realty & Dev. Corpl36 F.3d 276, 291 (2d Cir. 1998he reasonableness of
that good faith belief “is to be assessed in light of the totality of the circucestéoh

Here, Plaintiff provides sufficient proof to show that she reasonabigviedl she was
reporting an unlawful employment practice. Not only were the comments subljgdifensive
due to theisexually derogatorgontent, but even though they may not have explicitly been about
her sexthey were the exact types of comments covereddfgndant’Discrimination and Anti-
harassmenriolicy.

Recall that the comments included the following:

e When the phone rang in temale officers’ locker rooman officer said “Oh
that’s for the whore, Fratto” (ECF No. 54, Ex.2.)

e Another officer in the locker room yelled to her “It's not who you knovs, it’
who you blow.” (ECF No. 43, Ex. E 62:116.)

e Officer Rooney once told her to stop having sex with Sgt. Long. (ECF No. 43,
Ex. E 134:23135:7)

e Officer Rooney told her that smeould ruin Sgt. Long’s marriage, like someone
else had doneld.)

e When Cpt. Bennett and Fratto reviewed the video footage, Cpt. Bennet chide
“you’re lying like you were lying about Sergeant Lon{jd. 123:13-15.)
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Defendant’sPolicy provides as exnples oHarassment:

e Epithets, slurs, negative stereotyping, or threatening, intimidating or hastde
that relate to a protected characteristic or protected conduct.

e Demeaning comments regarding family members in connection with an
employee’s protected characteristic or protected conduct.

(SeePolicy, ECF No. 55, E#, at 2.) It also provides the following explanation for Sexual
Harassment: “offensive comments, jokes, innuendoes, gestures, or other sexealigdor
conduct” or “unwelcome ... verbal ghysical conduct of a sexual nature” where “such conduct
has the purpose or effect of unreasonably interfering with an individualls pesformance or
creating an intimidating, hostile, or offensive working environmeid.) (
ThePolicy alsoincludes examples die following conduct:
e Foul or obscene language or verbal or written abuse of a sexual nature, including
demeaning, insulting, intimidating, or sexually suggestive verbal, writteor,ded,
or electronically transmitted messages.
e Sexually oriented or explicit remarks, including written or oral references<ase
conduct, gossip regarding one's sex life, body, sexual activities, defisiarrcie
prowess.
e Questions about one's sex life or experience.
(Id. at 23.)*
On the basis ofhe Policy alone, Frattdhas show that she reasonably believed she was
reporting unlawful conduct when she complained altbetsexual rumors and comments.
Secondly,courts nationwidehave eschewethe artificial distinction between comments of a

“sexual mturé and commentthat patenthtarget one’s sexSeeBarnes v. Costleés61 F.2d 983

(D.C. Cir. 1977) (explaining that sexual harassment is a form of sex disatiom when a

4 The Court again notes thdtet most important page of the Policy, which contains the most exaafgiasassment
is page 2. This page is conspicuously missing in Defendant’s exhibitsullepy is provided only in Plaintiff's
materials. CompareECF No. 55, Ex. With ECF No. 43Ex. G.) This patent error does not bode well for Defendant.
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person’s sex and sexual orientation are the reason they receive sexuatineehtsy behaviors,
and solicitations)Henson v. City of Dundeé82 F.2d 897, 9001 (11" Cir. 1982) (explaining
that a hostile work environment is actionable as sex discrimination under Titlb®t a plaintiff
can show that “but for the fact of her sex, she would not have been the object of harassment”
Andrews v. City of Philadelphi&95 F.2d 1469, 1482 (3d Cir. 1990) (“The intent to discriminate
on the basis of sex in cases involving sexual propositions, innuendo, pornographic materials, or
sexual[ly] derogatory language is implicit, and thus should be recognized ateaohabursey
Zarda v. Altitude Express, Inc883 F.3d 100 (2d Cir. 2018) (holding that sexual orientation
discrimination is a form of sex discrimination becaiise motivated by an employer's stance on
a romantic association between particular sexestlansl is ted to an employeeseX. The
consensus is clear. Where comments wawthave been made but for one’s sex and sexual
orientation, they fall in thevide ambit of Title VII. Accordingly, Plaintiff has met her burden of
proof on the first element.

The secad element-that the employer knew about tipeotected activity—is not in
dispute ag-rattocirculated her complaint teeveral superiorss€eECF No. 55, Ex. 2, Ex. 5, Ex.
7), andit prompted her supervisors to reprimand other officers at a lineup

The hird element too, is undisputed as there is no question that termination constitutes an
adverse employment action undetle VII's broad antiretaliation provisionsSee Burlington N.
& Santa Fe Ry. Co. v. Whjt848 U.S. 53, 62, 126 S. Ct. 2405, 24120€)}

That leave®nly the element of causation and whetRkintiff submitted enougévidence
for it to be more likely than not thaer complaints were a bidr cause of her termination and
that Defendant’s proffered reasons for firing Fratto wpretextfor her engaging in protected

activity.
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The Courtfirst clarifies the standardor causationin a Title VII retaliation claim. The
Second Circuihas repeatedly explained that a plaintiff need not convince a jury that retaliatio
was theonly cause of the employer’s action, but only thtite adverse action would not have
occurred in the absence of a retaliatory motiv@ann Kwan v. Andalex Grp. LL.@37 F.3d 834,
846 (2d Cir. 2013)Vega v. Hempstead Union Free Sch. D801 F.3d 72, 91 (2d Cir. 2015)
(explaining that a plaintifneedsto show more tharhat retaliation was a “substantial” or
“motivating” factor butdoes not need to show that it was the sole caBsie simply a retaliatory
motiveneed nobe thesolereason an employes terminated, but imust beanindispensable one.

Consequentlyand particularly at the summary judgment stage, calids causation to
beshown througla consortium of indirect evideneeoftenthroughindicia oftemporal proximity
the context okurroundingevents, disparate treatment between different emplogadsgieneral
inconsistencies with the employer’'s proffered reaBomtermination See e.g.jd. (“Context
matters. The real social impact of workplace behavior often depends on a comstefa
surrounding circumstances, expectations, and relationships which are not pillyedaby a
simple recitation of the words used or the physical acts perform€rg;v. Gen. Elec. Co252
F.3d 205, 217 (2d Cir.2001) (“The causal connectiaeded for proof of a retaliation claim can
be established indirectly by showing that the protected activity was cliodielyed in time by
the adverse action.” (internal quotation marks omitted).

Here, Plaintiff presentedmpleevidence to shova causakonnection betweehkratto’s
harassmentomplaintsand her being firedzirst, she highlightsheforetellingsequence of events.
Cpt. Benndtadmitted during her deposition that she learnt of Fratto’s complaint early ongBenn
Dep. 14:1417), and then mawvith Fratto multiple times to discuss the issue one on twheat(16

20.) Cpt.Bennett also discussed the issue with her pé&eBennett Mem., ECF No. 55, Ex..5)
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Yet Cpt. Bennett testified that she was not even sure dfatcould recall Fratto’s complaint.
(Bennett Dep. at 24). Cpt. Bennett's inconsistencies in this litigation are usswgpasPlaintiff
shows that from the onset, Critelli was reluctant to get Cpt. Bennett involved andattd “Fr
would be a good idea to handle it without getting the captain involgedh though it was
Defendant’s Policy to have employees make written complartkeir supervisorfECF No. 55,
Ex 2) Critelli’'s comment alone suggests that Defendwatt a bias against complainers.

But there’s moreAfter Plaintiff made a verbal complaint to Critelli and Catletti, she was
threatened by officer Weir, who told her to keep her name clear or she wouldligmanic” on
Fratto.Plaintiff reported this as well. Within a month of Fratto filing her initial memo to Critelli
and weeks of other officers notifying Cpt. BennetFrdtto’scombinedcomplaints, Cpt. Bennet
orderedthat thesurveillance videaepicting thenmate miscondudte scrutinized(ECF No. 55,
Ex. 3) When James Potteoreductedaninitial “extensive video review” on Cpt. Bennett’s orders,
he relayed to her that “no inappropriate conduct is obserddd.Y(et, Cpt. Bennett persisted with
launching a full on “Supervisory Investigation” and sent Fratto a questionnairequestions
about the events without any context about these events. Fratto, who did not interipreaitee
incident on July 6, 2018sanything significantanswered those questions without having watched
the surveillance video.

The Court has reviewed the surveillance video submittedimdislthat it could easilybe
interpreted differently be a trief-fact. While the Court finds it a stretch to argue that the video
depicts any sexual assault taking place, it is not the Court’s province to inteeprelee—instead
the Court suffices to say that the evidence raises factual issues that dyelidpated.

The questionable video contenhowever, unravelsDefendant's entire defense.

Defendant’s brief repeatedly belabors that the tectonic plates shifted wheo hchtthe
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unthinkable: lie during formal investigation. The record makes it abundantly tiearthe
investigationoccurred shortly after Fratto made her harassment complaimdshere issome
evidenceto suggesthat Fratto was cornered into interpreting thenate eventhe same way as
Bennett asheadmitted beingembarrassé€dand“untruthful” only afterher Union Representative
and Bennetpressurecherto do soand said that she should give Cpt Bennett “what she wants
(SeeFratto Dec., ECF No. 54) (“During our meeting, Captain Bennett claimed tbhakéd like
LH had sexually assaulted me. When | told her that it did not happen and the video did not look
that way to me, she yelled, “You are lying like you lied about Sergeant DdhGaptainBennet
told me to leave the meeting and speak with Sgt. Kiska and to bring back a new remariognc
her “Supervisory Inquiry” questions. Sgt. 3ka then prepared a report that is attached to
Defendant’s motion papers as ‘Exhbit N.” He used the word ‘untruthful’ about two ofewiypps
answers...Sgt. Kiska told me that, by using that word, he was giving Capt. Benniesheha
wanted. | had not been untruthful in my prior responses...Our interaction that night was not
something that stuck out in my mind.{ee alsd-ratto Dep., ECF No. 43-5, at 120-126) (“Yeah
[Kiska and 1] spoke. He did a report for me and he helped me write a repssid;1€This § what
she wants so we’'ll give it to her.” | don’t even know where the report is.”)

But to borrow Defendant’s phrase, th&ail inthecoffin” is that despitattaining favorable
resultsfrom the seeminglyinnecessaryvestigationno officers, includingpt. Bennett, bothered
to discipline Frattoor train her on how to handle investigations or how to better handle
investigations or disorderly condutitstead Frattowas abruptly fired

Q: Was she ever disciplined with respect to her conduct during that incident?

A: Not that | recall.

Q: Did she ever receive any written counseling regarding that incident?

A: Not that | recall.

Q: Who would be responsible for administering disciplinary action of any kind
with respect to her?

25



Q: Depending on the level. I'peak in general. Depending on the level, there

could be counseling by a sergeant, the first-line supervisor, it could be by a

lieutenant, it could be by a captain.

Q: Do you know why she was never disciplined in connection with that incident?

A: Because she was terminated
(Bennett Dep. at 389.)

Fratto submitted copious evidence reflecting that other probationary offideos w
committed repeated infractions of similar or greater sevesstych as endangering inmates who
came off suicide watch or weatlowed to wander about without accountab#ityereconstantly
being monitored, retrained, and steered for improvenidns. includes Officers, like Stein, who
also were dishonest with their written recor@eeECF No. 55, Ex. 9, Ex. 10, Ex. 1Indeedall
three officers about whom Fratto provides records ended up passing their propgkoicals and
attaining the rank of “Correction Officer” despite getting repeatedly isfaetiory reviews.

The constellation of events, disparity in disciplinaratneent between Fratto and her male
(noncomplaining officers, the inconsistencies in Cpt. Bennett's testimony andwhigen
memos, along with Defendant’'s misleading evidentiary exhibits evitltal pagesmissingall
give an odorof discrimination, redliation, and pretext. Proving discrimination and retaliatson
an uphill battle as it jshutat the end of the dayf, it looks like a duck, swims like a duck, and
guacks like a duck, then it probalidya duck.

As Plaintiff has met her burden of pramf all the required elements for both her claims,

Defendant’s Motion for Summary Judgment is DENIED.
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CONCLUSION
For the reasons discussed, Defendant’s Motion for Summary Judgment is DENIED in its
entirety. The Clerk of the Court is respectfully directed to terminate the motion at ECF No. 42. In

addition, the parties are directed to appear for a pre-trial conference in my courtroom on April 4,

2019 at 11:00 a.m.

Dated: March §,2019 SO ORDERED:
White Plains, New York %
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_NELSON S. ROMAN
United States District Judge

27




