Candelario v. Quality Choice Correctional Health Care et al Doc. 54

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

JOVAN CANDELARIO,

Raintiff, No. 16-CV-2083 (KMK)

-v- OPINION & ORDER

QUALITY CHOICE CORRECTIONAL
HEALTHCARE; A. CUPERTINO, RN; J.
REYNOLDS, RN; and DITTMEIER, RN,

Defendants.

Appearances:

Jovan Candelario
Lords Valley, PA
Pro Se Plaintiff
Martin F. Hayes, IV, Esq.
Bedford, NY
Counsel for Defendant Robert Dittmeier
KENNETH M. KARAS, District Judge:

Pro se Plaintiff Jovan Candelar(‘Plaintiff”), currently incacerated at Pike County Jalil,
brings this Action against Qility Choice Correctional Healthre (“Quality Choice”), A.
Cupertino, RN (“Nurse Cupenid”), J. Reynolds, RN (“Nurseeynolds”), and Dittmeier, RN
(“Nurse Dittmeier” and collectively, “Defendants”Plaintiff alleges tht Defendants violated
his rights under the Eighth Aendment by failing to follow polies and procedures, failing to

provide adequate medical treatment, amglewing Plaintiff's medical needsS¢e generally

Compl. (Dkt. No. 1)) Before the Court is Nurse Dittnegis Motion To Dismiss the Complaint

! The Court granted Quality Choice’s andrbkiCupertino’s Motions To Dismiss in a
separate OpiniorGandelario v. Quality Choice Corr. Healthcamdo. 16-CV-2083, 2017 WL
3049553, at *1 (S.D.N.Y. July 18, 2017)SeeDkt. No. 46.)
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pursuant to Federal Rule of Civilddedure 12(b)(6) (the “Motion”).SeeNotice of Motion

(“Motion”) (Dkt. No. 51).) For the reams to follow, the Motion is granted.

I. Background

A. Factual Background

The following facts are taken from the Cdaipt and the documents appended thereto,
and are assumed true for the purpose of resolving the Motions.

On February 10, 2016, Plaintiff was incarcedaat Orange County Jail when he began
suffering from abdominal pain.SéeCompl. 11.D.) Plaintiff soughmedical attention for his
pain, and Nurses Cupertino and Dittmeier gawe “Phenergan 25mg and Maalox 30mL,” and
offered Plaintiff a “[clompazine [s]uppository,” which he refuseldl.) ( Plaintiff alleges that
Nurses Cupertino and Dittmeier assumed hg sudfering from “gas or maybe a virusid.§, but
Plaintiff “knew it wasn't either one” due tthe pain that [he] was going thr[ough]jd().
Plaintiff's symptoms included hrowing up,” and the inability to move, sleep, eat, or use the
bathroom, id.). When Plaintiff asked to see a do¢toefendants told Plaintiff there was no
doctor on the property and phitm on bed rest. See id)?

On February 13, 2016, Plaintiff was still suffegifrom severe pain and could barely
move. Gee id. Plaintiff asked correctional officer Mackey to “send [him] to medical,” and
when Plaintiff arrived, he was given “chews for gadd.)( Plaintiff again asked for a doctor,
but was told there was no doctor availadotel was sent back to his housing un8ed id. On

February 16, 2016, Sergeant Mararino came to#fis cell during dinner and asked Plaintiff

2 According to the Complaint and the mealirecords appended thereto, during the
relevant six-day period, Plaifftwas seen by one or more of Nurses Cupertino, Reynolds, or
Dittmeier, on two occasions: February 10, 2016 at 4:47 p.m. and February 13, 26&6. (
Compl. 1I(D), 9-10.)



“why . . . [he was] walking like [he had] been shot or somethintgl’) (Plaintiff explained he
had been in pain for six dagsd “ha[d]n’t had any help,” arfBergeant Mararino “sent [him] to
medical.” (d.) Plaintiff was subsequentient to a hospital.See id. While at the hospital,
Plaintiff underwent surgery to have arsabss removed near his gall bladd&eqid).

As a result of his alleged pain and suffering, Plaintiff seeks one million dollars in
compensatory damages and “medical reimbursemelat.’at(5.)

B. Procedural Background

Plaintiff filed his Complaint on March 21, 2016S€eDkt. No. 1.) Plaintiff's request to
proceed in forma pauperis was granted on May 3, 208&eDkt. No. 6.) On October 13, 2016,
Quality Choice and Nurse Cupertino filed thigiotions To Dismiss and accompanying papers.
(SeeDkt. Nos. 35-40.) On July 17, 2017, the Careinted both Motions(Dkt. No. 46.)

As of the July 17, 2017 Opinion, Nurse Reynolds and Nurse Dittmeier had yet to be
served or appear in this Action. Accordinglye tBourt ordered Quality Choice to file a letter
with the Court providing thedalresses at which Nurses Reynolds and Nurse Dittmeier can be
served. (Dkt. No. 46.) On July 26, 2017, @@yaChoice provided thaddresses of Nurse
Reynolds and Nurse Dittmeier, (Dkt. No. 4&nd on July 27, 2017, the Court issued an Order
allowing Plaintiff to effect service on NieRReynolds and Nurse Dittmeier through the U.S.
Marshals Service, (Dkt. No. 48). Nurétmeier was served on October 20, 2013eeDkt.

No. 53.)

In a letter dated SeptembE2, 2017, Nurse Dittmeier askedthhe Court “dismiss this
action against [him] for the same reasons [the T sorcarefully set forth in [the] decision of
July 17, 2017.” (Dkt. No. 49.) Pursuant to a memo endorsement, the Court informed Nurse

Dittmeier that he must file a Motion To Disss by October 20, 2017. (Dkt. No. 50.) The Court



ordered Plaintiff to respond by November 20, 201d.) (On October 20, 2017, Nurse Dittmeier
filed his Motion To Dismiss and accompanyingi@andum of Law and exhibits. (Motion.)
Plaintiff did not respond.

ll. Discussion

A. Standard of Review

“While a complaint attacked by a Rule 12(B))(otion to dismiss does not need detailed
factual allegations, a plaintiffgbligation to provide ta grounds of his [or her] entitlement to
relief requires more than labels and conclusiand, a formulaic recitation of the elements of a
cause of action will not do.Bell Atl. Corp. v. Twombly550 U.S. 544, 555 (2007) (citations,
alteration, and internal quotatiomarks omitted). Indeed, Rule 8 of the Federal Rules of Civil
Procedure “demands more than an unadoiheddefendant-unlawfullydrmed-me accusation.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009). “Nor does a complaint suffice if it tenders naked
assertions devoid of further factual enhancemelt. (alteration and intmal quotation marks
omitted). Instead, a complaint§]actual allegations must benough to raise a right to relief
above the speculative levelTwombly 550 U.S. at 555. Although “once a claim has been stated
adequately, it may be supported by showing any sketcts consistent with the allegations in the
complaint,”id. at 563, and a plaintiff must allege “onlgagh facts to state a claim to relief that
is plausible on its facejtl. at 570, if a plaintiff has not “nudddhis or her] claim[] across the
line from conceivable to plausibléne[] complaint must be dismissedy’; see also Igbal556

U.S. at 679 (“Determining whether a complaintested plausible claim for relief will . . . be a

3 The Clerk of Court mailed a copy of théydi8, 2017 Opinion & Order to Plaintiff on
July 18, 2018,4eeDkt. (entry for Jul. 18, 2017)), and the July 27, 2017 Order of Service to
Plaintiff on August 1, 2017 sgeDkt. (entry for Aug. 1, 2017))The mail was returned to the
Clerk of the Court, and Plaintiff has nobpided the Court with an updated addres3eeDkt.
(entry for Aug. 1, 2017); Dkt. (entry for Aug. 11, 2017).)
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context-specific task that requires the reviggvwcourt to draw on its judicial experience and
common sense. But where the well-pleaded f@atsot permit the court to infer more than the
mere possibility of misconduct, the complains laéleged—nbut it has not ‘show[n]'—’that the
pleader is entitled to relief.” (citation omitte@econd alteration in original) (quoting Fed. R.
Civ. P. 8(a)(2)))id. at 678—79 (“Rule 8 marks a notalaled generous departure from the
hypertechnical, code-pleading regime of a priar, eut it does not unlock the doors of discovery
for a plaintiff armed with notimg more than conclusions.”).

“[W]hen ruling on a defendant’s motion to dissj a judge must accept as true all of the
factual allegations contained in the complairtrickson v. Parduyss51 U.S. 89, 94 (2007) (per
curiam);see also Nielsen v. Rabird6 F.3d 58, 62 (2d Cir. 2014)if*addressing the sufficiency
of a complaint we accept as true all factual aliega . . . .” (internal quotation marks omitted));
Aegis Ins. Servs., Inc. v. 7 World Trade,G&7 F.3d 166, 176 (2d Cir. 2013) (“In reviewing a
dismissal pursuant to Rule 12(b)(6), we . . . ptedl factual allegations in the complaint as
true . ...” (alteration andte@rnal quotation marks omitted)urther, “[flor the purpose of
resolving [a] motion to dismiss, the Court . . awl[s] all reasonable inferences in favor of the
plaintiff.” Daniel v. T & M Prot. Res., Inc992 F. Supp. 2d 302, 304 n.1 (S.D.N.Y. 2014)
(citing Koch v. Christie’s Int'l PLC699 F.3d 141, 145 (2d Cir. 2012)).

Where, as here, a plaintiff proceeds pro se, the Court must “construe[] [his complaint]
liberally and interpret[] [itlto raise the strongest argants that [it] suggest[s].'Sykes v. Bank of
Am, 723 F.3d 399, 403 (2d Cir. 2013) (per anm) (internal quotation marks omittedge also
Farzan v. Wells Fargo Bank, N,ANo. 12-CV-1217, 2013 WL 6231615, at *12 (S.D.N.Y. Dec.
2, 2013) (samepff'd sub nom. Farzan v. Genesis 829 F. App’x 15 (2d Cir. 2015).

However, “the liberal treatment afforded to prdisgants does not exempt a pro se party from



compliance with relevant rules pfocedural and substantive lawBell v. Jende|l980 F. Supp.
2d 555, 559 (S.D.N.Y. 2013) (intaal quotation marks omittedjee also Caidor v. Onondaga
County 517 F.3d 601, 605 (2d Cir. 2008) (“[P]ro seglants generally aneequired to inform
themselves regarding procedural rules and to comply with them.” italid internal quotation
marks omitted)).

Generally, “[ijn adjudicating a Rule 12(b)(B)otion, a district court must confine its
consideration to facts stated on the facthefcomplaint, in documents appended to the
complaint or incorporated in the complaint by refece, and to matters which judicial notice
may be taken."Leonard F. v. Isr. Disc. Bank of N,Y.99 F.3d 99, 107 (2d Cir. 1999) (internal
guotation marks omitted). However, when the complaint is pro se, the Court may consider
“materials outside the complaint to the extent thay are consistent with the allegations in the
complaint,”Alsaifullah v. Furco No. 12-CV-2907, 2013 WL 3972514t *4 n.3 (S.D.N.Y. Aug.
2, 2013) (internal quotation marks omitted), includirdgpc¢uments that a pro se litigant attaches
to his opposition papersAgu v. RheaNo. 09-CV-4732, 2010 WL 5186839, at *4 n.6 (E.D.N.Y.
Dec. 15, 2010) (italics omitted), statementshmy plaintiff “submitted in response to [a]
defendant’s request farpre-motion conferenceJones v. Fed. Bureau of Prisoméo. 11-CV-
4733, 2013 WL 5300721, at *2 (E.D.N.Y. Sept. 19, 2048 “documents #t the plaintiff{]
either possessed or knew about and upon whigloflshe] relied itringing the suit,’Rothman
v. Gregor 220 F.3d 81, 88 (2d Cir. 2000).

B. Analysis

Nurse Dittmeier argues that for the samasons the Complaint was dismissed against

Quality Choice and Nurse Cupertino, the Complaint should also be dismissed as to him because



Plaintiff fails to plausibly allege a claifor deliberate indifference under the Eighth
Amendment. The Court agrees.

1. Deliberate Indifference

“The Eighth Amendment forbids ‘deliberatelifference to serious medical needs of
prisoners . . . .”Spavone v. N.Y. State Dep’t of Corr. Serv$9 F.3d 127, 138 (2d Cir. 2013)
(quotingEstelle v. Gamble429 U.S. 97, 104 (1976)). “A convicted prisoner’s claim of
deliberate indifference to his medical needs lmgéhoverseeing his care is analyzed under the
Eighth Amendment because the right the pldisekks to vindicate arises from the Eighth
Amendment’s prohibition of cruel and unusual punishme@g&iozzo v. Koremarb81 F.3d 63,
69 (2d Cir. 2009) (footnote and quotation marks omitted@yruled on other groung®arnell v.

Pineiro, 849 F.3d 17 (2d Cir. 2017)“There are two elements to a claim of deliberate

4 The status of a plaintiff as either a carted prisoner or pretil detainee dictates
whether his conditions of confinement are anadiyander the Eighth or Fourteenth Amendment.
Until recently, “[c]laims fordeliberate indifference to a . . . seridheeat to the health or safety
of a person in custody [were]agzed under the same standerdspective of whether they
[we]re brought under the Eighth Bourteenth Amendment.Caiozzg 581 F.3d at 72.

However, the Second Circuit’s recent decisioDarnell v. Pineirg 849 F.3d 17 (2d Cir. 2017),
overruledCaiozzo‘to the extent that it determined thiae standard for deliberate indifference is
the same under the Fourteenth Amendnasrit is under the Eighth Amendmentd. at 35.

While the decision iDarnell prescribed a new analysis foaiths brought by pretrial detainees,
see id, the analysis under the Eighffmendment remains intact.

Here, Plaintiff’'s Complaint and the briefj on the previous-filed Motions did not
indicate whether Plaintiff was a convicted prisonea @retrial detainee at the time of the alleged
constitutional violations. In an Order ddtelay 4, 2017, the Court regsted that the Parties
“inform the Court by no later than May 11, 2017 wiestPlaintiff was a convicted prisoner or a
pretrial detainee when the aled violations occurred in Felary 2016.” (Order 1-2 (Dkt. No.
43).)

In a letter dated May 11, 2017, Defendant Qualiaye stated that itloes not have any
direct knowledge as to . . . [Bihtiff's status at the relevatitne, nor does it presently have
access to any records maintained by then@eaCounty Jail, where. . [P]laintiff was
incarcerated at the time of thikeged violations.” (Letter bm Kenneth W. Rudolph, Esq., to
Court (May 11, 2017) 1 (Dkt. No. 44).) However,dlity Care detailed the results of a criminal
history record search and prded the Court with a@ffice of Court Administration (“OCA”)
report, demonstrating that “[P]laintiff (or soore with the same name and date of birth
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indifference to a serious medical conditiond. at 72. “First, the plainffi must establish that he
suffered a sufficiently serious constitutional degtion. Second, the platiff must demonstrate
that the defendant acted witleliberate indifference.Feliciano v. AndersariNo. 15-CV-4106,
2017 WL 1189747, at *10 (S.D.X. Mar. 30, 2017).

“The first requirement is objege: the alleged deprivation eldequate medical care must
be sufficiently serious."Spavong719 F.3d at 138 (internal quotation marks omitted).
Analyzing this objective requiremeinvolves two inquiries: “[t]hdirst inquiry is whether the
prisoner was actually deprived of adequate medical c&etghuddin v. Goordd67 F.3d 263,
279 (2d Cir. 2006), and the second “asks whethemadequacy in medikceare is sufficiently
serious. This inquiry requiréle [Clourt to examine how éoffending conduct is inadequate
and what harm, if any, the inadequacyg baused or will likely cause the prisoned,’at 280.

To meet the objective requirement, “the inmate rshsiv that the conditiongither alone or in
combination, pose an unreasonable risk of serious damage to his hesdiker v.
Schult 717 F.3d 119, 125 (2d Cir. 2013). “There is nitlesé, precise metrito guide a court in

its estimation of the seriousnessagbrisoner’s medical conditionBrock v. Wright315 F.3d

as . .. [P]laintiff) . . . pled guilty to [twoharges of petit larceny] and was sentenced to a $400
fine and 1 year of imprisonment” on February 4, 2018. gt 2.) Defendant Nurse Cupertino
informed the Court on May 11, 2017 that she shap information on [Plaintiff's] precise
status . . . during the relevant time periofletter from Michael H. Sussman, Esq., to Court
(May 11, 2017) (Dkt. No. 45).) Plaintiff failed respond to the Court’s Order. Indeed, malil
sent to Plaintiff at the address listed on thekdbavas returned because the intended recipient
was “no longer [tlhere.” eeDkt. (entry for May 16, 2017).)

Upon review of the OCA report, the Court aggevith Quality Care that while it cannot
“conclusively answer the question,” it appetirat “[P]laintiff was serving time for one or
both ... petit larceny charges” and thereforaswncarcerated as a convicted prisoner when
the alleged violations occurred in February 201@.&tter from Kenneth W. Rudolph, Esq., to
Court (May 11, 2017) 1-2.) Accordingly, the Coamialyzes Plaintiff'slaims under the Eighth
Amendment standard.



158, 162 (2d Cir. 2003). Nevertheless, the Secinclit has “presented the following non-
exhaustive list of factors taosider when evaluating an inmatenedical condition: (1) whether
a reasonable doctor or patievuld perceive the medical negdquestion as important and
worthy of comment or treatment, (2) whether thedical condition significantly affects daily
activities, and (3) the existence of chronic and substantial p&lorales v. Fischerd6 F. Supp.
3d 239, 247 (W.D.N.Y. 2014) (interhguotation marks omitted).

“The second requirement is subjective: tharged officials must be subjectively reckless
in their denial of medical care Spavone719 F.3d at 138. Under the second prong, the
question is whether a defendanh&w of and disregarded an excesgiisk to [a plaintiff's]
health or safety and that [thlefendant was] both aware of facts from which the inference could
be drawn that a subsiigal risk of serious harm existeand also drew the inferenceCaiozzo
581 F.3d at 72 (alterations and immtal quotation marks omitted)n other words, “[ijn medical-
treatment cases not arising fremergency situations, the officebktate of mind need not reach
the level of knowing and purposeful infliction ofrhg it suffices if the plaintiff proves that the
official acted with deliberatendifference to inmate healthNielsen v. Rabin746 F.3d 58, 63
(2d Cir. 2014) (internal quotation marks omittetipeliberate indifference is a mental state
equivalent to subjective recklessness,” and it “nexguihat the charged official act or fail to act
while actually aware of a substantial ritlat serious inmate harm will resultld. (internal
guotation marks omitted). By contrast, mergliggnce is not enough to state a claim for
deliberate indifferenceSee Walker717 F.3d at 1255ee also Vail v. City of New Y08 F.
Supp. 3d 412, 424 (S.D.N.Y. 2014) (same). Imgatty, “mere disagreement over the proper

treatment does not create a constitutional claim,” and accoydiigjo long as the treatment



given is adequate, the fact tlaaprisoner might prefer a differetneatment does not give rise to
an Eighth Amendment violation.Chance v. Armstrond 43 F.3d 698, 703 (2d Cir. 1998).

With respect to the objective component, i alleges that he suffered from severe
abdominal pain that resulted in him throwing and having difficulty eating, as well as being
unable to move, sleep, or use the bathroddeeCompl. [1.D.) Unsurprisingly, courts have held
that such symptoms are sufficiently “estne and/or serious” undéhe objective prongBell v.
Jendel] 980 F. Supp. 2d 555, 560 (S.D.N.Y. 2018®)ding allegations tht Plaintiff had
“suffered five days of acid-reflux symptoms” sufficient to meet the objective prong of the Eighth
Amendment analysisyee also Dobbey v. RandMo. 10-CV-3965, 2012 WL 3544769, at *2-3
(N.D. lll. Aug. 16, 2012) (finding thagplaintiff with symptoms suchs abdominal pain and blood
in his stool, “[met] the objectiveatdard, at least at the pleadingg®t”). Thus, taken as true for
the purposes of this Motion, the Coig willing to assume that &htiff's allegations satisfy the
objective prong.See Candelaric2017 WL 3049553, at *4 (findg Plaintiff's allegations
satisfied the objective prong).

With respect to the second prong, howeveairfdff has not adequately alleged that
Nurse Dittmeier acted “with a suffemtly culpable state of mind.See Bell980 F. Supp. 2d at
559 (internal quotation marks omitted). Simply @lgintiff's medical needs were not ignored.
The Complaint recounts the spéciflates on which Plaintiff metith medical staff, including
Nurse Dittmeier, and the treatment he recethating those encounters. On February 10 and
February 13, 2016, Plaintiff was evaluated Bafendants believed he was experiencing gas
pain or suffering from a virus and prescribeddication to address those ailmen8egCompl.
[1.D.) While Plaintiff may have disagreed withe diagnosis and casponding treatment he

received, $ee id.at Ill. (“They w[]ere giving me [thejvrong medication, and assuming | had
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gas”), such complaints do not rise to the level of an Eighth Amendment viokg®iarris v.
Westchester Cty. Med. GtNo. 08-CV-1128, 2011 WL 2637429,*& (S.D.N.Y. July 6, 2011)
(“As for misdiagnosis, without more, allegatiamisnegligent treatmergnd misdiagnosis do not
state a cause of action under the Eighth Amendment.” (atteraid internal quotation marks
omitted));see also Hill 657 F.3d at 123 (holding that ammate failed to state a claim for
deliberate indifference where he alleged thatrgger medication was necessary to treat his
medical condition)Chance 143 F.3d at 703 (“It is well-estaltied that mere disagreement over
the proper treatment does not ¢esa constitutional claim.”Ripple v. Dir./Sec’y of Cal. Dep’t
of Corrs. and RehapNo. 11-CV-396, 2015 WL 2193883, at *6 (C.D. Cal. May 5, 2015)
(granting a motion to dismiss a claim for delderindifference where the defendant “delayed
diagnostic tests for [the] plaifits severe gastrointestinal aibnts after mistakenly concluding
they were . . . side-effects [of a treatmentP)az v. Dixon No. 13-CV-130, 2014 WL 1744110,
at *4 (N.D. Tex. May 1, 2014) (finding thatdldelayed diagnosis of the plaintiff's
gastrointestinal disorder did not amotma violation of the Eighth Amendmen¥)/ashington v.
Westchester Cty. Dep’t of CariNo. 13-CV-5322, 2014 WL 1778410, at *6 (S.D.N.Y. Apr. 25,
2014) (“[1]t is well-settled thathe ultimate decision of whether oot to administer a treatment
or medication is a medical judgment thaithout more, does not amount to deliberate
indifference.”);Barnes v. HuffmarNo. 06-CV-745, 2007 WL 3339311, at *5 n.9 (W.D. Va.
Nov. 7, 2007) (finding the plaintif§ “complaints [about gastrointestl issues] amount[ed] to
nothing more than disagreements between mesliatiland an inmate as to proper diagnostic
methods and a course of treatment” amale not an Eighth Amendment violatioajf'd, 275 F.
App’x 260 (4th Cir. 2008)Sonds v. St. Barnabas Hosp. Corr. Health Sefisl F. Supp. 2d

303, 312 (S.D.N.Y. 2001) (“[Dlisagreements owegdications, diagnostic techniques (e.g., the
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need for X-rays), forms of treatment, or tieed for specialists ¢he timing of their
intervention, are not adequamunds for a [8] 1983 claim. These issues implicate medical
judgments and, at worst, negligence amountingredical malpraate, but not the Eighth
Amendment.”). At best, Plaintiff may havelleged a claim for medical malpractice. Such
allegations, however, cannot “support an Eighmendment claim ueks the malpractice
involves culpable recklessness,,ian act or a failure to act llye prison doctor that evinces a
conscious disregard of a substaltisk of serious harm.’Hernandez v. Kean&41 F.3d 137,
144 (2d Cir. 2003) (internal quotation marks omittetlh other words, ‘the charged official
[must] act or fail to act whilactually awareof a substantial risk that serious inmate harm will
result.” Bell, 980 F. Supp. 2d at 561 (akion in orignal) (quotingSalahuddin467 F.3d at
280).

In sum, Plaintiff’'s conclusory allegatis that Defendants “didn’t do thel[ir] job
correctly ... [and] medically neglectedny,” (Compl. 1l.), have not nudged his claims
across the line from conceivable to plausibe Flemming v. Smjtho. 11-CV-804, 2014 WL
3698004, at *6 (N.D.N.Y. July 24, 2014) (“Conclusatiegations that medal staff defendants
were aware of a [prisoner’s] medical needs faildd to provide adeqte care are generally
insufficient to state an Eighth Amendmetdim of inadequate medical care Gumbs v. Dynan
No. 11-CV-857, 2012 WL 3705009, at *12 (E.D.N.Y.gA®6, 2012) (“[Clonclusory allegations
that [the] defendants were awarfgthe] plaintiff's medical neesland chronic pain but failed to
respond are generally not sufficiggroof of [the] defendants’ diberate indifference and cannot
survive a Rule 12(b)(6) motion to dismiss.Accordingly, Plaintiff’'sdeliberate indifference
claims are dismissedSee Candelaric2017 WL 3049553, at *4 (dismissing deliberate

indifference claims against Nurse Cupertiapfailing to satisfy the objective prong).

12



2. Supplemental Jurisdiction

As the Court ultimately dismisses the federal claims against the Nurse Dittmeier, it need
not exercise its discretion to maintain supplemental jurisdiction over any pending state-law
claims against Nurse Dittmeier. See 28 U.S.C. § 1367(c)(3) (“The district courts may decline to
exercise supplemental jurisdiction over a claim . . . if . . . the district court has dismissed all
claims over which it has original jurisdiction . . ..”). Thus, to the extent Plaintiff asserts a claim
for negligence arising under state tort law, the Court declines to exercise supplemental
jurisdiction over this claim. See Matican v. City of New York, 524 F.3d 151, 154-55 (2d Cir.
2008) (“[1]f [the plaintiff] has no valid claim under § 1983 against any defendant, it is within the
district court’s discretion to decline to exercise supplemental jurisdiction over the pendent state-
law claims.”™).

[II. Conclusion

For the reasons stated above, Defendant Nurse Dittmeier’s Motion To Dismiss is granted.
In light of Plaintiff’s pro se status, and because this is the first adjudication of Plaintiff’s claims
against Nurse Dittmeier on the merits, his claims are dismissed without prejudice. If Plaintiff
wishes to file an Amended Complaint alleging additional facts and otherwise addressing the
deficiencies identified above, Plaintiff must do so within 30 days of the date of this Opinion &
Order. Failure to do so will result in the dismissal of this Action with prejudice.

The Clerk of Court is respectfully direct to terminate the pending Motion, (see Dkt. No.
51), and mail a copy of this Opinion & Order to the pro se Plaingiff.

SO ORDERED.

Dated: May 6 2018
White Plains, New York

UNITED STATES DISTRICT JUDGE
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