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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

IVY L. REEVES
Plaintiff,
-V- No. 16 CV-2223(KMK)
CITY OF YONKERS, OPINION & ORDER
Defendant
Appearances:

vy L. Reeves

Yonkers, NY

Pro Se Plaintiff

Hina Sherwani, Esq.

Gregory S. Spicer, Esq.

Matthew I. Gallagher, Esq.

Corporation Counsel for the City of Yonkers
Yonkers, NY

Counsel for Defendant

KENNETH M. KARAS, District Judge:

Pro se Plaintiff lvy L. Reeves (“Plaintiff”) brings this Actiagainst the City of Yonkers
(the*City” or “Defendant”)pursuant to Title VII of the Civil Rights Act (“Title VII")42 U.S.C.
8 2000e et segand the Americans with Disabilities Act (the “ADA”), 42 U.S&12112 et seq.,
alleging that she was “[tlerminated [from her job] while out for medical atteh{iGompl. 3
(Dkt. No. 2))! Specifically, Plaintiff claims that she was terminated after requestingesick |

because certain employees of Defendanirassl Plaintiff wasrunning for office and taking

time off for campaigning.” I(l. at 5.) Before the Court is Defendanilotion To Dismiss

! Plaintiff's Complaint consists of the standard “Complaint for Employment
Discrimination” form, along withwo type-written pages of allegations and 27 pages of
attachments. See generallgompl.) Pag numbers refer to the E&fenerated numbers in the
upper right-hand corner of the page.
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pursuant td-ederal Rule of Civil Procedufe(b)(6) (the “Motion”). SeeDkt. No. 22.) For the

reasons to follow, Defendant’s Motion is denied.

I. Background

A. Factual Background

The following facts are taken from Plaintiff's Complaint and are asgurae for the
purpose of resolving the instant Motion.

Plaintiff began working for Defendant on January 1, 284 an employee of Michael
Sabatino, a member of the Yonkers City Council (“Councilman Sabatit{®8eCompl. 5.)
Plaintiff avers thaCouncilman Sabatino told her that “he was under extreme pressure not to hire
[Plaintiff] from the[D]emocratic [P]arty’ and certain individuals whadtd not want [Plaintiff]
to have a job with the [@}.” (Id.)

“Around 2012/2013][,] while working for the [C]ity of Yonkers][,] [Plaintiff] was
hospitalize[d] with a gast volvulus and was scheduled for surgeryld.)( Plaintiff “returned
to work after approximately a week with documentationd:) (In “April or May of 2015,”
following “three and one half years [at the City Council] and approximdaigb] years as the
office manager,” the office becarfighort staffed and needed coverage for other person[nel] who
had called out . . . on medical leaveld. “[Councilman] Sabatino hired a temp[],” and on
“June 1, 2015[,] when one of the full time staff members returned to work after a month . . . [of]
medical leavé, Plaintiff requestedime off beginning June 2, 2015ld.)? Forthe two weeks

leading up to her request for leave, Councilman Sabatino “would not speak to [Plai(itf)

2 Plaintiff's Complaint erroneously states that she “put in [her] paper worknier[tff]
from June 2, 2016,” rather than Jun€@15 (Compl. 5.)
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Plaintiff's “nerves and heart were acting up due to the stress of whdtappsning at wotrkand
she was experiencing joint inflammation and pald.) (

Plaintiff had a doctor’s appointment scheduled at 3:15 p.m. on June 2, 2014t 6(
On the evening before the appointmexfter Plaintiff had requested time oBpuncilman
Sabatino emailed Plaintiff that she “was expected to beregteding at 3 [p.m.] on June 2nd.”
(Id.) “To [Plaintiff's] knowledge[,] no office worker[] ha[d] ever been asked to retoimvdrk
after requesting time off.”lqd.) Plaintiff atten@d the doctor’s appointment and “was given a
note to not return to the office for [two] weeks . . . due to stress and tension of the hdstile a
toxic work environment.” I¢l.)

In a letter dated June 8, 2015 and appended to Plaintiff’'s Complaintci{baoam
Sabatino informed Plaintiff that he was “deny[h@l request” for compensatory time, because
“it ha[d] become abundantly clear that [Plaintiff] intend[ed] to use this timpdhtical and/or
campaign purposes.ld at 7.) The letter informedPlaintiff that her “candidacy for Council . . .
create[d] a direct conflict of interest . . . between [her] status as a candidatedmdi¢has an
employee in the Office of the Minority Leader.ld{ Plaintiff was informed that she would be
“terminate[d] . . . from [her] current position effective at the close of business on Tuesday, June
9,2015.” (d.)

Plaintiff avers that she “was treated differentisgdm other staff memberaho had
requested sick leave and ti@duncilman Sabatino “did not act on policy protocol[,] but instead
on political dedication in regardfp [Plaintiff's] termination.” (Id. at 6.) Plaintiff requests
$32,000 in back pay and $220,000 for “4 y[ea]rs estimate of service [and] . . . salary at the time.”
(Id. at 4.) In addition, Plaintiff seeks punitive damages and compensatory damages of $100,000

for “pain [and] suffering,] . . . mental anguish[,] depression[, and] stres&l’) (



B. Procedural History

Plaintiff filed the Complaint in this Action on March 23, 201&eéDkt. No. 2.}
Pursuant to a Scheduling Order issued on January 23, 2@&bk{. No. 21), on February 21,
2017, Defendant filed the instant Motion To Dismiss and accompanying paaei3k(. Nos.
22-25). On February 23, Plaintiff filed a letter to the Court requesting a setitleaméerence.
(SeeDkt. No. 26.) In a memo endorsement dated March 1, 2017, the Court informed Plaintiff
that it would first decide the pending MotiorSeeDkt. No. 27.) On March 20, 2017, Plaintiff
filed her opposition to Defendant’s MotionSeeDkt. No. 28.) On April 19, 201 Defendant
informed the Court that it would not liéing papers irreply. SeeDkt. No. 29.)

[l._Discussion

A. Standard of Review

“While a complaint attacked by a Rule 12(b)(6) motion to dismiss does not need detailed
factual allegations, a plaintiff's obligation to provide the ground$ef][entitlement to relief
requires more than labels and conclusions, and a formulaic recitation of the elehaecésise
of action will notdo.” Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007) (citations,
alterations, and internal quotation marks omitted). Indeed, Rule 8 of the FedesabRaivil
Procedure “demands more than an unadorned, the-defendant-unldvafutigdme accusatio.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009). “Nor does a complaint suffice if it tenders naked
assertions devoid of further factual enhancemeldt. {alteration and internal quotation marks
omitted). Instead, a complaint’s “[flactual allegations must be enough to naigd o relief

above the speculative levelTwombly 550 U.S. at 555. Although “once a claim has been stated

3 Plaintiff's request to proceed in forma pauperis was granted on April 4, 25a€Dkt.
No. 3.)



adequately, it may be supported by showing any set of facts consistent vatledfagions in the
complaint,”id. at563, and a plaintiff must allege “only enough facts to state a claim to relief that
is plausible on its facejd. at 570, if a plaintiff has not “nudged [her] claim[] across the line

from conceivable to plausible, the[] complaint must be dismissg¢see also Igbal556 U.S.

at 679 (“Determining whether a complaint states a plausible claim for relief.wile a context
specific task that requires the reviewing court to draw on its judicial experaarm common

sense. But where the wglleaded &cts do not permit the court to infer more than the mere
possibility of misconduct, the complaint has alleged—but it has not ‘showftjatthe pleader

is entitled to relief.” (citation omitted) (second alteration in origirggl)oting Fed. R. Civ. P.
8(a)(2)));id. at 678-79 (“Rule 8 marks a notable and generous departure from the
hypertechnical, code-pleading regime of a prior era, but it does not unlock the doors ofrgiscove
for a plaintiff armed with nothing more than conclusions.”).

“[W]hen ruling on a defendant’s motion to dismiss, a judge must accept as true all of the
factual allegations contained in the complairirfickson v. Parduss51 U.S. 89, 94 (2007) (per
curiam);see also Nielsen v. Rabird6 F.3d 58, 62 (2d Cir. 2014) (“In addressing sufficiency
of a complaint we accept as tralkkfactual allegations. . ” (internal quotation marks omitted));
Aegis Ins. Servs., Inc. v. 7 World Trade,G&7 F.3d 166, 176 (2d Cir. 2013) (“In reviewing a
dismissal pursuant to Rule 12(b)(@) . . .accept all factual allegations in the complaint as
true. . ..” (alteration and internal quotation marks omitted)). Further, “[flor the purpose of
resolving [a] motion to dismiss, the Court draw[s] all reasonable inferences in favor of the
plaintiff.” Daniel v. T & M Prot. Res., Inc992 F. Supp. 2d 302, 304 n.1 (S.D.N.Y. 2014)

(citing Koch v. Christie’s Int'l PLC699 F.3d 141, 145 (2d Cir. 2012)).



Where, as here, a plaintiff proceeds pratlse Gurt must “construe[] [her] [complaint]
liberally and interpret([] [it] to raise the strongest arguments that [itlesifg}.” Sykes v. Bank of
Am, 723 F.3d 399, 403 (2d Cir. 2013) (per curiambefinal quotation marks omitted)n
deciding a motion to dismiss a pro se complaint, it is@ppate to consider “materials outside
the complaint to the extent that they are consistent with the allegations in the complaint,”
Alsaifullah v. Furcgo No. 12€CV-2907, 2013 WL 3972514, at *4 n.3 (S.D.N.Y. Aug. 2, 2013)
(internal quotation marks omittedpcluding “documents that a pro se litigant attachdbeq
opposition papersAgu v. RheaNo. 09CV-4732, 2010 WL 5186839, at *4 n.6 (E.D.N.Y. Dec.
15, 2010) (italics omitted}see also Walker v. Schuil7 F.3d 119, 122 n.1 (2d Cir. 2013)
(noting hat a court may consider “factual allegations made by a pro se party ipdbperp
opposing the motion” (italics omitted)). However, “the liberal treatmentdgtbto pro se
litigants does not exempt a pro se party from compliance with relevant rulexetipral and
substantive law.”Bell v. Jendel|l980 F. Supp. 2d 555, 559 (S.D.N.Y. 2013) (internal quotation
marks omitted)see also Caidor v. Onondaga Courfi7 F.3d 601, 605 (2d Cir. 2008) (“[P]ro
se litigants generally are required to informntiselves regarding procedural rules and to comply
with them.” (italics and internal quotation marks omitted)).

B. Analysis

In its Motion, Defendant contends that Plaintiff's Complaint must be dismisseddgeca
she failed to file the Actiowithin 90 days of receipt of the Notice of Dismissal and Right to Sue
Letter, and has no basis to invaguitable tolling. $eeMem. of Law in Supp. of Mot. To
Dismiss (“Def.’s Mem.”) 3-8 (Dkt. No. 24).)

Under Title VII and theADA, a claim must be #d in federal court within 98aysof the

plaintiff' s receipt of &Right to Sue lettef’ from the Equal Employment Opportunity



Commission (the “EEOC”)Seed42 U.S.C. 8§ 2000&{f)(1); see alsZerilli-Edelglass v. N.Y.C.
Transit Auth, 333 F.3d 74, 77 (2d Cir. 200@)oting a plaintiff mustfile[] a civil complaint
within [90] days of receiving a rightt-sue letter, as required by 42 U.S.C. 88 206(@@1) and
12117(a)). “This[90]-day filing requirement also functis as a statutef limitations,”
Williams v. Wellness Me@are, P.C.No. 11CV-5566, 2013 WL 5420985, at *4 (S.D.N.Y.
Sept. 27, 2013), and “is subject to the doctrine of equitable tolBayfosa v. Continuum
Health Partners, In¢.716 F. Supp. 2d 210, 216 (S.D.N.Y. 20K®ealsoVollinger v. Merrill
Lynch & Co., Inc. 198 F. Supp. 2d 433, 440 (S.D.N.Y. 2000)]he [90]-day filing
requirement is akin to a statute of limitations and is subject to waiver, equitaipgpetsand
equitable tolling.}.

Defendant asserts that the EEOC sent PlaintifRilgat to Sue Letter on December 16,
2015, geeDef.’s Mem. 3), andPlaintiff admits that she received thetter on December 19,
2015, eeeCompl. 4; Pl.’s Mem. 4 (Dkt. No. 28))Accordingly, Plaintiff had 90 days from
December 19, 2015 to file her Complaint. Her Action, filed on March 23, 201lys untimely
by five daysunless the doctrine of equitable tolling applies.

“Equitable tolling is an extraordinary remedy/&ltri v. Bldg. Serv. 32B-Pengon Fund
393 F.3d 318, 326 (2d Cir. 2004), ahat “is only appropriate in rare and exceptional
circumstances,Zerilli-Edelglass 333 F.3d at 80 (alterations and internal quotation marks
omitted);see alsdJpadhyay v. SethNo. 10€CV-8462, 2012 WL 3100601, at *1 (S.D.N.Y. July
31, 2012) (explaining that “equitable tolling . . . . is an extraordinary remedy to be used only
sparingly”). A litigant seeking equitable tolling bears the burden of estaigisfi) that [she]
hasbeen pursuing [her] rights diligently; and (2) that some extraordinary citanoes stood in

[her] way and prevented timely filing.Bolarinwa v. Williams593 F.3d 226, 231 (2d Cir. 2010)



(internal quotation marks omittedyee alsdBoos v. Runyqr01 F.3d 178, 185 (2d Cir. 2000)
(“The burden of demonstrating the appropriateness of equitable tolling . . . lies with the
plaintiff.”).

In its Motion, Defendant contends that Plaintiff “blames her attorney, ttaatdPlaintiff
has not set forth any faats argument indicating that the time limit should be exteridddef.’s
Mem.6-7.) Plaintiff asserts that she “called, texted[,] and emailed [her att@néyjot no
response” and thus was forced to proceed pro se. (Compl. 6.)

It is well established that “the principles of equitable tolling do not extend to what is

at best a garden variety claim of excusable negldoiin v. Dept of Veterans Affairs498 U.S.
89, 96 (1990)see alsdtsemper v. N.Y. Methodist Hasp86 F. Supp. 2d 566, 577-78 (E.D.N.Y.
2011) (same)In the past, the Supreme Court has held that in the context of procedural default,
“[a]ttorney ignorance or inadvertence is not ‘caugetause the attorney is tfidgant’s] agent
when acting, or failing to act, in furtherance of the litigation, andlitigant] must bear the risk
of attorney error.” Coleman v. Thompspb01 U.S. 722, 753 (1991) (quotiMurray v.
Carrier, 477 U.S. 478, 488 (1986)). HoweverHnolland v. Floridg the Supreme Court found
such arule was “difficult to reconcile with more general equitable principles in that it fails to
recognize that, at least sometimes, professional misconduct . . . could . . . amoumficoggre
behavior and create awteaordinary circumstance that warrants equitable tolling.” 560 U.S.
631, 651 (2010).

Defendant arguethat “it was only with less than one month remaining prior to the 90
day tolling date that Plaintiff begda text and email her attornéy(Def.’s Mem. 6) The Court

disagrees with Defendanttharacterizations of Plaintiff's communications with her counsel.



Attached toPlaintiff's Complaintareemails to heformercounsel, Richard SPaul
Esq.,datedMarch 2, 2016referencingext messages tdr. St. Paulon February 12, 2016jx
weeks before the expiration of the 90-day filing peridBeeCompl. 31-33.)In an email sent
onMarch2, 2016, Mr. StPaulinformed Plaintiff thahe was‘in the process of drafting
[Plaintff's] [Clomplaint,” and that he intended to send it taiRiff “for review once [he wds
done.” (d. at 32.) Thus, less than three weeks befordilivey deadline, Plaintiffivas under the
impression thamr. St. Paulwas preparing her Complaint.

However in addition to the Complaint and documents appended thereto, the Court also
considersdocuments that a pro se litigant attachefhes] opposition papersAgy, 2010 WL
5186839, at *4 n.@italics omitted) as well asfactual allegations made by a pse party in . . .
papers opposing the motiovalker, 717 F.3dat 122 n.1(italics omitted) In her opposition to
Defendant’s MotionPlaintiff asserts that she “retainddi]. St. Pau] approximately [eight]
months prior to the EEOC deadlin€Pl.’'s Mem. 2, and details several exchanges via text
message and phone in which she attempted to contact Mawto discuss her casgee id.at
3-4). Thesecommunication®eganshortly afterPlaintiff received the Right to Sue LettglSee
id.)* For example, #ached to Plaintiff's opposition is an email Plaingiént to Mr. St. Paul on
January 11, 2016, providing additional information about her case and offering to meet with him.
(SeePl.’s Mem. Ex. 15, at.? Plaintiff also has attacklea letterfrom Mr. St. Paul to
Councilman Sabatino.SgePl.’s Mem. Ex. 11(*St. Paul Letter”)) Although the Court is unable
to discern when (or even whether) the letter was asittis undated and unsigned, it states that

“this law firm has been retained by Ms. Ivy Reeves with respect to . . . thiaagion of her

4 As early as January 20, 2016, Plaintiff allegedly expressed concern thaidshess
than 60 days” to file a complaint. (Pl.’'s Mem. 3.)
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employment on or about June 9, 20159d. &t 1. The lette—which isthreepages long-goes

on to state that “it is [the firm’s] hope and expectation that you[] will attendustyito this

offer to resolve Ms. Reeves’ claims hereld. @t 2) The letter is drafted on Mr. St. Paul’s
letterhead and contains his typewritten name at the bottiomat (1, 3) Finally, Plaintiffhas
attachedan email to MrSt. Paul, dated March 11, 2016, in which Plaintiff explains that she
spoke with Mr. StPauls assistant irtonnection witther case, but had still not received a timely
response. SeePl.’'s Mem. Ex. 2.)

Here, the “egregious behavior” of Mr. $aul“create[d] an extraordinary circumstance
that warrants equitable tollifgHolland, 560 U.S. at 651, as thisXtraordinary circumstance
impededPlaintiff's] timely filing becaus¢Mr. St. Paul effectivelyabandonedtiis client,”
Martinez v. Superintendent of E. Corr. Facili806 F.3d 27, 31 (2d Cir. 2016internal
guotation marks omitted). At least up until March 2, 2016, MiP&tlmadestatements to
Plaintiff causing her to asme that approximately two and ohalf weeks before heraddline,
he was “in the process of drafting [her] [ClomplaintSe€Compl. 32; Pl.'s Mem. Ex. 13, at)3
Indeed, even on March 9, 2016, Plaintifiserts that sheas informed that Mr. SRaulstill
intended to schedule a meeting with tier followingweek (SeePl.’s Mem. Ex. 2.)

However the finding of “extraordinary circumstancesdes not end the inquiryin order
to reap the benefits of equitable tolling, Plaintiff maisb establish that she “act[ed] as
diligently as reasonably could haveebeexpectedinder the circumstancésBaldayaque v.
United States338 F.3d 145, 153 (2d Cir. 2003) (emphasis in originalDoe v. Menefee891

F.3d 147 (2d Cir. 2004), the Second Circuit identified four factors relevant to a diligenag inqui

® The Court notes that the letter could be that referenced in an email Plainitits $4r.
St.Paulon March 2, 2016, in which Plaintiff writegsjo far only one letter went out this past
summer.” SeeCompl. 31.)
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“[iln t he attorney incompetence conteXtl) “the purpose for which the [plaintiff] retained the
lawyer,” (2) “h[er] ability to evaluate the lawyer’s performand@y “h[er] financial and
logistical ability to consult other lawyers or obtaewnrepresentation,” and (4) “h[eability to
comprehend legal materials and file fpkeadings] on h[er] own.ld. at 175.

The first factor weighs in favor of Plaintiff. It is clear from the briefingt tRlaintiff
retained Mr. StPaulin connection with legal action in response to her termination. Indeed, Mr.
St. Pauldedicated at least some effort to assisting Plaintiff in that mamukat one point had
intentions of pursuing her caseSegSt. PaullLetter) As to the second factor, while it should
have been clear to Plaintiff January and February of 20thét Mr. St.Paulwas unresponsive
and unreliable, counsel’s indication in March 2, 2@i8 he was “in the process of drafting [her]
[Clomplaint,” (seeCompl. 32;Pl.’s Mem.Ex. 13, at § would have reasonably dissuaded
Plaintiff from starting her search for representatorew cf. Martinez 806 F.3d at 32 (finding
“the district court should have considered whether [counsel’s] written mesegations
reasonably coultdave impeded and delayed [the petitioneats]ity to evaluate his lawyes’
performance at the time that it mattered amtiout the benefit of hindsight”).

With respect to the thirboefactor, Plaintiff's allegations make clear that she did not
have “the financial ability to easily obtain another lawyer, even if [s}loerbalized that h[er]
counsel had abandoned h[er]d. In various emails tdAr. St. Paul Plaintiff alertedhim that
she wa concerned about her ability to pay for additional representatBaeCompl. 31 (f am
still without a job and have given you all that | have. So far only one letter went outghis pa
summer.}; id. at 33 (“I'm out of both time and money in 5 DAYS'Rl.’s Mem. Ex. 15, at 2
(“I'm all out of [money].”).) Phintiff asserts that she “turn[ed] over thousands of dollars in

cash” to her counsel, (Pl.’s Mem. 5), and states in an email to Mta@that he “received a
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‘cash’ retainer” of $2,500, that she was told “would cover [her] to the end of the case,” (Compl.
31).

Finally, the Court addresses Plaintiff’s “ability to comprehend legal materials and file the
[pleadings] on h[er] own.” Doe, 391 F.3d at 175. Plaintiff has demonstrated her ability to
present the case herself through submissions in this Action that adequately express her
arguments and desired forms of relief. However, the Court notes that Plaintiff did not intend to
undertake that task until March 9, 2016, when she “realized [she] was on [her] own.” (Pl.’s
Mem. 4.) Plaintiff then endeavored to find new counsel, but was unsuccessful, (see id.), and on
March 14, 2016, less than one week before the deadline, Plaintiff received “papers from the Pro
Se Intake Unit” and had to “start over without legal advice,” (id. at 5).

The Court finds that such actions indicate diligence of the part of Plaintiff. And while
there are “significant gaps [of time which] also indicate that [Plaintiff] may have been inactive,”
Martinez, 806 F.3d at 34, Plaintiff need only justify the tolling of the 90-day period for five days
in order to make her Complaint timely. The Court finds that Plaintiff has sufficiently established
the appropriateness of tolling for this amount of time.

LII. Conclusion

For the foregoing reasons, Defendant’s Motion To Dismiss is denied. The Court will
hold a status conference on June 27, 2017 at 10:30 a.m.

The Clerk of Court is respectfully requested to terminate the pending Motion. (See Dkt.
No. 22.)

SO ORDERED.

DATED:  May@{. 2017
White Plains, New York =
KENNETH M. KARAS—/
UNITED STATES DISTRICT JUDGE
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