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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

ROQUAN HARRIS,
Plaintiff, No. 16CV-2731 (KMK)

-V- OPINION & ORDER

CITY OF NEWBURGH, CITY OF
NEWBURGH P.O. KEVIN LAHAR; P.O.
CHARLES CRUZ; P.O. ROMAN
SCUADRONI; P.O. RICARDO RIVERA;
P.O. ROBERT PEDRICK; and P.QIOHN
or JANE DOES # 110,” individual
defendants sued in their individual and
official capacities,

Defendants.

Appearances

Martin E. Adams, Esq.
Adams & Commissiong LLP
New York, NY
Counsel for Plaintiff
David L. Posner, Esq.
McCabe & Mack LLP
Poughkeepsie, NY
Counsel for Defendants
KENNETH M. KARAS, District Judge:
Plaintiff Roquan Harris (“Plaintiff”) brings this Action against the City ofibeirgh (the
“City”), PoliceOfficer (“P.O.”) Kevin Lahar (“Lahar”),P.O. Charles Cru¢Cruz’), P.O.
Roman Scuadroni (“Scuadroni”), P.O. Ricardo Rivera (“Rivera”), P.O. Robert Pedrick

(“Pedrick”), and P.O. “John or Janes Does # 1{t0llectively, “Defendants’alleging

violations of his Fourth, Fifth, Sixth, and Fourteenth Amendment riglsseHirst Am. Compl.
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(“FAC”) 1 1 (Dkt. No. 16).)Plaintiff alleges that Defendants violated his constitutional rights by
“subject[ing] [P]laintiff to, among other things, unreasonable force, and fadurgervene.”

(Id.) Before the Court is Defendants’ Motion To Dismiss pursuant to FederabRQleil

Procedure 12((6) (the “Motion”). (SeeDkt. No. 26.} For the reasons to follow, Defendants’
Motion is granted in part and denied in part.

I. Background

A. Factual Background

The following facts are drawn from Plaintiff's First Amended CompléipAC”) and
are assumed true for the purpose of resolving the instant Motion.

On or about April 17, 2013 at approximately 2:50 A.Mlaintiff was at Johnes Street in
Newburgh, New York when Defendants Scuadroni, Rivera, and Pedrick “entered theeapar

and found [Plaintiff] in the closet.”FAC 11 8-9.)? The three officers “grabbed [P]laintiff’ and

! In their Motion, Defendants seek to dismissdlams against the individual
Defendants on the basis that the Court lacks jurisdiction over these Defendanse BBGantiff
has failed to properly serve the[m] . . . with the summons and [ClomplaBg&Defs.” Mem.
of Law in Supp. of Dismissal (“Defs.” Mem.”) 18 (Dkt. No. 29).) Defendants allefjeidncies
with service attempted on June 24, 2016 regarding “[d]elivery of the summons and [Cijomplai
to Christopher Lahar at the Newburgh Police Department, without a subsequemt.m@ad. at
20.)

In his opposition to Defendants’ Motion, Plaintiff asserts that pursuant to a scheduling
order dated December 15, 201€&€Order (Dkt. No. 23) (“Plaintiff shall serve Defendants with
the First Amended Complaint withBO days of the date of this Order.”)), “[o]n January 7, 2017,
the individual [D]efendants were served, by delivering a copy of the sum[Jmons to
[D]efendant§] place of business, and by mailing a copy of the same, pursuant to the New York
State Civil Pragte Law[] and Rules,”¢eePl.’s Mem. of Law in Opp’n to Defs.” Mot. To
Dismiss 1 (Dkt. No. 33)). Plaintiff contends that Defendants’ argument as to Ipeksohal
jurisdiction “is moot.” (d.) In their reply papers, Defendants do not address this p&ee (
generallyDefs.” Reply Mem. of Law in Supp. of Dismissal (Dkt. No. 34).) In light of Plaistiff
representations and Defendants’ lack of response on this point, the Court assumes that
Defendants do not contest the sufficiency of service of the FAC.

2 While the FAC indicates that Plaintiff was “in the vicinity of Johnes Street” at the time
the alleged violations occurred, the pleading does not provide an address of thegéferenc
apartment. (FAC 17.)



“[o]ne of the[m] . . . utilized anlectronic control device or ‘Ta[s}’ on [him].” (Id. 77 16-11.)
Plaintiff did not resist arrest.Sged. 1 12.) While Defendants Scuadroni, Rivera, and Pedrick
handcuffed Plaintiff, one of the defendant officers “stood on [P]laintiff's legsl."{{ 13-14.)

All three officers “kicked, hit, punched, and otherwise beat [P]laintiff” and omieeocdfficers
again used the Tason Plaintiff. [d. 11 15-16.) When “Plaintiff pleaded for his life, . . . one of
the defendant officers threatemishock him again with the Tags]” (Id.  17.) As these
Defendants were escorting Plaintiff to the police vehicle, they “threatenlebto {P]laintiff

down the stairs.” I¢l. T 18.)

Plaintiff asserts that the “use of force upon [him] was objectively exeaeas
unreasonable” and Defendants “did not have an objective and/or reasonable basis to use any
degree of force againg®]laintiff, since [P]laintiff was unarmed, compliant, and did not resist
arrest.” (d. Y 37#38) Plaintiff asserts that “the defendant police officers who did not touch
[P]laintiff did nothing to stop these illegal agtéid. 1 19), but “had reasonable opportunity to
prevent the violations of [P]laintiff’'s constitutional rightsid.(142). Plaintiff further avers that
“[pJursuant to a conspiracy[] to cover up their misconduct,” Defendants “agreeditocacicert
... to inflict unconstitutionahjuries” and‘intentionally, knowingly and purposefully provided
false statements and prepared false reports stating that [P]laintifédesistst.” 1. 19 19 45—
46.)

Plaintiff contends that the Citys aware . . . that many of the [Newburgh Police
Department’s] officers are insufficiently trained on the proper way ¢cuge warrants, search
for contraband, investigate incidents, determine if probable cause exists, |@haljices and

that “such improper training has often resulted in aidafion of civil rights.” (d. 11 23-24.)

3 In paragraph 51 of the FAC, Plaintiits “examples of the claims [of police
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Plaintiff alleges that[tl]espite such notice,” the City has “failed to take corrective action,”
“failed to adequately train and supervise” its officers, or “recklesslyadaine[m]” (Id. 1 24-
26.)

“As a direct and proximate result of [D]efendants’ actions|,] [P]ldietperienced
personal and physical injuries, pain and suffering, fear, an invasion of privacy, pgycalbol
pain, emotional distress, mental anguish, embarrassment, humiliation, and fileascia(d.
1 34.) As aresult of the alleged violations, Plaintiff seeks compensatory daipageive

damages, costs and legal fees, as well as injunctive and declaratory Ssedl. &t 21.)

B. Procedural History

Plaintiff filed his initial Complaint in this Action on April 12, 2016€eDkt. No. 1), and
filed the FAC on September 28, 2018eeDkt. No. 16). Defendants filed the instant Motion
and accompanying papers on January 12, 208&eDkt. Nos. 26-29.) Plaintiff filed his
opposition on February 18, 2018g€Dkt. No. 33), and Defendants filed their reply on January
28, 2017, ¢eeDkt. No. 34).

[l. _Discussion

A. Standard of Review

“While a complaint attacked by a Rule 12(b)(6) motion to dismiss does not need detailed
factualallegations, a plaintiff’'s obligation to provide the grounds of his [or her] entitletnent
relief requires more than labels and conclusions, and a formulaic recitationetérirents of a
cause of action will not do.Bell Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007) (citations,

alterations, and internal quotation marks omitted). Indeed, Rule 8 of the FedesabRaivil

misconduct] reported to the City of Newburgh” during the approximately eigin$ yeeceding
the alleged violations at issue in this Action. (FAC  51.)
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Procedure “demands more than an unadorned, the-defendant-unldvafutigdme accusation.”
Ashcroft v. Igbgl556 U.S. 662, 678 (2009). “Nor does a complaint suffice if it tenders naked
assertions devoid of further factual enhancemeldt. {alteration and internal quotation marks
omitted). Instead, a complaint’s “[flactual allegations must be enough to naigd to relief

above the speculative levelTwombly 550 U.S. at 555. Although “once a claim has been stated
adequately, it may be supported by showing any set of facts consistent vatledgfations in the
complaint,”id. at 563, and a plaintiff must allege “onlycergh facts to state a claim to relief that

is plausible on its facejd. at 570, if a plaintiff has not “nudged [his or her] claim[] across the
line from conceivable to plausible, the[] complaint must be dismisgkgdsee also Igbal556

U.S. at 679 (Determining whether a complaint states a plausible claim for relief wibe a
contextspecific task that requires the reviewing court to draw on its judici@rexqre and

common sense. But where the well-pleaded facts do not permit the codet tmane than the

mere possibility of misconduct, the complaint has allegledt it has not ‘show[n]'—that the
pleader is entitled to relief.” (citation omitted) (second alteration in originabt{aqg Fed. R.

Civ. P. 8(a)(2)))id. at 678-79 (“Rule 8 marks a notable and generous departure from the
hypertechnical, code-pleading regime of a prior era, but it does not unlock the doors ofrdiscove
for a plaintiff armed with nothing more than conclusions.”).

“[W]hen ruling on a defendant’s motion to dismiagudge must accept as true all of the
factual allegations contained in the complairirfickson v. Parduss51 U.S. 89, 94 (2007) (per
curiam);see also Nielsen v. Rabird6 F.3d 58, 62 (2d Cir. 2014) (“In addressing the sufficiency
of a complaint we accept as true all factual allegations” (internal quotation marks omitted));
Aegis Ins. Servs., Inc. v. 7 World Trade,G&7 F.3d 166, 176 (2d Cir. 2013) (“In reviewing a

dismissal pursuant to Rule 12(b)(6), we accept all factual allegatisnn the complaint as



true. . ..” (alteration and internal quotation marks omitted)). Further, “[flor the purpose of
resolving [a] motion to dismiss, the Court draw[s] all reasonable inferences in favor of the
plaintiff.” Daniel v. T & M Prot. Res., Inc992 F. Supp. 2d 302, 304 n.1 (S.D.N.Y. 2014)
(citing Koch v. Christie’s Int'l PLC699 F.3d 141, 145 (2d Cir. 2012)).

B. Analysis

In his opposition to Defendants’ Motion, Plaintiff notes that he “does not disagree with”
certain arguments raised by Defendan&eePl.’s Mem. of Law in Opp’n to Defs.” Mot. To
Dismiss (“Pl.’'s Opp’n”) 1 (Dkt. No. 33).) Plaintiff concedes that “[tjhe FAC do@smake a
claim for violation of [P]laintiff's Fifth[] and Sixth [A]mendmemights, nor does the FAC]]
make any claim of commission of New York State [cJommon [lJaw [t]jort&d?) (The Court
thus turndo Plaintiff's claims pursuant tdMonell, and hidailure to intervene and conspiracy
claims?

1. Monell Liability

Defendants argue that any claims against the City of Newburgh shouldvbsséid
because Plaintiff has failed to satisfy the requiremenii$oofell v. Department of Social
Services of City of New Y36 U.S. 658 (1978).SeeDefs.” Mem. of Law in Suppof
Dismissal (“Defs.” Mem.”) 1817 (Dkt. No. 29).)

a. Standard of Review

A municipal defendant “cannot be held liable under § 1983 on a respondeat superior
theory.” Monell, 436 U.S. at 691 (italics omittedyee also Jones v. Town of East Ha\691

F.3d 72, 80 (2d Cir. 201Zj)eaffirming that “a municipality cannot be held liable oespondeat

4 Defendants do not move to dismiss Plaintiff's excessiveefol@ms. $eeDefs.” Mem.
17 (“All claims other than excessive force should be dismissed.”).)
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superiorbasis for the tort of its employe@talics omitted)) Rather, to prevail on a 8§ 1983 claim
against a municipal employer, Plaintiff must satisfy the requirements set fdithnill and its
progeny, which adhere to the webitled principle that “Congress did not intend municipalities
to be held liable [under § 1983] unless action pursuanfitwabimunicipal policy of some
nature caused a constitutional torMonell, 436 U.S. at 691see also Hunter v. City of New
York 35 F. Supp. 3d 310, 322 (E.D.N.Y. 2014) (“In order to sustain a claim for relief pursuant to
8 1983 against a municipal defendant, a plaintiff must show the existence of an pdficialor
custom that caused injury and a direct causal connection between that polidpor @aog the
deprivation of a constitutional right.”).

A plaintiff may satisfy the “policyor custom” reglirement by alleging one of the
following:

(1) a formal policy officially endorsed by the municipality; (2) actiorietaby

government officials responsible for establishing the municipal policies theg¢da

the particular deprivation in question; @)ractice so consistent and widespread

that, although not expressly authorized, constitutes a custom or usage of which a

supervising policymaker must have been aware; or (4) a failure by policymakers

to provide adequate training or supervision to sulpaitdis to such an extent that it

amounts to deliberate indifference to the rights of those who come into contact wit

the municipal employees.
Brandon v City of New York705 F. Supp. 2d 261, 27677 (S.D.N.Y. 2010) (citations omitted).
In addition, a plantiff must establish a causal link between the municipality’s policy, custom, or
practice and the alleged constitutional inju8eeRoe v. City of Waterbuyp42 F.3d 31, 37 (2d
Cir. 2008) (holding that “a plaintiff must demonstrate that, through its delibematkict, the
municipality was the moving force behind the alleged injury” (internal quotatayikan
omitted)); Tieman v. City of NewburgiNo. 13CV-4178, 2015 WL 1379652, at *12 (S.D.N.Y.

Mar. 26, 2015) (“[T]here must be a direct causal link between a municipal policytomcasd

the alleged constitutional deprivation.” (internal quotation marks omittéohjyson vCity of



New YorkNo. 06CV-9426, 2011 WL 666161, at *3 (S.D.N.Y. Feb. 15, 2011) (noting that “a
plaintiff must establish a causannectior—an affirmative link—between the [municipal]
policy and the deprivation of his constitutional rights” (internal quotation markseat))it
Here, Plaintiff alleges the following against the City:
The Cityof Newburghthrough a policy, practice and custom, directly caused the
constitutional violations suffered by [P]laintiff . . The City of Newburghwas
aware that the individual éendantofficers were unfit officers who had previously
committed the acts alleged [in the FAC] and[/]Jor haveprapensiy for
unconstitutional conduct.
(FAC 11 4850, 52) Plaintiff furtherasserts that
[tihe City . . .exercsed deliberate indifference by. . failing to take remedial
action[,] . . . fail[ing] to properly train, retrain, supervise, discipline, anditmon
the officers and improply retaining] and utilifing] them[,] . . .fail[ling] to
adequately investigate prior complaints filed against the indivifjafendants],]
.. . fail[ing] and refus[ing] to punish or attempt to punish police officers who have
engaged in conduct abusive of citizens’ rights[,] andfail[ing] to provide proper
re-training to its police officers
(Id. 19152-56) Plaintiff avers that sucHdilure[s] proximately causef]. . the perpetuation of
acts of police abuse against citizeard “the violation of [P]laintiff's rights (Id.  56) In
addition, Plaintiff allegeghat “[t{]here have been numerous instance[s] of police misconduct
reported to the City . . . durirtbe approximately eight years preceding th[e] [alleged
violations].” (d. 11 56-51;see also id] 23 (“The[se] . . . events are not an isolated incident.

Defendant City of Newburgh is aware (from lawsuits, notices of claimpaltegviews, and

complants) that many of the [Newburgh Police Department’s] officers are iomurifly trained

b. Policy or Custom

“Normally, a custom or policy cannot be shown by pointing to a single instance of

unconstitutional conduct by a mere employee ontlnaicipality.” Tieman 2015 WL 1379652,



at *18 (internal quotation marks omittedge als@®klahoma City v. Tuttled71 U.S. 808, 823—
24 (1985) (“Proof of a single incident of unconstitutional activity is not sufficiempmse

liability underMonell, unless proof of the incident includes proof that it was caused by an
existing, unconstitutional municipal policy . . . [that] can be attributed to a municipal
policymaker.”);Brogdon v. City of New Rochel200 F. Supp. 2d 411, 427 (S.D.N.Y. 2002) (*A
single incident by itself is generally insufficient to establish the affirmatikeb@iween the
municipal policy or custom and the alleged unconstitutional violation.”). There ka@satwo
circumstancethat courts have expressly identified as constituting a municipal policy: “where
there is an officially promulgated policy as that term is generally umaetStand “where a

single act is taken by a municipal employee who, as a matter of [s]tate |dmahas
policymaking authority in the area in which the action was takdlewton v. City of New York,
566 F. Supp. 2d 256, 271 (S.D.N.Y. 2008). “A municipal ‘custom,’ on the other hand, need not
receive formal approval by the appropriate decisionmalaer,but nonetheless “mdwirly

subject a municipality to liability on the theory that the relevant practice is sopreédeisas to
have the force of lawKucharczyk v. Westchester Couyr§g F. Supp. 3d 529, 539 (S.D.N.Y.
2015) (internal quotation marksnitted);see also Tiemar2015 WL 1379652, at *16 (“To

prevail on this theory of municipal liability, . . . a plaintiff must prove that theooust issue is
permanent and wedlettled.”). Under this theory, a plaintiff must allege “that the relevant
practice is so widespread to have the force of |&4d,”of Cty. Comms of Bryan Cty. v. Brown
520 U.S. 397, 404 (1997)), which is to say, that it is a “longstanding practice or custom which
constitutes the standard operating procedure of the localrgoeat entity,”Jett v. Dallas Indep.
Sch. Dist. 491 U.S. 701, 737 (1989). “Widespread means that [the unconstitutional acts in

guestion] are common or prevalent throughout the [municipality]; settled means that the



[unconstitutional acts in question] have achieved permanent, or close to permatent, sta
Davis v. City of New YorR28 F. Supp. 2d 327, 346 (S.D.N.Y. 2002).

“The Second Circuit and the district courts within the Second Circuit hdgehae a
plaintiff’ s citation to a few lawsuits involving claims of alleged [constitutional violations]tis no
probative of the existence of an underlying policy by a municipaliéynieduri v. Village of
Frankfort, 10 F. Supp. 3d 320, 341 (N.D.N.Y. 2014) (collectingesain the excessiverce
context);see also Jeahaurent v. Wilkersond61 F. App’x 18, 22—23 (2d Cir. 2012) (“[The
plaintiff's] citation to various lawsuits involving inmate claims tbeexcessive use of force is
not obative of the existence of amderlying policy that could be relevant heyeCollins v.

City of New York923 F. Supp. 2d 462, 479 (E.D.N.Y. 2013) (finding the plaistiéference to
a “litany of other policanisconduct cases” to be insufficient to plausibly allstpmell liability
because they involved different issues “or something less (settlementstwidnossions of
liability and unproven allegations) than evidence of miscondutfiTjhe existence of other
lawsuits against the City alleging similar violations of congstihal rights also does not
establish golicy or customas necessary undstonell.” Jones v. City of New Yqrklo. 12CV-
3658, 2013 WL 6047567, at *13 (E.D.N.Y. Nov. 14, 201@atedand remanded603 F.
App’x 13 (2d Cir. 2015).

“Some courts, howevehave found that other lawsuits identified by a plaintiff that
concern the same practice and policy at issue in the complaint permit a pladerielec of
deliberate indifferenceé. Kucharczyk 95 F. Supp. 3dt543;seealsoFiacco v. City of
Rensselae 783 F.2d 319, 328 (2d Cir. 1986) (“Whether or not the claims had validity, the very
assertion of aumberof such claims put the City on notice that there was a possibility that its

police officers had useekcessivdorce”); Osterhoudt v. City dilewYork No. 10CV-3173,
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2012 WL 4481927, at *2 (E.D.N.Y. Sept. 27, 2012) (ngptimat “[w]hile [the] plaintiff's
citations to pending lawsuits and settlement agreementaatiuffice to overcome summary
judgment . . . they do perba plausible inferencef deliberate indifference’irfternal quotation
marks omitted).

Here, paragraph 51 of the FAC details numerausiuitsallegingpolice misconduct.
(SeeFAC 1N 51(a)-(u).) As Defendantsiote, only five of these suits were filed in the five years
prior to Plaintiff's filing of this Action, ¢ee id 1 51(g)(u)), andin 2012, the City made nearly
2,500 arrests per yeasegeDefs.” Mem. 16 (citinglieman 2015 WL 1379652, at *)7) See
Reape v. City of New YoqrKko. 09CV-1363, 2010 WL 4789285, at *4 (E.D.N.Y. Nov. 17,
2010)(finding that17 police misconduct cases from 2006 to 2JWwas] rather small
considering the hundreds of arrests that the New York Police Departmezd enaty year,”
and that “these [were] just allegations made by a pdpul#tat is understandably unhappy”);
see also id(noting that “[a]cceptance of [a] ‘numbers theory’ would effectively elaterthe
need . . . to produce hard evidence of a policy or practice” and “would eviddenad . . .[by]
allow[ing] § 1983 clans against municipalities to reach a jury . . . as long as the municipality
had been sued faxcessivdorcein some numbeof prior cases”)Carson v. Lewis35 F. Supp.
2d 250, 268 (E.D.N.Y. 1999) (noting “seven claims in [a] small municipality . . . , encompassing
less tharj30] police officers, may have statistical significan&uffolk County, on the other
hand, had in excess of 2,300 police officers . ... Aflditionally, all of the cases Plaintiff cites,
with the exception of two in which rlawsuits were filed, reached a settlemeaeeWalkerv.

City of New YorkNo. 12€CV-5902, 2014 WL 1259618, at *3 (S.D.N.Y. Mar. 18, 20¢Zhe
paltry number of complaints (none resulting in an adjudication of liability), dprear a period

so long in a city so large, hardly suggests the frequency or pervasiveness of thiegaeysiom
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that is required to stateMonell claim.”); see also Collins923 F. Supp. 2d at 479 (holding that a
“litany of other policemisconduct cases” discussed in the pl#irgicomplaint, “[were]

insufficient to make a plausible case konell liability,” some because they “involve[d]
something less (settlements without admissions of lialahty unproven allegations)”).
Accordingly, the Court finds that the recitationtbése complaints and lawsuitsiot one of

which resulted in a finding of liabilitr-does not state a claim ofraadespread custom pursuant
to Monell.

c. Failure to TrainSupervise, &Discipline

The Court next considers whether Plaintiff has adequately pleaded a claetefior
against the City under a theory of failure to train or supervise pursulsiontell.

“A municipality’s culpability for a deprivation of rights is at its most tenuousre/lae
claim turns on a failure to train.Connick v. Thompse®63 U.S. 51, 61 (2011). For municipal
liability to attach on a failureottrain theory, “a municipalitg failure to train its employees in a
relevant respect must amount to deliberate indifference to the rights of perfsonéiam the
[untrained employees] come into contadd. (internal quotation marks omitted‘A pattern of
similar constitutional violations by untrained employees is ordinarily negetssdemonstrate
deliberate indiférence for purposes of failure to trairid. at 62 (internal quotation marks
omitted). To allege deliberate indifference in the context of failure to train claim, a plamigt
plead facts giving rise to a plausible inference (1) “that a policyntail@wrs to a moral certainty
that h[is] employees will confront a given situation”; (2) “the situaéaher presents the
employee with a difficult choice of the sort that training or supervision will makediéfigcult or

that there is a history of empiees mishandling the situation”; and (3) “the wrong choice by the
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city employee will frequently cae the deprivation of a citizentonstitutional rights."Walker
v. City of New YorkK74 F.2d 293, 297-98 (2d Cir. 1992).

Plaintiff alleges thatrhany of the [Newburgh Police Department’s] officers are
insufficiently trained on the proper way to . . . use force” and the“Gatglessly] and
recklessly train€ld] . . . supervised, controlled, managed, maintained and inspeetedtthities
of the individual [D]efendants.” (FAC 11 23, 26-27.) Plaintiff avers that the‘Gityrther
aware that such improper training has often resulted in a deprivation of civilriglatsy 24
see also id] 53 (“The City of Newburgh failed to properly train, retrain, supervise, disejpl
and monitor the officers and improperly retained and utilized them.”).) HowevattifiPfadoes
not allege any specific deficiency|ithe City’s] police officer training regimen that caugéds]
injuries, a fatal gap. Doe ex rel. Boyd v. Smereczyndky. 16-CV-394, 2017 WL 1100426, at
*4 (D. Conn. Mar. 23, 2017). “While it may be true that § 1983 plaintiffs cannot be expected to
know the details of a municipality’s training programs prior to discovery, thisrdueslieve
them of their obligation undégbal to plead a facially plausible claim.'Torbett v. City of New
York No. 15CV-9214, 2016 WL 7429447, at *4 (S.D.N.Y. Dec. 22, 2QB)ptingSmith v.
Collins, No. 15€CV-216, 2016 WL 817473, at *2 (S.D.N.Y. Feb. 26, 2016) (alteration omitted)
see alsdDkin v. Vill. of CornwallOn-Hudson Police Dep,t577 F.3d 415, 440-41 (2d Cir. 2009)
(holding, in deciding a motion for summary judgmehat “[t]he plaintiff must offer evidence to
support the conclusion that the training program was inadequate, not ‘[tjhatalpadificer
may be unsatisfactorily trained’ or that ‘an otherwise sound program hasaaily been
negligently administered,” and that a ‘*hypothetically wedined officer’ would have avoided
the constitutional violation”jquotingCity of Canton v. Harris489 U.S. 378, 390-91 (1989))

Walker v. City bNew YorkNo. 14CV-808, 2015 WL 4254026, at *11 (S.D.N.Y. July 14,
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2015)(“[The] [p]laintiff neither cites to procedural manuals and training guides, nor highlights
the pertinent aspects of police training in order to prove the claimigno v. Town of
Harrison, 895 F. Supp. 2d 526, 539 (S.D.N.Y. 20{d@smissing aMonell failure to train claim
where the plaintiff “merely alleged that the [tlown fail[ed] to train its emplsyea&thout
providing any supporting factual detail about alleged deficiencies in the traimgapr, or
regarding other instances of police misconduct which could be attributed to a faittain”);
Khanukayev v. City of New Yoifo. 09CV-6175, 2012 WL 3538729, at *4 (S.D.N.Y. Aug. 13,
2012)(dismissing a failure to train claim where “the complaint [does.nathllege . . the
manner in which there was a failure to traji¥arte v. N.YC. Police Dept, No. 10CV-3706,
2010 WL 4176696, at *3 (S.D.N.Y. Oct. 12, 20T0)hile [the] plaintiffs allege that the
[defendants] are responsible for training and supervision of its officers, theynbapleadd
any facts that plausibly allege a specific deficiency in the training @rgspn program that
accounts for deprivation dtieir constitutional rights.”) Absent such allegations, Plaintiff has
not “nudged [hikclaim[] across the line from conceivable to plausifdad] the[] complaint
must be dismissed. Twombly 550 U.S. at 570Plaintiff’s failure to train claim is therefore
dismissed.

Further, “Plaintiff fails to identify any specific facts to support his assethat the
[City] has failed to take any corrective or remedial actior&ratakos v. Nassau Countyo.
15-CV-7244, 2016 WL 6902143, at *5 (E.D.N.Y. Nov. 23, 2016).

There are two ways to plausibly plead deliberate indifference with resgaittite

to supervise/disciplineFirst, a plaintiff may plead (1) that there was a pattern of

allegations of or complaints about similar unconstitutional activity and (2) that the

municipalityconsistently failed to investigatteose allegationsSecond, a plaintiff

may plead (1) that there was a pattern of actual similar constitutional violatmns an
(2) the municipalityconsistently failed to disciplindose involved.

Tieman 2015 WL 1379652, at *21.
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As to the purported lack of investigation into wrongdoimgre, Plaintiff alleges that the
City “failed to adequately investigate prior complaints filed agamesindividual defendant
officers’” (FAC 9 54 (emphasis added).) Plaintiff only identifies two Defendants thateave
party to other lawsuits oiited in a complaint. Seed. 1 51(jHk), (t) (citing incidents
involving Defendants Lahar and Pedrick)Jhis does not equate to eohsistent(] fail[ure]’ by
the Cityto investigatehose allegationsTieman 2015 WL 1379652, at *21.

Regarding the failure to discipline officers, Plaintiff alleges thdlespite such notice
[that manyNewburgh Police Department officers are insufficiently traingd§ City of
Newburgh has faildto take corrective action.” (FAC  Zke alsad. § 22 (“[T]he City of
Newburgh exercised deliberate indifference by failing to take remedial gicticeference to the
examples listed ifif 51(aHu)].”).) While Plaintiff collects numerous lawsuits filed and
complaints raied against the City of Newburdtolice Departments noted above, not one of
the examples cited relsed in a finding of liability. Moreover, #hough*[i Jt is true that a
consistent failure to discipline can give rise to a finding that a municipelgya policy of not
disciplining,” “[n]Jo court . . . has ever held that a municipality is required to diseigvery
officer upon a finding of wrongdoing.Posr v. City of New Yori835 F. Supp. 120, 125
(S.D.N.Y. 1993)citations omitted)aff'd, 22 F.3d 1091 (2d Cir. 1994). Indeed, this is true even
where a jury found officers liable for using excessive foi®ee id. Without a finding of fault,
“[t]here is no basis for the Court to conclude that Plaintiff plausibly alleged that theopdsict
wasactually unconstitutional, and therefore it would not be deliberately indifferent of thecCity

fail to punish police officers for conduct that was not improper or that they did not cdbmmit

5 Paragraph 51(c) mentions an offis&illiam Lahar, who is not named as a defendant in
this Action. SeeFAC 1 51(c).)
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Tieman 2015 WL 1379652, at *21Plaintiff’'s conclusory allegation that “the City Council and
City Manager have failed and refused to punish or attempt to punish police officeisave
engaged in conduct abusive of citizens’ rights,” (FAC § 55), does not contain sufficisrtbfa
allow the Court to draw the inference that there is a history of consisfailitlg to discipline
officers. “[I]n the absence of any specific factual support, this contention is insafficigpass
muster under Rule 12(b)(6) Stratakos 2016 WL 6902143t *4. Accordingly, the Citys
Motion To DismissPlaintiff’'s Monell claim against the Citis granted.
2. Conspiracy

Defendants argue that the intracorporate conspiracy doctrine applies hare to b
Plaintiff’'s conspiracy claim (SeeDefs.” Mem. 6-8.) Under this doctrine, a plaintiff fails to state
a conspiracy claim “if the conspiratorial conduct challenged is essemtigilhgle act by a single
corporation [or municipal entity] acting exclusively through its own directdfgers, and
employees, &h acting within the scope of his employmeridilworth v. Goldberg 914 F.
Supp. 2d 433, 465 (S.D.N.Y. 201)ternal quotation marks omittgdee also Hartline v.
Gallo, 546 F.3d 95, 99 n.3 (2d CR008) (affirming the dismissal of a conspiracy claim where
defendants were alimployees of the town police departmeR)pdriguez v. City of New Yqrk
644 F. Supp. 2d 168, 200 (E.D.N.Y. 20@8he intracorporateonspiracy doctrinposits that
the officers, agents, and employees of a single corporatenicipal entity, each acting within
the scope of his or her employment, are legally incapable of conspiring whtlotsac.”).

An exception to theloctrine existsvhere a plaintiff alleges facts that tend to show the
defendants were “pursuing personal interests wholly separate and apattiérentity.”
Hartline v. Gallg No. 03€CV-1974, 2006 WL 2850609, at *9 (E.D.N.Y. Sept. 30, 2006)

(internal quotation marks atted), rev’d on other grounds546 F.3d 95 (2d Cir. 2008)ee
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Alvarez v. City of New YorkKo. 11CV-5464, 2012 WL 6212612, at *3 (S.D.N.Y. Dec. 12,
2012) (“[C]lourts have recognized an exception to this doctrine when the defendants were
motivated by an independent personal stake in achieving the corporation’s objéatteeation
and internal quotation marks omittedphance v. Ree®38 F.Supp. 2d 500, 509 (D. Conn.
2008) (declining to apply the intracorporate conspiracy doctrine “when the individuatidefe
[were] alleged to have been motivated by an independent personairstgadteeving the
organization’objective” (alteration and internal quotation marks omitjedjor the exception to
apply, “smply joining corporate officers as defendants in their individual capadstiest
enough to make them persons separate from the corporation in legal contemp@itiard™v.
94th St. & Fifth Ave. Corp530 F.2d 66, 72 (2d Cir. 197@)lferation andnternal quotation
marks omitted).Rather, “[t]he plaintiff must also allege that they acted other than in the normal
course of their corporate dutiedd. (internal quotation marks omitted).

Here, Defendants contend that “the only factual allegation remotely suggestin
conspiracy is that false reports were written after the arrest was made,aafréport writing is
very much a core function of a police officer performed while on duty in furthecdncb
responsibilities.” (Defs.” Mem. 7)While report writing may be a core function of an officer’'s
duties, writingfalsereports—which is what Plaintiff here allegesmost certainly is not(See
FAC 1 20 (“Pursuant to a conspiracy, to cover up their miscondudgfJefendants]
intentionally, knowingly and purposefulprovided false statements and prepared false reports
stating that [P]laintiff resisted arrest.” (emphasis addédl)}; 46 (“[I]Jn order to cover up their

misconduct, the officers conspiredaepare false reports and documergtating that [P]laintiff

® The Court notes that the FAC does more than “remotely suggest[] a conspiracy . . . tha
false reports were written,” (Defs.” Mem. 7), but rather explicitly allegesmuch(seeFAC
1920, 46).
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resisted arrest.” (emphasis addedplaintiff also haslleged a plausible personal motive for the
alleged falsifying of reports: “to cover up [Defendants’] miscondudd” [ 20, 46.) Assum
the facts as true, these allegatians sufficient to meet the persosthke exceptionSeeHill v.

City of New YorkNo. 03€CV-1283, 2005 WL 3591719, at *6 (E.D.N.Y. Dec. 30, 2005)4fe,
[the] plaintiff clearly alleges thdthe] defendant . .aded in his own personal interest, not in the
interest of the police department or the city, by conspiring with others to-apves alleged use
of excessive forceGiven thafthe] plaintiff has alleged thdthe defendant] conspired based on
a personal stake, the intracorporate conspiracy doctrine is inapplicable toahedasg);

Alvarez 2012 WL 6212612, at *3 (finding the intracorporate conspiracy doctrine did not apply
where the “personal stake [was] alleged adequately because the complaintatabes t
defendants conspired falsely to accuse plaintiff of attempted murder ‘td gieehselves from
liability, embarrassient, and charges of miscondtict Defendants’ Motion To Dismiss
Plaintiff's conspiracy clan is therefore denied.

3. Failure to Intervene

Defendants also seek to dismiss Plaintiff’s failure to intervene causeaf antthe
ground that it fails to state a claimSgeDefs.” Mem. 810)

“A law enforcement officer has an affirmative duty to intercede on the behalitzen
whose constitutional rights are being violated in his presence by otheroffiCENeill v.
Krzeminskij 839 F.2d 9, 11 (2d Cir. 1988). “Whether an officer had sufficient time to intercede
or was capable of preveeng the harm being caused by another officer is an issue of fact for the
jury unless, considering all the evidence, a reasonable jury could not possibbiydeonc

otherwise.” Anderson v. Branerl7 F.3d 552, 557 (2d Cir. 1994).
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Here,Plaintiff alleges tha“[tlhose [D]efendants who did not touch . . . [P]laintiff{]
witnessed these acts [by Scuadroni, Rivera, and Redrick], but failed to intervenetant p
[P]laintiff from this conduct,” (FAC 1 39), despite having “had a reasonable oppgrtanit
preventthe violations of [P]laintiff’'s constitutional rights,id; 1 42). In response, Defendants
contend that while “[t]he FAC identifies Scuadroni, Pedrick and Rivera as thersffitvolved
in the application of force,” the FAC “mentions Lahar and Cruz, but does not suggest what, i
any, roll[sic] they played.” (Defs.” Mem. 9 (citatiammitted).) Defendants further assert that
the FAC “recites no facts with respect to where the skgnaffficers were, how long the
improper use of force lasted or why thehould have perceived the force used was excessive.”
(Id.) Defendants make the same arguments with respect 10 thehn or Jane Does officers.
(See id.

The Court disagrees with Defendants that “[tlhe FAC is bereft of facthwlacsibly
allege theofficers who did not touch [P]laintiff had a sufficient opportunity to assess that thei
fellow officers’ conduct was unconstitutional.” (Defs.” Reply Mem. of Lawuipis of
Dismissal 2 (Dkt. No. 34).) The FAalleges that from the time Defendants “entered the
apartment and found [Plaintiff] in the closet,” they “grabbed jRii&" “utilized a[] . . .

Ta[sler” on him, “handcuffed [P]laintiff,” “stood on [P]laintiff's legs,” “kicked, hit, punche

and otherwiséeat [P]laintiff,” used the Taser a secdimde, “threatened tghock [Plaitiff]”

with the Tasr for a third time, and “threatened to throw [P]laintiff down the stairs.” (ffG—

11, 13-18 (internal quotation marks omitted}.)s implausible that these numerous actions
occurred in such quick succession as to preclude an opportunity for intervention. During these
eventsjt is plausible that there was also sufficient time for Plaintifplead[] for his life.” (d.

117.)
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Defendants’ citation t®’Neill, 839 F.2d 9is unavailing. In O’Neill, the Second Circuit
held thatanincident during which “three blows were struck in such rapid succession . . . was not
an episode of sufficient duration to support a conclusion that an officer who stood by without
trying to assist the victim becamdacit collaborator.”ld. at 1+12. As notedthe allegationsn
this case are distinguishable. Additionally, the Court notes that whi@ Nesll court found
that the standby officer “had no realistic opportunity to prevent” the pueslsustained by the
plaintiff, id. at 11 it held that “[w]ith respect to the subsequent dragging of [the plaintiff] across
the floor, . . . the case against [the sthgdfficer] [was] adequate to create an issue of fact for
the jury. Having seen thectim beaten, he was alerted to the need to protexp]tintiff] from
further abuse,id. at 12;see also id(“Though not a guarantor of [the plaintiff's] safety in the
face of brutality administered by other officers, [the stand-by officedIf] be found liable for
deliberately choosing not to make a reasonable attempt to stop [his fellow]dffice

As to Defendants’ contention that the FA€ays no more than Lahar and Cruz were
present when others used forc@efs.” Mem. 9) this is the veryessence of Plaintiff'&ilure to
interfereclaim—that Lahar and Cruz witnessed the alleged violations and took no action.
Plaintiff has pleaddwith sufficientspecificity the events that occurred in the sthgafficers’
presence, allegations that establish that a reasonable jury could concluderthatas
“sufficient time to intercede . . . or . . . prevent[] the harm being caused by anotber. offi
Andersonl17 F.3d at 557. Accordingly, the Court’s denies Defendants’ Motion To Dismiss

Plaintiff's failure to intercede claim

" Defendants assert that while “[t]he Preliminary Statertetite FAC announces it
seeks relief for violation[] of [the Fourteenth Amendment,] . . . . in the body of the FAEishe
no cause of action asserting a specific violation of [the Fourteenth Amendmeatjynaicts
alleged that could be interpreted to support [such] a claim.” (Defs.” Mem. 17-18.) Ptmasf
not respond to this argument in his oppositiddeePl.’s Opp’n.) “This Court may, and
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Ill. Conclusion

For the foregoing reasons, Defendants’ Motion To Dismiss is granted sjteateto
Plaintiff's Monell claim against the Citypf Newburgh and denied with respect to Plaintiff’s
conspiracy and failure tatervene claims As Plaintiff has already amended Ksmplaint in
response to the arguments raised in Defendants’ letter to the Court dated August 16e2016, (
Dkt. No. 7), those claims that are dismissed are dismissed with prej@&&ePenny v. Barber
576 F.2d 465, 471 (2d Cir. 1978) (holding that the plaintiff was not entitled to “a third go-
around”);Melvin v. County of Westchest&lo. 14CV-2995, 2016 WL 1254394, at *24 n.19
(S.D.N.Y. Mar. 29, 2016) (granting motion to dismiss with prejudiber& “[the] [p]laintiff has
already had two bites at the apple, and they have proven fruitless” (alteatdmternal
guotation marks omitted)).

The Court will hold a status conference on October 26, 2017 at 2:30TRhé&/Parties

should be prepardd discuss a case management plan at the conference.

generally will, deem a claim abandoned when a plaintiff fails to respond terddet’s
arguments thahe claim should be dismissed.ipton v. County of Orang&15 F. Supp. 2d
434, 446 (S.D.N.Y. 2004). Plaintiff's Fourteenth Ameraht claim is thus dismissed.

Defendants further argue that Plaintiff lacks standing to obtain injunctie¢ because

he does not allege the likelihood of future harm at the hands of Defendae¢&ie(s.” Mem.

18.) To have standing to obtain injunctive relief, Plaintiff “must show a likelihoodhéhaill

be injured in the future” by the conduct he seeks to enfdiain v. Ellison356 F.3d 211, 215

(2d Cir. 2004) (alteration and internal quotation marks omitts®;alsdD’Shea v. Littletop414

U.S. 488, 495-96 (1974) (holding that “[p]ast exposure to illegal conduct does not in itself show
a present case or controversy regarding injunctive relief . . . if unaccompgraag bontinuing,
present adverse effects”). Further, “the injury or threat of injury musotberéal and

immediate, ot conjectural or hypothetical.Shain 356 F.3d at 215 (alteration and internal
guotation marks omitted)).

Here,there is nothing in Plaintiff’'s FAC that indicates the likelihood of a future eneount
with Defendants, let alone that such an encouniléresult in the allegedly unconstitutional
conduct of which Plaintiff complains. Indeed, in his opposition, Plaintiff does not respond to
Defendants’ contention that he lacks standing to assert a claim for injurettgfe Accordingly,
Plaintiff's claim for injunctive relief is dismissedee Lipton315 F. Supp. 2d at 446.
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The Clerk of Court is respectfully requested to terminate the pending Motion. (See Dkt.
No. 26.)

SO ORDERED.

Dated: Septembe&l, 2017

White Plains, New York /7( %

ET%RAS/

ITED STATES DISTRICT JUDGE
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