Canale v. Colgate-Palmolive Co. Doc. 24

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

________________________________________________________________________ X
LORI CANALE, individually and on behalf of :
all otherssimilarly situated,

Plaintiff, : 16-CV-3308 (CS)

-against- : OPINION & ORDER

COLGATE-PALMOLIVE CO., :

Defendant. :'
________________________________________________________________________ X

Seibel, J.

At a December 1, 2016 pre-motion conferemederted the parties that because | had
purchased Colgate Optic White toothpaste, tloelyet at issue in thigutative class action, in
New York, | am likely a member of the putatiglass, and could pattially share in any
recovery Plaintiff secures on behalf of thoseilgirty situated. | thought | had to recuse myself
but invited the parties to make submissiontashy recusal mightot be required, which
Defendant did on December 13, 2016. (Doc. 23)th@reasons discussed below, | find that
recusal is not required, providi¢hat | renounce class membership and any claim | may have
arising from the representations made wipeet to the toothpaste’s whitening capability,
which | do.

. DISCUSSION

A. Legal Standard

A trial judge must use heliscretion to determine whether recusal is requifeee In re
Certain Underwriter Defendant94 F.3d 297, 302 (2d Cir. 2002). A judge must recuse where

appropriate even if the parties have not so mo&sak In re Initial Pub. Offering Sec. Litid.74
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F. Supp. 2d 70, 74-75 (S.D.N.Y. 2004ijf'd sub nomIn re Certain Underwriter Defendants

294 F.3d 297. On the other hand, a judge may nosedoerself unless the law requires recusal.
In re Aguinda 241 F.3d 194, 201 (2d Cir. 2001) (“[W]here the standards governing
disqualification have not been met, disqualifiea is not optional; rather, it is prohibited.Ty

re Drexel Burnham Lambert, InB61 F.2d 1307, 1312 (2d Cir. 1988) (“A judge is as much
obliged not to recuse himself when it is notedlfor as he is obliged to when it is.”).

A judge must “disqualify himself in arroceeding in which his impartiality might
reasonably be questioned.” 28 U.S.C. § 455(apdHtition, a judge must disqualify herself if
she “has a financial interesttime subject matter in controversyinra party to the proceeding,”
or an interest, financial or othveise, “that could be substantialiffected by the outcome of the
proceeding,’id. 8 455(b)(4), or when she “f]a party to the proceedingd. 8 455(b)(5)(i).

My purchase of Colgate Optic White toothpasteders me at least a potential “party to

the proceeding,” and gives me a financial intefalsteit a minor one) in thsubject matter of the

case.
The recusal statute also contains an exception:
Notwithstanding the precedingguisions of this action, if any . . judge . . . to
whom a matter has been assigned wouldibgualified, after gsbstantial judicial
time has been devoted to the matter, beeand the appearance or discovery, after
the matter was assigned to him or her, that he or she . . . has a financial interest in
a party (other than an interest that cboé substantially adtted by the outcome),
disqualification is not requireifithe . . . judge . . . divesthimself or herself of the
interest that provides thgrounds for disqualification.

Id. 8 455(f).

In deciding whether to recuse myself, | first address whether the § 455(f) exception is
available. | then address whether | have th@omf renouncing my interest as a putative class

member at the outset of the case, and if sethdr § 455(a) or (b)ilitrequire recusal.



B. Section 455(f)

Section 455(f) allows a judge to avoid realby divesting of the financial interest
requiring recusal, provided both that the divestitoiccurs “after substantial judicial time has
been devoted to the matter” andtthe interest is not one “thatuld be substantially affected
by the outcome.” 28 U.S.C. § 455($kge In re Certain Underwriter Defendan®94 F.3d at
3041 Class membership itself is not an ingtrsubstantially affected by the outcomby’re
Certain Underwriter Defendant294 F.3d at 304, and | hame interest that could be
substantially affecte@iso whether § 455(f) is available depends on whether | have expended
“substantial judicial time” on this matteseeid.

[M]easuring “substantial judicial timefmeans examining the time and effort a

district court invests in a matter, raththan simply counting off days on the

calend[a]r to see if “substantial’” time sxpassed. The inquiry is thus properly
focused on the amount of work a case requires, not on calend[a]r time.

Plaintiff filed her complaint on May 3, 2016, (Ddb), and a plaintiff in a similar action
moved before the Judicial Panel on Multidisttigtgation (“*JPML”) to transfer this case and
consolidate it with two other sifar cases, (Doc. 11). In liglof the JPML’s decision not to
consolidate, | denied the motionttansfer in a one-sentence ardéDoc. 14.) Defendant then
requested a pre-motion conference for its proposetibn to dismiss the complaint, (Doc. 18),
Plaintiff responded to Defendastetter, (Doc. 20), and théourt held the conference on
December 1, 2016. As the extent of the timeelnspvorking on this case consisted of my brief

preparation for the December dnderence, | find that | have nekpended “substantial judicial

1 The language of § 455(f) is limited to disqualificationsimagigrom “a financial interest in a party,” but the Second
Circuit has held that it also applies where the judge ista péth an insubstantial financial interest in the subject
matter. See In re Literary Works in Elec. Databases Copyright Lisi§9 F.3d 136, 141-42 (2d Cir. 2007).

2 My interest here is indeed minor. | purchased a packafpeiobr five tubes of the toothpaste at Costco. If class
members were to receive 100 percent of their moael,my recovery would likglbe in the $20-25 range.
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time” on this case, and thus that 8§ 455fhot available to avoid recusdee Haus v. City of
N.Y, No. 03-CV-4915, 2008 WL 623344, at *1 (S.DWFeb. 29, 2008) (resal not required
after supervising pretrial proceedingsaiigh discovery and renouncing putative class
membership).

C. Prospective Divestiture

While | may not take advantage of thé55(f) exception, the question remains as to
whether prompt divestiture at tbatset of a case of any interasta putative class member is
permitted and cures the grounds for recusal contained in § 455(a) aissk€on re Initial Pub.
Offering Sec. Litig.174 F. Supp. 2d at 80-81.

1. Section 455(b)

Section 455(b)(5)(i) requires recusal if a judgea “party to the proceeding.” “[JJudges
with minor interests in a class action” are fa#rties to a proceeding oathey have divested
themselves of said financial interestri re Certain Underwriter Defendant294 F.3d at 305.

Section 455(b)(4) requirgscusal if a judge “knows that [s]he . . . has a financial interest
in the subject matter in controversy or in a paotthe proceeding, ong other interest that
could be substantially affected by the outcomthefproceeding.” As discussed above, class
membership is not an interest “substantialifected by the outcome of the proceedirsgé In
re Certain Underwriter Defendant294 F.3d at 304, but would béfaancial interest in the
subject matter in controversy,” 28 U.S.C. § 455(b)(®he statute is silent as to whether recusal
is required if a judge divests of haterest at the outset of the cagee In re Initial Pub.

Offering Sec. Litig.174 F. Supp. 2d at 8&ee also Union Carbide Corp. v. U.S. Cutting Serv.,
Inc., 782 F.2d 710, 714 (7th Cir. 1986) (“It is n@parent however whether the statute covers

the situation where the jud@ada financial interest in a pgrtwithout knowing it; divested



himself of the interest as soas he discovered it; and made no rulings between the date of
discovery and the date of divestmi&) (emphasis in original).

In re Initial Public Offering Securities Litigatiomvolved hundreds of securities actions
consolidated before Judge Scheindlin, who piaxdthased and sold seakof the underlying
stocks during the relevant tinperiod. 174 F. Supp. 2d at 77-79. answering the question of
“whether 28 U.S.C. § 455 allows a court tegide over a case if it promptly removes a conflict
at the outset of a proceedingg! at 80, Judge Scheindlin anseeéraffirmatively, explaining that
“[c]lourts may always take measures atahésetof a proceeding to rerme potential conflicts,”
id. at 90 (emphasis added). If, however, a teypends time presiag over a case “while
maintaining a conflict of interest, it must disqualify itselfd. She held that Congress intended
8 455(f) to carve out an excemti to the latter rule where “tlenflict involves a financial
interest in a party, [in which casg]court may divest itself of theterest retroactively in order to
remain on the caseld., but that § 455(f) wasot intended to prohibit sh divestiture at the
outset,id. at 86-87. She ruled that § 455(f) diot apply because she had not expended
substantial judicial time, but that Congress’s dmwopof § 455(f) did not “affect[] the ability of a
court to take stepgsrospectivelyto eliminate a potential conflict.id. at 87 (emphasis in
original).

The Second Circuit affirmed, not because it found 8§ 455(f) inapplicable, but because it
found § 455(f) was met because the trial coudt thene substantial work even though the case
was still in its early stageSee In re Certain Underwriter Defendan?94 F.3d at 304. The
court explained that Congress adopted § 455(f) to adbiiress<Cement Antitrust Litigatiqr688
F.2d 1297 (9th Cir. 1982), a case in which a judgktbaecuse himself from a class action after

five years because he discovered thatiis owned stock irseven of the 210,000 class



members.See In re Certain Underwriter Defendan2®94 F.3d at 304. Section 455(f),
according to the court, remedied that resultllynang a judge to, without recusal, retroactively
cure any decisions made while under a confl@ge id. The Second Circuit held that § 455(f)
was available to Judge Scheindlin becausenaddandeed expended substantial judicial time
overseeing the securities actiond. It was thus unnecessaryregach the question of whether a
trial judge may cure any grounds for recusal urglé55(a) and (b) by “prospectively divest[ing]
of [a financial interest] before substial judicial time was invested[d.; see also idat 303
(“As we find recusal unnecessargsed on the district court’s irstenent of substantial judicial
time in the Securities Actions, we offer no opinasto the district court’s findings regarding 28
U.S.C. § 455(b)(4).”). Because | have not exmehsubstantial judicial time, | must reach that
guestion now.

| agree with Judge Scheindlinat § 455 allows a judge towdist of an interest as a
putative class member at the outset of a casedid aecusal. This makes sense from a literal
reading of the statute, which reqsrrecusal when a judge knowinghasa financial interest in
the subject matter in controversy or in atpao the proceeding.” 28 U.S.C. § 455(b)(4)
(emphasis added). Obviously, divesting of timaficial interest means that a judge no longer
“has” that interest. Congress could have tereed the scope of § 455(b)(4) by requiring recusal
when a judge “has or had” a financialarest, and its silee is instructive.See Union Carbide
782 F.2d at 714 (no indication that Congress intdndege to recuse if she did not currently
hold interest in case). Further, Judge Schaiisdéxhaustive canvass of the law before § 455(f)
was enacted and her exploration of the letisdehistory of that sttute make clear that
Congress, in enacting 8 455(f), intended only toredivestiture of newly discovered financial

interests in a party after substantial judicialdihad been spent on aeasot to prohibit the



common practice of divesting tite outset to cure conflict$See In re Initial Pub. Offering Sec.
Litig., 174 F. Supp. 2d at 81-87.

Several other courts have come to the same concluSe& Corr v. Metro. Wash.
Airports Auth, 481 F. App’x 616, 616-17 (Fed. Cir. 2012)r(putative member of uncertified
class, “the appropriate counseto renounce any financial intstehat could arise from class
membership”)Fero v. Excellus Health Plan, IndNo. 15-CV-6569, 2015 WL 7076387, at *1
(W.D.N.Y. Nov. 10, 2015) (same3ee alsd.itwin v. Am. Express Ca838 F. Supp. 855, 857 n.1
(S.D.N.Y. 1993) (on motion to digss, judge stated that he amd family, as potential members
of an uncertified class, opted out of classaacagainst defendant and waived any right to
recovery);In re Domestic Air Transp. Antitrust Litigl48 F.R.D. 297, 311 n.15 (N.D. Ga. 1993)
(“The Court and all of its relatives within the third degree necessarily elected to exclude
themselves from the settlement clas?.ndeed, one or more members of the JPML who could
be members of the putative classes renounced ipatian in the classesd participated in the
decision not to consolidate. (Doc. 17.)

Cases outside of this circuit have suggesgtati prospective divasiire cannot cure the

grounds for recusalSee Tramonte v. Chrysler Cora36 F.3d 1025, 1031-32 (5th Cir. 1998);

3 Several decisions have found divestiture to cure the grounds for recusal, but based this conclusion on an
application of § 455(f).See Suever v. Connédi81 F.3d 1064 (9th Cir. 201Btern v. Gambelld78 F.3d 797 (9th
Cir. 2012);Loef v. First Am. Title Ins. CaNo. 08-CV-311, 2012 WL 2913546 (D. Me. July 16, 2012)Stern the
court noted that it made its decision not to recuse “[aft@siderable pre-argumengparation,” thus bringing it
within the “substantial judicial time” requirement of § 455(f). 678 F.3d at 7980¢i the judge decided not to
recuse because he had “invested substantial time in teiS aasl thus his decision wéasuthorized by 8§ 455(f).”
2012 WL 2913546, at *3 (internal quotation marks omitted). The co@u@verdid not comment on how much
judicial time it had expended before divestiture, but nevertheless relgorio find § 455(f) applicable. 681

F.3d at 1065. Given that the plain language of § 455(f) and the Second Circuit’s interpretation both require that
divestiture occur “after substantial judicial time” — whicls Imat occurred here — | decline to base my decision not
to recuse on 8 455(f)See In re Certain Underwriter Defendan294 F.3d at 303 [fif the discovery of Judge
Scheindlin’s IPO investments camafter ‘substantial judicial time’ was devotéal the Securities Actions, and her
interest was not one that could be substantially affected by the outcome, she could progerly. diwithout
recusing herself . . . .”) (emphasis added).



Gordon v. Reliant Energy, Incl41 F. Supp. 2d 1041, 1045 (S.D. Cal. 2001)Tramonte the

trial judge’s relative was a potentiaember of the uncertified clas$ramonte 136 F.3d at

1029. The trial judge denied a motion to reduseself based on thadt, reasoning that her
relative had no desire to join the potential cleSse id. The Fifth Circuit vacated her decision
because the record was insufficient to determiaestttent of her family members’ interests or
how attenuated her family connection was. at 1030-31. The court rged the trial judge’s
assertion that her relative’s divestiture of thernest would cure the ground for recusal, holding
that Congress relied on the dissentmon Carbide— which argued that Congress intended that
8 455(b) be absolute — in adopting 8 455(fallow divestiture as aure only after a court
devotes “substantigdicial time.” 1d. at 1031.Gordonlikewise held thag 455(b)’s recusal
provisions were “mandatory,” and curativeestiture was only avaitde via 8 455(f), after
substantial judicial time had been devotdd.l F. Supp. 2d at 1045. These holdings, as Judge
Scheindlin described, are flawe8ee In re Initial Pub. Offering Sec. Litid.74 F. Supp. 2d at
89. First, the plain text & 455(f) makes clear that Congsastended the new provision to
carve out an exception while maintaining éxsting provisions o§ 455(a) and (bkee28

U.S.C. 8 455(f) (“Notwithstanding the precedingwsions of this section, . . ..”), and Congress
in enacting 8 455(f) may be presumed to haaenbaware of the case lalowing divestiture at
the outsetsee United States v. Bidlp82 F. Supp. 2d 86, 95 (W.D.N.Y. 2000) (“Congress is
presumed to know the state of feddaav against which it legislates.”3pe alsdn re Initial

Pub. Offering Sec. Litig174 F. Supp. 2d at 83-85 (desardppre-8§ 455(fcase law allowing

divestiture at outsef).Second, it is well understood ti@ongress intended to address the

4 As Judge Scheindlin pointed out, the legislative hystam the initial enactment of § 455 also envisioned
divestiture at the outset as a cure for disqualificagen,In re Initial Pub. Offering Sec. Litig.74 F. Supp. 2d at
82-83, and Congress may be presumed to have been aware of that history as well.

8



inefficient outcome inn re Cemenby adopting the § 455(f) excégn, not to incorporate the
dissent fromJnion Carbideor disturb the common practice @fring by divesting at the outset
of the case See In re Certain Underwriter Defendan294 F.3d at 304 (citing H.R. Rep. No.
100-889 reprinted in1988 U.S.C.C.A.N. 5982, 6029) (“Specdlly, Congress was troubled by
the outcome oln re Cement . . .”); In re Initial Pub. Offering Sec. Litigl74 F. Supp. 2d at 86
(“Congress not only had a specipproblem in mind, it had a specific case in mind.”) (internal
guotation marks omitted). Accordingly, | decline to folldwvamonteandGordon

Interpretations of the Code of Conduct governing federal judges, which has a recusal
requirement analogous to 8§ 458eCode of Conduct for United States Judges, Canon 3¢@);
alsoln re Literary Works509 F.3d at 140 (section 455 is “more-or-less identical” to its Code of
Conduct analogue), counsel the same resuit g Initial Public Offeing Securities Litigation
The Committee on Codes of Conduct has instditihat the provisioanalogous to § 455(f)
“applies to cases in which a judge has alreayended a substantial aumt of time, cases in
which a judge has expended no time, and those in between.” Committee on Codes of Conduct,
Advisory Op. 69 (2009). “Accordingl if a judge learns of a disdlifging financial interest in a
party before expending judicial time on ttese, the judge mayaid disqualification by
divesting himself or herself of the interestd.

Going further, the Committee has instructed thahe context of class actions, putative
class members are not parties before certificatind,“[a] judge who is a putative member of an
uncertified class, but who does not have a pistieg asset, property terest, or contractual

relationship linked to the proceeding, does not tefieancial interest in the subject matter or



other interest that coulask substantially affected.”Compendium of Selected Opinions
Concerning Canon 3 § 3.1-6[4](a-WVhile | am not prepared to go & as to say that putative
membership in an uncertified class gives rised@inancial interest under 8 455(b)(4), I find, for
the reasons discussed earlier Batbw, that renouncing such meenship cures the conflict.

Finally, allowing a judge to prpgctively divest her finandianterest to avoid recusal
makes sense, because otherwise a judge woulddefto recuse herself, but could then divest
and be eligible to have the matter reassigned to$eeCommittee on Codes of Conduct,
Advisory Op. 69 (2009). Congress could not havended that absurd result, especially given
its practical concern for the effemt use of judicial resourceSee In re Literary Work$09
F.3d at 140 (“[W]e as judges must balance our tluyppear impartial against several practical
considerations, including the availabiliy other judges, the cost judicial resources of recusal
and reassignment of the case tibedent judges, and the interestthé parties and the public in a
swift resolution of the dispute.”) (citation omittet).

2. Section 455(a)

Section 455(a) requires a judge to recugssdibwhen her “impartiality might reasonably
be questioned.” Recusal unde455(a) “requires a showingathwould cause ‘an objective,
disinterested observer fully informed of the unged facts [to] entertai significant doubt that
justice would be donabsent recusal.”In re Aguinda241 F.3d at 201 (alteration in original)

(quotingUnited States v. Lovagli®54 F.2d 811, 815 (2d Cir. 1992 Section 455(a) may

5 Putative membership in an uncertifiddss may, however, give rise to an appearance of impartiality under Canon
3C(1), the analog to § 455(aeeCompendium of Selected Opinions Concerning Canon 3 § 3.1-6[4](a-1). |
discuss this more fully in the next section.

6 The Second Circuit explained that Congress intended § 455(f) to conserve judicial resoaxmadiby “recusal

of a judge who, unaware of the confliogs devoted substantial time to a cadae.te Literary Works509 F.3d at

143. The court distinguished this situation from the outset of a case, where “reassignment entaile fevsts.”

Id. Nevertheless, recusal and reassignment even at theseyds of this case wouwddtail some costs, including
delay. In any event, | find that divestiture cures thengds for recusal, and | am thus under an obligation to preside
over the caseSee In re Aguind®241 F.3d at 201.
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require recusal even where the standards for § 455(b) are ndh meCertain Underwriter
Defendants294 F.3d at 306, but “[w]here a case coytrast, involves raote, contingent,
indirect or speculative interestiisqualification is not required|”’ovaglia 954 F.2d at 815.

The amount of money at siaksee note 2 above, ismmal — surely not enough to
influence the judgment of a judge — and there are no circumstarggesting that renouncing
that amount would cause resentmiemtard either side of the caSdrurther, after | disclosed to
the parties at the December2D16 conference that | was a putative class member, Plaintiff
expressed no opinion as to my recusal, andridkshet argued that resal was not warranted.
(SeeDoc. 23.) Under these circumstances, | timak no one could asonably question my
impartiality in presiding over this cas&ee In re Certain Underwriter Defendan2®4 F.3d at
306 (after disclosing conflictsd waiving any interest as ptitee class member, § 455(a) did
not mandate recusal); Compendium of Sele@puhions Concerning Canon 3 8§ 3.1-6[4](a-1)
(“[1]f the judge’s interest is the same as anygbwe class member, the judge’s impartiality may
reasonably be questioned . . ., araljtidge should either recuse or renounce putative class
membership and waive any future cldinfemphasis added).

1. CONCLUSION

| hereby renounce my membership in theapué class and waive any claim | may have
arising from the representations made with eespo the toothpaste’s whitening capability.
Accordingly, for the reasons stated above, | firat tecusal is not req@d. The parties are to
brief Defendant’s motion to dismiss pursuantite briefing schedule set forth at the December

1, 2016 conference. Any party contemplating atier motions at this time, including a motion

" Further, because — as | explained at the Decemi2éx.6, conference — | did not notice or rely on the alleged
misrepresentations in purchasing Defendant’s product, | have no personal knowledge or tealinteae
representations.
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to stay discovery or to transfer the cagd®uld submit a pre-motidatter pursuant to my

Individual Practices.

SO ORDERED.

Dated: January 10, 2017 .
White Plains, New York M’

CATHY $EIBEL, U.S.D.J.
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