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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

LOUSHAWN ROBINSON,
Plaintiff,
No. 16-cv-03826 (NSR)
-against- OPINION & ORDER
JAKE KNIBBS, et al.
Defendants.

NELSON S. ROMAN, United States District Judge

Plaintiff Loushawn Robinson (“Plaintiff”) brings this action pro se against Jacob Knibbs
(“Knibbs”) and the United States of America (the “Government”) (collectively, “Defendants™),
asserting claims under Bivens v. Six Unknown Named Agents of Federal Bureau of Narcotics, 403
U.S. 388 (1971) and the Federal Tort Claims Act (“FTCA”), 28 U.S.C. §§ 1346(b), 2401(b), 2671-
2680. Before the Court is Defendants’ motion for summary judgment as to the Bivens claim and
to dismiss the FTCA claim pursuant to Federal Rules of Civil Procedure 56(a) and 12(b)(1),
respectively. For reasons set forth below, Defendants’ motion is GRANTED in its entirety.

PROCEDURAL HISTORY

On May 18, 2016, Plaintiff filed his Complaint alleging Bivens and FTCA claims against
Knibbs, other BOP staff, and the Federal Correctional Institution of Otisville, New York (“FCI
Otisville”). See Compl. at 3, ECF No. 1. The Court subsequently directed that the caption of the
case be amended to include the Government, the only proper defendant to an FTCA claim. (See
Order (July 21, 2016), ECF No. 11.)

In December 2016, Defendants moved to dismiss all of Plaintiffs claims. (See Defs.” Mot.
Dismiss, ECF No. 21.) With respect to the FTCA claim, the Government argued that Plaintiff’s

claim should be dismissed for lack of subject matter jurisdiction because Plaintiff failed to first
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submit an administrative tort claim as required by the FT{@Aat 1611.) Along with its motion,
the Government submitted a declaraticanirthe BOP, reflecting that BORad run a search of
the records at FCI Otisville ancbuld not locate an administrative tort claim relating to the
allegations underlying Plaintiff's FTCA clainfiSeeJohnson Decl. | 2, ECF No. 28n August
17, 2017, the Court dismissadl of Plaintiff's claims except foa Bivensclaim against Knibbs,
based ortheallegation that Knibbs threatened to send Plaintiff to the SHU if legl &llPercocet
prescriptionthatwas givernto him by an orthopedistS€eOp. (Aug.17, 2017), ECF No. 27.)

During discovery as to the remainiBgvensclaim, the Government learned that Plaintiff
had filed an administrative tort claim related to his FTCA cléBeel_etter (June 29, 2018), ECF
No. 64) In light of this new informationthe Court vacated its prior dismissal of Plaintiffs FTCA
claim.(SeeMinute Entry date 7/6/18Defendants werthengranted leave to filgint motiors to
dismiss the reinstated FTCA claim and for summary judgment on the remBivmamgclaim. (1d.)

BACKGROUND

The following information is drawn from Defendants’ motion papers and Rule 56.1

statemenand pertains to the motion for summary judgment based dithasclaim.
A. Plaintiff's Injury and Treatment

Plaintiff was an inmate at FCI Otisville from April 9, 2014 to July 8, 2@$éeJohnson
Decl. 112 & Ex. A, ECF N. 68, 681.) On May 21, 2014, Plaintiff injured his left foot while
playing basketbakht FCI Otisville, where he was an inmafie. Ex. Kat US0100709, ECF No.
68-12; Mohan Decl. Ex. A at 16, ECF No.-12 Later that dayKnibbs, an Emergency Medical
Technician at FCI Otisville, treated Plaintiff's injurfpecl. I 2, ECF No. 69; Johnson Decl. Ex.
K at US0100709, ECF No. 6812.) Plaintiff reported left ankle pain, explaining that he landed

sideways on his ankle while playing basketball and “heard a gdptinson Decl. Ex. K at



US01008, ECF No. 6&2.) KnibbswrappedPlaintiff's ankle with an ACBbandageand appkd

an ice pack to the al& (Id.) Knibbs also gav@laintiff three buprofen tablets, one to be taken
every eight hoursyith instructionsto purchase additional dosem the commissary{Johnson
Decl. Ex. K at US01008, ECF No. 68-12.)

On May 27, 2014, Plaintiff returned to FCI Otisville’s sick call, at which time-eayxvas
taken of his foot(ld. at US0100403.) The xray revealed that Plaintiff had fractured the fifth
metatarsal bone of his left foofld. at US00999. Plaintiff was then referred to an outside
orthopedist for further consultation and treatmdut) (

On June 5, 2014, Plaintiff was transportecatal examined by an orthopedistGriystal
Run Health Care (“Crystal Run'\vhere he was provided a boot and prescrilsvanday course
of Percocet(Johnson Decl. Ex. | at US00004-05, ECF No. 68-9.)

Medical records show that Plaintiff hadollow-up appointment at BOP Health Services
with physician assistariDaniel Tarallo(“Tarallo”) that same day(Johnson Decl. ExK at
US00990, ECF No. 6&2.) According to the recorddarallo explained to Plaintithat hecould
either receive the Percocet, in which case he wiaddtonfined to [his] Housing Unit/Cell&nd
required to keepis foot elevatedor simply take Ibuprofen, in which case his movements would
not be restricted(ld.) The records indicate thdlaintiff optedto takethe Ibuprofen.(ld.) In
addition, BOP scheduling records show that Knibbs was on sick leave starting on June 2, 2014 and
was not at FCI Gagville when Plaintiff returned from the external orthopedishibbs Decl. Ex.

A, ECF No. 69-1.)

At his deposition, Plaintiff disputed the content of these rec@pscifically, Plaintiff

testifiedthat Tarallo was not the first person he met with mfegurning from Crystal Run, that

Tarallo never told him that he would be confined to his housing unit if he decided to take the



Percocet,and thatTarallo never offeredPlaintiff Ibuprofenas an alternative to the Percocet
(Mohan Decl. Ex. A, at 57, ECF No. 72-Plaintiff furthertestified thathefirst met with Knibbs
after returning to FCI Otisville, at which time he was told that he could not takeetftocet and
remain in general populatiofiMohan Decl. Ex. A, at 589, ECF No. 721.) According b
Plaintiff, Knibbs stated that Plaintitbuld use the opportunity to sell the Percocet to other inmates
and told Plaintiff that he would therefore be sent to the Solitary Housing Unit)()Sthless he
took Ibuprofen insteadlld. at 56 59) Plaintiff testified that Knibbs effectively left him “no
choice”but to take the Ibuprofeifld.) Plaintiff consequently took Ibuprofen at least three times
per day until his pain eventually subsid¢idl. at 69) Plaintiff testified that thaBOP records
contradictng his testimony must have been altered as part of a covddugt $6, 60.)

B. The RelatedAdministrative Proceedings

On May 27, 2014, prior to his visit to Crystal Run, Plaintiff submitted an informal

resolution form(“*BP-8") alleging thatBOP health saff “didn’t really do anything to treat [his]
emergency” for seven days and that he was in “a lot of p@ialinson Decl. Ex. B, ECF No. 68-
2.)0n June 2, 20148B0P staffresponded that Plaintiff had since been provided medical treatment
and had been ref@d to a specialist for an examinatioimough no information about the time or
date of that appointment was disclosed “[d]ue to security redgdnbnson Decl. EXC, ECF No.
68-3.) The next day, Plaintiff submitted a RequestdnAdministrative Remedy, or BB, to the
Warden of FCI Otisville(ld. Ex. D, ECF No. 6&4.) Plaintiff alleged that his BB had not been
resolved, that he was still in “severe” pain, and that he wiag lokenied propemedical care
insofar as he was notgscribed any medication for the pain and had not yet seen a spegtig)ist
Plaintiff wrote that he “[didn’t] expect a flawless medical services systatrgrice [he] received

an xray and it was determined that [he] had a broken foot . . . [he] should have been sent to the



hospital” (Id.) On June 10, 2014, the Warden responded to Plaintiffs BRdOEX.E, ECF No.
68-5.) After summariing the treatment Plaintiff received at FCI Otisville amating Plaintiff's

visit to Crystal Run on June 5, 2Q1de Warden concluded that there was “no evidence” Plaintiff
was denied medical cargd.)

On June 25, 2014, Plaintifippealedhe Warden’s administrative response, alleging that
“certain medical [personnel] failed to properly administer sufficient mediaitadn as required.”
(Id. Ex. F, ECF No. 68.) This appeal was deniagponreview of Plaintiff's treatment history,
including the fact that Plaintiff accepted Ibuprofen as a substitute to the Eeneogas prescribed
during his visit to Crystal Runld. Ex. G, ECF No. 68-7.)

On August 25, 2014, Plaintiff appealed this determinatidnEx. H, ECF No. 683.) This
second appeal was denied in December 20d5EX. |, ECF No. 68-9.)

On February 16, 201@BOP received from Plaintiff an administrative tort claim, or Form
SF95, related to the allegations in the Compla{@canneHlVessella Decl. Ex. A, ECF N@1-
1.)In the Form SP5, Plaintiff noted that he had been prescribed Percocet by an “outside doctor,”
but was told by medical staff at FCI Otisville that he would be placédeg’ if he took the
Percocet(ld.) On July 21, 2016, BOP informed Plaintifitlaim was denied because there was
“no evidence that [he] experienced a compensable loss as the result of negligéreparh of
any [BOP] employee.(Id. Ex. C, ECF No. 71-3.)

LEGAL STANDARD
l. Summary Judgment

Summary judgment igppropriate onlyvhere “there is no genuine issue as to any material

fact and . . . the moving party is entitled to a judgment as a matter of law.” Fed. R. 88{c)?

Thus summary judgment wilhot lie where there is a “dispute[] over facts that might affect the



outacome of the suit under the governing law” dtiee evidence is such that a reasonable jury could
return a verdict for thgnon-moving]party.” Anderson v. Liberty Lobby, In&77 U.S. 242, 248
(1986).“The Supreme Court has made clear that ‘at the sumjuodgment stage the judge’s
function is not himself to weigh the evidence and determine the truth of the riatter|
Westinghouse Elec. Corp. v. N.Y.C. Trans. AutB5 F. Supp. 1205, 1212 (S.D.N.Y. 1990)
(quotingAnderson477 U.S. at 249). Rather, théeneant inquiry is “whether the evidence presents
a sufficient disagreement to require submission to a jury or whether it is-stded that one party
must prevail as a matter of lawAhderson 477 U.Sat 25152. Moreover, in deciding a motion
for summay judgment, courts must “constru[e] the evidence in the light most favorabkenom
moving party and draw[] all reasonable inferences in its fawinther v. Depository Trust &
Clearing Corp, 604 F.3d 712, 720 (2d Cir. 2010) (internal citation and quotation marks omitted).

The moving party bears the initial burden of pointing to evidence in the record “which it
believes demonstrate[s] the absence of a genuine issue of materiaC&atex Corp. v. Catrett
477 U.S. 317, 323 (1986). The moving party may also support an assertion that there is no genuine
dispute by showing “that [the] adverse party cannot produce admissible evidenppdad she
fact.” Fed. R. Civ. P. 56(c)(1)(B)f the moving party fulfills its preliminary burden, the onus shift
to the noAamoving party to identify “specific facts showing that there is a genuine fsstrgal.”
Anderson477 U.Sat 248 (internal citation and quotation marks omitted

The party asserting that rmaterial fact is genuinely disputed must support his or her
assertion by “citing to particular parts of materials in the record” orwstgpthat the materials
cited do not establish the absence of a genuine disputefed. R. Civ. P. 56(c)(1). “Statements
that are devoid of any specifics, but replete with conclusions, are insuifficidefeat a properly

supported motiofor summary judgmeritBickerstaff v. Vassar CoJ1196 F.3d 435, 452 (2d Cir.



1999).In addition, “[tjhe mere existence of a scintilla of evidence in supportedintrrmoving
paty’s] position will be insufficient; there must be evidence on which thegand reasonably
find for [that party].”Anderson y477 U.Sat 252.

FurthermoreLocal Rule 56.1(b) requires that the rooving party’s “papers opposing a
motion for summaryudgment . . . include a correspondingly numbered paragraph responding to
each numbered paragraph in the [Rule 56.1] statement of the moving party, and if necessary
additional paragraphs containing a separate, short and concise statement arisdddderial
facts as to which it is contended that there exists a genuine issue to be triett R.L664l(b).
Plaintiff herein failed to submit such a statement as required, and Deférstatéments are
consequently deemed admitted for the purposes of this motion. Local Civ. R. 5&&(Davis
Bell v. Columbia Uniy.851 F. Supp. 2d 650, 658 (S.D.N.Y. 2012). It is, however, well within this
Court’s discretion to conduct a review of the record to determine whether thadadteged are
supportedSee Holtz v. Rockefeller & Co., In258 F.3d 62, 73 (2d Cir. 2001) (internal citations
and quotation marks omitted).

Il. Dismissal Under Rule 12(b)(1)

Rule 12(b)(1) allows parties to challenge a federal court’s subject maiseligtion. Fed.
R. Civ. P. 12(b)(1). “A plaintiff asserting subject matter jurisdiction has thaebuof proving by
a preponderance of the evidence that it existerrison v.Nat'| Austl. Bank. Ltd, 547 F.3d 167,
170 (2d Cir. 2008) (quotiniylakarova v. United State01 F.3d 110, 113 (2d Cir. 2000)). In
assessing whether there is subject matter jurisdiction, the Court must acteet all material
facts alleged in the corfgint. Conyers v. RossideS58 F.3d 137, 143 (2d Cir. 2009). However,
“jurisdiction must be shown affirmatively, and that showing is not made by drawong the

pleadings inferences favorable to the party assertingdrtison, 547 F.3d at 170 (quotirdPWU



v. Potter 343 F.3d 619, 623 (2d Cir. 2003))n‘resolving a motioto dismiss for lack of subject
matter jurisdiction under Rule 12(b)(1), a district court . . . may refer to evidernsideothe
pleadings."Makarova 201 F.3d at 113 (citation omitted).
DISCUSSION

Defendants’ Motion for Summary Judgmentas to theBivens Claims

Defendatsfirst argue that Knibbs is entitled to summary judgment as to PlairBiffens
claim because Plaintiff failed to exhaust his administrative remedies underigba Litigation
Reform Act(*PLRA”), 42 U.S.C. 8 1997e. For reasons set forth below, the motion is gtanted.

A. The PLRA Exhaustion Requirement

Under the PLRA, an inmate is required to exhaust his available administratiedies
before filing aBivenssuit in federal court. 42 U.S.C. § 1997e&ealsoJones v. Bockb49 U.S.
199, 211 (2007) (“There is no question that exhaustion is mandatory under the PLRA and that
unexhausted claims cannot be brought in court.”). The PLRA applies to “all inmitelsout
prison life.” Porter v. Nusslg534 U.S. 516, 532 (2002). “The purpose of the PLRA is ‘to reduce
the quantity and improve the quality of prisoner suits . . . [and to afford] correctiarialsffime
and opportunity to address complaints intaoratl before allowing the initiation of a federal
case.””’Brownell v.Krom, 446 F.3d 305, 310 (2d Cir. 2006) (quotigney vMcGinnis 380 F.3d
663, 667 (2d Cir. 2004)).

Theapplicable procedural rules that a prisoner must exhaust “are defined netRiyRA,
but by the prison grievance process itself[,]” and “[t]he level of detagssary in a grievance to
comply with the grievance procedures will [therefore] vary fromesgsio system and claim to

claim[.]” Jones 549 U.S. at 211Relevant here, thBOP procedural rules provide for a featep

1 Because the motion for summary judgment is granted on the basis ih&ffRédled to exhaust hiBivensclaim
under the PLRADefendants’ remaining arguments in favor of summary judgmenbaeeddresseih this Opinion.
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administrative grievance system for prisoner complaints. First, the immege“present an issue
of concern informally” to prison staff, for example by way of a®Ro that the prison staff may
attempt to rsolve the issuesee28 C.F.R. § 542.13(a). The BPrequests the inmate to identify
the specific issue needing resolution and to explain the issue in 8e&lB C.F.R. § 542.14(c);
(Johnson Decl. Ex. B, ECF No.&8) Second, if resolution proves umrsessful, the inmate may
submit a “formal written Administrative Remedy Request,” or a9BRo the institution staff
member designated to receive such reguestshis case, the Warden of Plaintiff's faciliffcee
28 C.F.R. § 542.14; Johnson Decl. 1 5, ECF No.B8)BR9 requiresthe inmate to identify his
or her reques{See28 C.F.R. § 542.14(c); Johnson Decl. Ex. D, ECF Ne4.$&hird, an inmate
may then appeal the Warden’s response to the Regional Director on the apgriopm, here a
BP-10. (SeeC.F.R. § 542.15, Johnson Decl. 1 6, ECF No) B#ally, if unsatisfied with the
Regional Director’s findings, the inmate may file a Central Office Adminise&emedy Appeal
(“BP-11"), with the BOP’s General CounsébeeC.F.R. § 542.15; Johnson Decl. { 7, ECF No.
68.) The BR10 and BP11 direct the inmate to identify the reason for appgdeC.F.R. §
542.15(b)(3); Johnson Decl. Ex. F, ECF No. 68-6; Ex. H, ECF No. 68-8.)

“Consistent with PLRA objectives, [the Second Circuit has] held that inmatéprougie
enough information about the conduct of which they complain to allow prison officiad&do t
appropriate responsive measur&dwnell 446 F.3d at 310 (internal gtation marks and citation
omitted). “A grievant, therefore, ‘need not lay out the facts, articutajal theories, or demand
particular relief. All the grievance need do is object intelligibly to sometasgsshortcoming.”
Corbett v. AnnucgiNo. 16Civ. 4492 (NSR), 2018 WL 919832, at *5 (S.D.N.Y. Feb. 13, 2018)
(quoting Johnsorv. Testman380 F.3d 691, 697 (2d Cir. 2004)). Moreoy&o seinmates are

afforded a “liberal grievance pleading standard,” though “the grievance ahég 130 vague as to



preclude prison officials from taking appropriate measures to resolve the compiarngily.”|d.
(citing Johnson380 F.3d at 697).

The Supreme Court has clarified that iamate’s failure to exhaust his administrative
remedymay only be excused where the administrative remedy, “although officrathe books,”
was “unavailable” to him becausents “not capable of use to obtain relieRbss v. Blakel36
S. Ct. 1850, 18%(2016). This exception to the PLRA’s exhaustion requirement applies in three
circumstances: (1) when the administrative remedy “operates as a simple dreaditbrofficers
unable or consistently unwilling to provide any relief to aggrieved imsfia(@) when the
administrative scheme is “so opaque that it becomes, practically sgemidapable of use”; and
(3) “when prison administrators thwart inmates from taking advantagegoievance process
through machination, misrepresentation, or intimidatidch.”

As failure to exhaust is an affirmative defense under the PLRAh# idefendans burden
to establish thathe gaintiff failed to meet the exhaustion requiremegdtmes 549 U.S. at 216.
Moreover, whether the PLRA’s exhaustion requirement has been satisfied magrigriye
decided by a court rather than a jury, as “theeith Amendment does not guarantee a jury trial
on factual disputes regarding administrative exhaustion under the PM®&Sa v. Goord652
F.3d 305, 310 (2d Cir. 2011) (per curiam).

B. Discussion

Here, there is no dispute that Plaintiff properly followed the four requirpd siiéh respect
to his complaint of thgeneralmedical care he received after injuring his foot on May 21, 2014.
(SeeDefs.” Mem. Supp. Mot. Summ. J. & Dismiss (Defs.” Mem. Supp.”) at 12, ECF Np. 67.
Rather, Defendants contend thaaiRliff's Bivensclaim against Knibbs is unexhausted because

his grievance forms failed to explicitbtate thaknibbs threatened to put Plaintiff in the SHU if

10



he chose to take the Percgcand that this is not a circumstance in which the administrative
remedies were unavailable to Plaintiff.

At the outset, the Court notesatithePLRA does not require an inmate to specifically
name the responsible party in his grievance in order to exhaust his claim where, gseh@ison
grievance procedures do not require a prisoner to deesoEspinal v. Gooy®58 F.3d 119, 128
(2d Cir. 2009) lfolding that a ‘bro seprisoner cannot be expected to infer the existence of an
identification requirement” in such instancdsjr is the inmate required to “expligtdiscuss the
misconduct . . . alleged in the complaint,” so long as the claim was addressed in the geisiah’s
of the grievancdd. In light of this,Plaintiff’s failure to specifically identify Knibbs and explicitly
discuss the interaction at issare not necessarily fat&ee, e.qgid. at 127 (grievance alleging that
prison’s medical department, medical personnel, and prison officials denied ineditalncare
sufficient for purposes of PLRA exhaustion requiremefitjtinez v. SommgNo. 14Civ. 5166
(NSR), 2016 WL 3181155, at *2 (S.D.N.Y. June 3, 20{f6)ding claim exhausted where
grievance did nospecificallyidentify defendant but prison’s response indicated that defendant
was investigated as part of the grievance)

Notwithstanding the above, there is insufficient evidence in this case to cotichide
Plaintiff's grievance forms adequately adsttprison officials toPlaintiff's claim that Knibbs

improperly preventedhim from taking his prescribedPercocet. Even when read liberally,

2 At his deposition, Plaintiff suggested that he filed an administrative tom cégjarding his broken foot separate and
apart from the grievance that was initialsdhisMay 27, 20148P-8. Mohan Decl. Ex. A at 996, ECF No. 72L. It
seems that Plaintiff was referring to the belatedilsgcovered Form SB5, which is only relevant with respect to
exhaustion of Plaintiff’'s FTCA clainBee28 C.F.R§543.31;see also, e.gFord v. SpearsNo. 10 Civ. 1314 (RJD)
(LB), 2012 WL 4481739, at *8 (E.D.N.Y. Sept. 27, 2012) (noting that “[e]xhamisthder the FTCA is separate and
distinct from exhaustion under the PLRA"). Even assuming Plaiwaf referring to a grievance under the PLRA,
however, Plaintiff has not supplied any details regardisdfiling of that administrative claim, such as the date on
which it was initiated or deniedd. Furthermore, the BOP records indicate that no such grievance was filedodoh
Decl. 1 17 & Ex. J, ECF Nos. 68 & €8.. With no evidence to support Plaintiff's claim that he filed an addltiona
grievance regarding the treatment of his foot injury forppaes of the PLRA, the Court will determine whether
Plaintiff exhausted hiBivensclaim based on the materials that have been provicfedrahan v. Caponia, No. 12

11



Plaintiff's grievance forms focus exclusively on the treatment he received the time of his
injury on May 21, 2014 to the date of his visit to the Crystal Run on June 5, 2014. While Plaintiff
complained in his grievandermsthat prison staff dichot prescribe pain medication aftan x-
ray revealedhat Plaintiffbroke his footPlaintiff did not allege that Knibbs or any other member
of the FCI Otisville stafeffectively deprived him of the Percocet he was prescribed on June 5,
2014 by threatening to send him to the SHU. Indeed, Plaintiff admitted as much ipdsgide.
(See, e.gMohan Decl. Ex. A a89, ECF No. 721 (“[In the BP-10,] | just mention the inadequate
treatment and | don’t believe | put . . . what me and Mr. Knitdrst throughl[.]”);id. at94. (“Well,
according to the [BF11 the only thing that | really based [it] on was the seven days [before the
visit to Crystal Run] that | endured pain without getting any type of reallyocalemssistance.))
Moreover, this ismota case wherBlaintiff's claim may bedeemedexhausted because it
was “specifically addressed in the prison’s denial of the grievance and, heasgroperly
investigated.”Percinthe v. JulienNo. 08Civ. 893 (SAS), 2009 WL 2223070, at *4 (S.D.N.Y.
July 24, 2009). To be sure, the official responses to Plaintiff® BRd BP10—the only forms
postdating his visit to Crystal Rurnoted that Plaintiff was prescribed Percocet by an external
orthopedist and that prison staff told Plaintiff that he would only be given the iptesctif he
agreed to confinement to his housing ug®eelohnson Decl. Ex. E, ECF No.-68“On June 5,
2014, you were seen by the Orthopedic Consultant, who . . . ordered medication[.]”); Johnson
Decl. Ex. G, ECF No. 68 (“On June 5, 2014, you were evaluated by the Orthopedic Surgeon . .
. [who] recommended a prescription for Percocet[.] Following your return tohHsaivices, you

were informed Percocet could only be prescribed if you are confined to your housimgthinit

Civ. 4353 (JMA) (ARL), 2017 WL 4286620, at *2 (E.D.N.Y. Sept. 27, 2017) (discreditaigt®f's testimony that
he filed a grievance where he failed to state when he filed it and otbepnaffered no details regarding its
submission).

12



your foot elevated. You accepted Ibuprofen as a substitute with no movementioastf)g.
These responses theaggestthat officials knewPlaintiff was not freely given the prescribed
PercocetTheydo notindicate howeverthat officials were awaref &nibbs’ involvement in such
interference or that Plaintiff's acceptance of Ibuprofen was the result tdat tbh send Plaintiff
to the SHU.

In short, the Court concludes thataintiff’'s grievance forms did not provide enough
information for officiak toinvestigatehis claimthatKnibbs, specifically,denied him théercocet
prescribed by his orthopedisy threatening to send him to the SHU if he filtkd prescription.
Cf. Stewart v. RichardspiNo. 15Civ. 9034 (VB), 2019 WL 719638, at *6 (S.D.N.Y. Feb. 20,
2019) (plaintiff failed to exhaust administrative remedies regardingndlat he was housed in
the SHUwith a sexual deviardindinmates who threw feces, atiftht hewas forced to sleep on
the floor, where his grievance only complained tlo#ficers were waking him with a high beam
flash lightwhile he was living in the SHU).

Having found that Plaintiff failed to exhaust his claim, the Court must determinbevhet
such failure may be excusédkre, thefact that Plaintiff filed and received responses to his general
grievances about the medical care he received following his injury on May 21d@@bhstrates
that the administrative process was not operating as a “dead Rosk”"136 S. Ct. at 1859.
Plantiff's use of the administrative process in connection whik grievancdikewise show that
the process was not “so opaque that it [became], practically speaking, incapadxe’laf. Nor
is there any allegation that Plaintiff was prevented fromd#igrievance regarding the interaction
with Knibbsspecifically As such, there is no basis to excuse Plaintiff from the PLRA’s exhaustion
requirements.

In light of the above, Knibbs entitled to summary judgment as to Plaintiiwensclaim.

13



Il. Deferdants’ Motion to Dismissthe FTCA Claim

The Court now turns to Plaintiff's realleged FTCA claim. Here, the Coudsreln facts
contained in the Complaint and outside documents only as necessary for the Coattlishest
subject matter jurisdictiorSeeZappia v. Emirate215 F.3d 24{"[T]he court may resolve the
disputed jurisdictional fact issues by referring to evidence outside of thdingsasuch as
affidavits, and if necessary, hold an evidentiary heanng.”

“The United States, as a sovereignmmune from suit save as it consents to be sued . . .,
and the terms of its consent to be sued in any court define that court’s jurisdictioertairetie
suit.” United States v. Mitchel#45 U.S. 535, 538 (1980) (internal quotation marks andaritati
omitted). “The doctrine of sovereign immunity is jurisdictional in nature, andftire to prevalil,
the plaintiff bears the burden of establishing that her claims fall within an agplisaiver.”
Makarovg 201 F.3d at 113.

The FTCA waives sovereigimmunity of the United States for common law torts
committed by its employees acting within the scope of their employment. 28.18.$346(b)(1).
However,that waiver is limited to circumstancedere theplaintiff “first presenedthe claim to
the appropate Federal agency” artide agency either made a final denial of the claim or failed to
make a disposition on the claim within six months after it was fite@ 2675(a) see also McNeil
v. United State508 U.S. 106, 113 (1993) (“The FTCA balgimants from bringing suit in federal
court until they have exhausted their administrative remedi€gT)he Second Circuit has
consistently held that the FTCA’s exhaustion requirement is jurisdictionabandicbe waived.”
Liriano v. ICE/DHS 827 F.Supp. 2d 264, 269 (S.D.N.Y. 2011gitations omitted)Finally, the
“procedural hurdle [of demonstrating exhaustion] applies equally to litigartiscaitnsel and to

those proceedingro se” Adeleke v. United State355 F.3d 144, 153 (2d Cir. 2004).
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In this case, Plaintifubmittechis Form SF95to the BOPon Januang0, 2016, $canneH
Vessella Decl Ex. A, ECF N@1-1) and the BOP did not deny Plaintiff's administrative tort claim
until July 21, 2016, Id. Ex. C., ECF No71-3.)Plaintiff's commencment ofthis action on May
18, 2016 (ECF No. 1}, was therefore prematuréne BOP’seventualdenial of the administrative
tort claimnotwithstandingSee, e.gGrancio v. De Vecchi®b72 F. Supp. 2d 299, 310 (E.D.N.Y.
2008) (“Because [the FTCA®xhaustion requirement] is jurisdictional, the subsequent denial of
an administrative claim cannot cure a prematurely filed action.”) (dilicigeil, 508 U.S. at 113);
Liriano, 827 F. Supp. 2d at 269The requirement that prematurely filed FTCA claims be
dismissed holds even when, as here, the FTCA claims would be ripiefrat the date of the
court’s decision.J (citations omitted)Tarafa v. BOP MDC BrooklyiNo. 07 Civ.554 (DLI) (LB),
2007 WL 2120358, at *3 (E.D.N.Y. July 23, 2007) (“[A]lthough it is this court’s view that
dismissing [plaintiff’'s] FTCA claim and requiring him to-fige is the ultimate exercise of form
over substance, this court must dismiss [the] FTCA claim undekMcNeil.”) (internal citation
and quotation marks omitted).

Accordingly, Plaintiff’'s FTCA claim is dismissed without prejudice tefile now that the

administrative claim has been fully exhausted.
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CONCLUSION

For the foregoing reasons, Defendant’s motion for summary judgment dismissing
Plaintiff’s Bivens claim as against Defendant Knibbs and the United States of America is
GRANTED with prejudice. Defendant’s motion to dismiss Plaintiff’s FTCA claim is GRANTED,
without prejudice and with leave to renew.

The Clerk of the Court is respectfully directed to terminate the motion at ECF No. 66.
Plaintiff is granted until July 26, 2019 to replead only his FTCA claim against Knibbs, consistent
with this Opinion and Order.

The Clerk of the Court is also requested to serve a copy of this Opinion and Order upon
Plaintiff at his last listed address and to file proof of service on the docket.

SO ORDERED:

Dated: June 24, 2019, 5
White Plains, New York

0]

NELSON S. ROMAN
Uniged StatesDistrict Judge
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