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SHAYA EIDELMAN, on behalf of himself and others T
similarly situated,
Plaintift,
No. 16-cv-3914 (NSR)
-against- OPINION & ORDER
THE SUN PRODUCTS CORPORATION, COSTCO
WHOLESALE CORPORATION,
Defendants.

NELSON S. ROMAN, United States District Judge

Plaintiff Shaya Eidelman brings this proposed class action against the Sun Products
Corporation (“Sun Produets”) and the Costco Wholesale Corporation (“Costco™) (collectively,
“Defendants™), alleging violations of New York’s General Business Law (“GBL”) §§ 349 and 350,
and alleging claims of negligent misrepresentation, unjust enrichment and injunctive relief. Before
this Cowt is Defendants® motion to dismiss the Amended Complaint (“Am. Compl.”). For the
following reasons, Defendants’ motion is GRANTED in part and DENIED in patt.

BACKGROUND

The following facts are derived from Plaintiff’s Amended Complaint, (ECF No. 18), unless
otherwise noted, and are accepted as true for the purposes of this moftion.

Plaintiff alleges that on March 8, 2016, he entered Costco in Nanuet, New York, with the
intention of purchasing liquid laundry detergent free from any irritant chemical ingredients, and
recommended by dermatologists. (Am. Compl. § 20.) Plaintiff viewed the labels on the various
detergent bottles, including that of Defendant Sun Product’s “237-fl oz. bottle of ALL PLUS +
FREE CLEAR ... liquid detergent” (the “Product” or the “Detergent”). (Id.) Based upon this

label, Plaintiff ultimately purchased the Detergent over other available liquid laundry detergents.
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(Id. 1 20.) After Plaintiff used the product to launder his family’s clothing, he disedteat the
Productwvas“in fact, not recommended by dermatologistth sensitive skin [and] . accordingly,
ceased using the product to launder his or his family’s clothes f 2.)

The detergent bottle purchased by Plairtiffe a label indicating thahe Product was
“from the #1 Detergent Brand Recommended bgnixologists for Sensitive SKirfthe “Label”),
with the words “from the” presented am “excessively smdllfont size, as compared tihe
remainder of the texgind the words “recommended dgrmatologists’in bold. (d.) Plaintiff
asserts that the phrase “from the” idoarely readablprefix” that modifies the remaining, “more
prominently displayed, partly bolded, portiaof the text (Id. § 11.) As such, it is alleged that
the “variantdisplay scheme presents tleasonableonsumer with the misleading and incorrect
impression” that théProductitself is the “#1” detergentrecommended by deratologists for
sensitive skini@. I 11),when, “the detergent is nph fact] recommended by dermatologists for
those with sensitive skih (Id. 1 2.)

Furthermore Plaintiff alleges thathe “tiny and unboldedfrom the’ disclaimer prefix”
fails to cure the misleading statement on the Label, because the reasonable cormucher w
presume thiaif the Product is “from thé&1” recommended brand for sensitive skin, this should
includethe detergent contained in ti&beled bottle. Ifl. § 13.) Along these lines, Plaintiff also
asserts that the Label is deceptive because it touts a dermatological recatronewdhout
clarifying which detergents within the brand haveually been recommendezhd reasonable
consumersnot stoping to analyzethe Labelor conductresearch when purchasinglaw value
item” such as this onevould be“unprepared to distinguish between a recommendation intended
for the brand as opposed to 'thectual detergentontained within the bottle bearing the Label.

(Id. 7 14.)



Plaintiff asserts thdbefendanSun Productallegedly knew that the Detergent was not the
most recommended by dermatologist forsséve skin and thus wrote the “from the” “disclaimer
prefix” in “very small font” with the presumable intention of inducing consumers to purchase the
Detergent (Id. 11 14, 16.) In fact, Defendant allegedly manufactures a standard bottle for an
alternate detergent which haslabel that states that it i#1 recommended by Dermatologist,
Allergists[and] Pdliatricians for Sensitive Skj” without the aforementionétrom the” qualifier.

(Id. 1 17.) According to Plaintiff, thiss likely because the alternate, standard bottle contains
detergent that is in fact the most recommended by dermatolbmistensitive skin. Id.) Thus,
Plaintiff alsoasserts, presumably given the similarities between the bottles, at the timdwitpr
selecton and purchase, consumers would be misled into believing that botgetetearé¢he most
highly recommendelly dermatologistéor those with sensitive skigpes (Id.) For these reasons,
Plaintiff conters that the Product’s label is intentionally, negligently, and/or retkldeseptive

in the conclusion it leads consumers to drald. {12.)

Plaintiff also alleges that the Detergent contains a “number of known skamiti(id.
18), butthat the ingredients for the Detergent are not listed on thespotil easilyaccessible
online. (d. 1 15.) As such, Plaintiff contends thdtis unlikely consumers seeking to purchase
detergents recommended by dermatologists for sensitive skin would haxeaaagable way of
knowing that the ingredients are irritating to sewsiskin and notthe “#1 recommendedby

dermatologists forhis skin type.id.)

Plaintiff allegeshe and putative class members were ultimdtigeived and misl€dnto
believing that the Product was recommended by dermatologists, and that fhteodexaised him
and putative ess members to purchase thetddgemn over other available alternatives, and to pay

a “premium or inflated price” to Costco, “instead ofghasing another[,] cheaper detergerid.



1 20) Plaintiff alsoalleges that, had he and putative class members never viewed the allegedly
deceptive label, they would not have ptid alleged premium(Id.) Plaintiff further contends

that dermatologistecommendations are an important, material factor for Plaintiff and putative
class members in determining which detergent product to purchase, and that theyotieated

to select Defendant’s Detergent because of the allegedly misleadie I{a. 1 21.)

STANDARD ON A MOTION TO DISMISS

Under Rule 12(b)(6), the inquiry is whether the complaint “contain[s] sufficastual
matter, accepted as true, to ‘state a claim to relief that is plausible on its #askctoft v. Igbal
556 U.S.662, 678 (2009)quoting Bell Atl. Corp. v. TwomhIl$50 U.S. 544, 570 (2007 g¢cord
Hayden v. Patersqrb94 F.3d 150, 160 (2d Cir. 2010). “While legal conclusions can provide the
framework of a complaint, they must be supported by factual allegatitthsat 679. To survive
a motion to dismiss, a complaint must supply “factual allegations sufficemaite a right to
relief above the speculative level. ATSI Commc’ns, Inc. v. Shaar Fund, L#93 F.3d 87, 98
(2d Cir. 2007) quoting Twombly550 U.S. at 555). The Court must take all material factual
allegations as true and draw reasonable infegeimcthe normoving party’s favor, but the Court
is “not bound to accept as true a legal conclusion couched as a factual @lgyatito credit
“mere conclusory statements” or “[tlhreadbare recitals of the elements of a causerof Igbal,
556 U.S. at 678quoting Twombly550 U.S. at 555). In determining whether a complaint states a
plausible claim for relief, a district court must consider the context and “dravis judicial
experience and common senstd’ at 662. A claim is facially plesible when the factual content
pleaded allows a court “to draw a reasonable inference that the defendant is liatile for

misconduct alleged.’ld. at 678.



DISCUSSION

I.  ClaimsUnder New York General BusinessLaw 88 349 and 350
Plaintiff assertshat the Lhel violatesGBL 88 349 and 35Decause itdlsely implies that
the actual Btergent in question is recommended by dermatobofpstthose with sensitive skin
based upon the “ambiguity as to which, if any, of the brand’s product detergesislaced from
the dermatologists’ recommendation,” and the placement, font size and genseaitgiion of
“key qualifying terms’onthe Label (Pl. Opp Mot. Dismisq“Pl. Opp.”), at 4, ECF No28 (citing
FAC 1114, 1617.), id. at 9 (“Even assuming that the eye of the reasonable consumer would, in
the brief moments of viewing the product label, both notice and unpack the implications of its
small am unbolded, hard to notice disclaimer, one would still be misled in reasonably
understanding that the brand recommendation relates to all of the brand’s detergendisgi the
brand detergent contained in the subject labeled bjt{@ting FAC Y 14).) Defendants assert
that Plaintiff fails to plausibly allege that the Product label is false or misleadi®geDef. Mem.
Supp. Mot. Dismisg“Def. Mem.”), at 78, ECF No.25.) Defendantsdo not argue that the
detergentin questionis in fact recommended by dermatologists; instehey contendthat the
Label is limited to a claim about ti#dl Free Clearbrand itself that the text othe label is easily
read and clearly conveys this message, and that a “reasonable consumer actadplseaader

the circumstances understands what it means for doctors to recommend a ‘brand’ ed twpaos

! Defendantsriefly asserthatall of Plaintiff's claims must fail because they are all premised upon theiasgbat

the Product label is false or misleadin@eéDef. Mem. Supp. MoftTo Dismiss(“Def. Mem.”), at 78, ECF No.25)
(arguing Plaintiff fails to plausibly allege falsityr deception under GB§8 349 and350, and noting;'[s]imilarly, to
state a claim for negligent misrepresentation under New York law(ifflaisecond cause of action), a plaintiff must
allege ... that ‘the defendant made a false representation’ which $leecshould have known was incorrect ...
[Furthermorg, Plaintiff's claim[] ... for unjust enrichment (Plaintiff's fourth caustaction), and his request for an
injunction ... (fifth cause of action), are likewise premised solalyig assertiothat the ... Label is misleading ...
The premise for all oPlaintiff's claims is that the.. Label is false or misleading. Absent such allegations, none of
Plaintiff's claims survive ... Accordingly ... all of Plaintiff's causes of action should be dssad.”)(internal
citations omittedl



particular product.” (Def. Reply Mot.to Dismiss, at & ECF No.29 (“There is no conceivable
reason for casumers to miss that it is the ‘detergent brand,’ not this particular Product” that is th
subject of the recommendation on the lab&gf. Mem. at 714.) For these reasons, Defendants
argue that the Court can decide, as a matter of law, that the Lab&l wot have misled a
reasonable customerSé¢eDef. Mem, at 8.)

Section349 prohibits “[d]eceptive acts or practices in the conduct of any business, trade or
commerce or in the furnishing of any service in this statdl]¥. Gen. Bus. Law 8§ 349(a)A
plaintiff asserting a cause of action under Section 3#Rist{[demonstratethree elements: first,
that the challenged act or practice was constoriented; second, that it was misleading in a
material way; and third, that the plaintiff suffered injury as a result of theptleeact.” Rephen
v. Gen. Motors Corp.15-CV-5206 (NSR), 2016 WL 4051869, at *4 (S.D.N.Y. July 26, 2016)
(internal quotation marks and citatioosiitted. The deceptive act may lzerepresentation or
omission. Braynina v. TJX Companies, Ind5CV-5897 (KPF), 2016 WL 5374134, at *4
(S.D.N.Y. Sept. 26,@16) The standard for recovery undéew York General Business Law §
350is identical to that of Section 349, with the caveat that it is specific to false adgertdsirat
*4 (“The standard for recovery under ... 8 350, while specific to false advertisinpersvise
identical to [8] 349”)citing Goshen v. Mut. Life Ins. Co. of N.¥98 N.Y.2d 314, 324 n.1 (2002))
seeN.Y. Gen. Bus. Law 8§ 35(oting Section 350 prohibits “[flalse advertising in the conduct of
any business, trade or commeaozen the furnishing of any service in this s{gdt¢. Given this
overlap “courts have found that the scope of § 350 is as broad as that of.§ 346 that its
essential elements are the sdmBrayning 2016 WL 5374134, at *&iting Orlanderv. Staples

Inc., 802 F.3d 289, 300 (2d Cir. 20}5)



As Defendant acknowledgeshether a representation or omissiorméseptivedepends
upon the likelihood that it will rhislead a reasonable consumer actingamegdy under the
circumstances.” Cohenv. JPMorgan Chase & C.498 F.3d 111, 126 (2d Cir. 2007)
(quotingOswego Laborersi.ocal 214 Pension Fund v. Marine Midland Bank, N2 N.Y.2d
20,(1995)) (“The New York Court of Appeals has adopted an objective definition of ‘mistgadi
under whichthe alleged act must be ‘likely to mislead a reasonable consumer actingat#gso
under the circumstancey, (Def. Mem. at 8)(citing Becker v. Cephalon, Inc14CV-3864
(NSR), 2015 WL 5472311, at *1 (S.D.N.Y. Sept. 15, 2015)

Generally, thisinquiry is not appropriate on a motion to disnfisKacocha v. Nestle
Purina Petcare C9.15-CV-5489 (KMK), 2016 WL 4367991, at *14, *16 (S.D.N.Y. Aug. 12,
2016) (emarking that'ample case law exists allowing 8§ 349 claims over allegedly deceptively
labeked consumer goods to progress beyond the mtioiismiss stage, largely based on the view
that the question of what might deceive the reasonable consumer is argoef&ta” andnoting
only in* rare situation[s]is] granting a mtion to dismiss.. appropriateiith respect to the issue
of whether a reasonable consumer would be misled by representations about a prothuct .... [
commenting thdtdiscovery may well yield a different conclusion at summary judgment.”)
(citation omitted)seeSilva v. Smucker Nat. Foods, Indo. 14-CV-6154 (G) (RML), 2015 WL
5360022, at *10 (E.D.N.Y. Sept. 14, B)1(“W hat a reasonable consunseimterpretation of a
seller’s representation might be is generally an issue of fact that is not apprapridéeision on

amotion to dismiss. | cannot say as a matter of law at this early stage of theataseettsonable

2“At the motion to dismiss staget action under § 349 is not subject to the pleadiitig-particularity requirements
of Rule 9(b) ..., but need only meet the bomes noticeoleadingrequirements of Rule 8(a) ....Kacochav. Nestle
Purina Petcare Cq15-CV-5489 (KMK), 2016 WL 4367991, at *13 (S.D.N.Y. Aug. 12, 20(d)ing Pdman ex rel.
Pelman v. McDonald& Corp, 396 F.3d 508, 511 (2d Cir. 2005)).



consumer could not interpr¢éDefendants] representations to be a factual claim abjé
product’s]ingredients.”) (internal citation omitted}egedies. Hain Celestial Grp., In¢.14-CV-

5029 NSR, 2015 WL 2168374, at *10 (S.D.N.Y. May 7, 2015) (“Whether a reasonable consumer
would be deceived by a produabelis generally a question of fact not amenable to determination
on a motion to dismiss,;’Verizon Directories Corp. v. Yellow Book USA, 1309 F.Supp. 2d

401, 407 (E.D.N.Y.2004) (notinin reference taLanham Act clain? that“[a] federal trial judge,

with a background and experience unlike that of most consumers, is hardly in a positioarts decl
that reasonableonsumers would not be misled, and indicating that resolution of the issue may
require “surveys, expert testimgrand other evidence of what is happening in the real wyrld”

see also Goldemberg v. Johnson & Johnson Consumer Companig8,in&upp. 3d 467, 449

80 (S.D.N.Y. 2014) (“Although ‘the presence of a disclaimer or other clarifying
languagemaydefeat aclaim of deception,the Court cannot hold as a matter of law that the
product labels are not misleading to a reasonable consyrt@ting Fink v. Time Warner
Cableg 714 F.3d 739, 742 (2d Cir. 20)3)

Evenassuming the entire text of the Lakslully visible and easily readhe Court cannot
concludeas a matter of lavithat no reasonable consumen this motion to dismiss, that no
reasonable consumer could be misled into believing that the Label indicates lthidteblotand,
and in turn, the landproduct bearing thactualLabel, are recommended by dermatologists for
sensitive skin.Notably, whether an interpretation is unreasonable as a matter of emésally
reached at this stage only where, for instaagelaintiff's claims as to the impressigthat a

reasonable consumer might draw gpatently implausible or unrealistic. SeeStoltzv. Fage

3 SeeKacocha 15-CV-5489 (KMK), 2016 WL 4367991, at *17 (S.D.N.Y. Autp, 2016)“Violations under the
Lanham Act, 15 U.S.C. § 1125(a), and § 349 claims “are governed bynkessandards)’(citing Buffalo News,
Inc. v. Metro Grp., InG.No. 12CV-808, 2013 WL 321578, &1-2 (W.D.N.Y. Jan. 28, 2013)).



Dairy Processing IndusS.A, No. 14CV-3826 MKB), 2015 WL 5579872, at *20 (E.D.N.Y.
Sept. 22, 2019)notingthe[pending case‘d[id] not presenthe type of patently implausible claim
that warrants dismissal as a matter of |ased on the reasonable consumer prongrhphasis
added) compareid. at *4, 14-21(declining to determine as a matter of law thatasonable
consumer would not be deceived by Defendant’s label marketing yogurt as 0Vatatiespite
indications that product contained calories, and noting “the mere inclusion of an accurate
disclaimer does not necessarily cure other potentially misleading statemegpsesentations ...

in alabelor advertisement})in re Frito-Lay N. Am., Inc. All Nat. Litig.12-MD—-2413, 2013 WL
4647512 at *1516 (E.D.N.Y. Aug. 29, 2013jnoting, on motion to dismiss claims based on an
allegedly misleading “AlNatural” label on products containing genetically modified organisms
("“GMOs"), that although language on the product packaging, “Made with ALL NATURAL
ingredients,” was surrounded by text stating “No MSEo Preservatives-No Atrtificial
Flavors,” whth “g[a]ve context to the labal’center pronouncement” the court could not “hold as
a matter of law that.. no reasonable consumer would be deceived into believing the product is
GMO-free...."), with id. (inferring that, to conclude as a matter of law that an interpretation is
unreasonable requires satisfying “theavy burden of ‘extinguish[ing] the possibilithat a
reasonable consumer could be misled” by a product label, and d@mggsal as a matter of law

is warranted where alleghdmislealing interpretation border[ed on fantasy) (internal citation
omitted) (emphasis addediRed v. Kraft Foods, Inc2012 WL 5504011 at *3 (C.D. Cal. Oct.

25, 2012% (dismissing claim based upon allegedly deceplakel indicating crackers wetmade

with real vegetablesihere®it strain[ed] credulity’ to imagine that a reasonable somer would

believe that the box of crackemsquestiorf'contain[ed]a huge amounts of vegetablesid noting

4SeeKacocha2016 WL 4367991, at *14.22(S.D.N.Y. Aug. 12, 2016)noting “California’s ‘reasonable consumer’
inquiry can properly inform New York”")



“[t]he fact remains that the product is a box of crackers, and a reasonable conslnedamiliar
with the fact of life that a cracker is not composed of primarily fresh vegstalfemphasis
added) Videtto v. Kellogg USA2009 WL 1439086 at *3 (E.D. Cal. May 21, 20Q@ismissing
claims because it was unlikely consumers would believe that “Froot Loep=al contains real,
nutritious fruih; McKinnis v. Kellogg USA07-CV-2611, 2007 WL 4766060, at *4 (C.D.Cal.
Sept. 19, 2007) (dismissirggaim based upon allegedly deceptive packaging as a matter of law
where plaintiffs’allegations were “not rational, let alone reasonable”)

Nor do thecases cited by Defendandicate a ruling to the contrarg requiredas these
cases are easily distinguishable from the instantraotidhis issue.SeeDef. Mem. at 89) (citing,
for exampleFink, 714 F.3d 73%9dismissing consumer fraud claims on basis that “plaintiff[,] who
allege[d]that he was deceived by an advertiseentay not misquote or misleadingly excerpt
the language of the advertisement in his pleadingseg also Stolt22015 WL 5579872, at *19
(noting the fssue ... in Fink, was ... whether Plaintiffsalleged expectatiorwas actually
inconsistent with the reality.”y Because the Court finds Plaintiff has plausibly alleged that the
Label was misleading, his GBL claims survive at this stage.

1. Negligent Misrepresentation

To allegea claim fornegligentmisrepresentatioaplaintiff must assert(1) the defendant
had a duty, as a result of a special relationship, to give correct infonn@jdhe defendant made
a false representation that he or she should have known was incorrect; (3) the iofiosogilied
in the representation was known by the defendant to be desired by the plaintiffeioous s

purpose; (4) the plaintiff intended to rely and act upon it; and (5) the plaintiff reagoekdd on

5 Because the Court finds Plaintiff has plausibly allelgisdGBL claims on this basis, the Court need not addness t
parties’ alternate arguments. Nor do Plaintiffs’ other claims fail, asridehts argue, on the basis that Plaintiff has
failed to allege that the Label is false or misleadirfgee(supraat5, note 1.)
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it to his or her detrimerit. Anschutz Corp. v. Merrill Lynch & C®%90 F.3d 98, 114 (2d Cir. 2012)
(internal quotation marks omitted).Defendand argue that Plaintiffs claim of negligent
misrepresentation should be dismissed because Plaintiff has failed to plalisipthe first
element— that a requisite speciallagionship exists between him and Defendant Broducts.
(SeeDef. Mem. at 17)

“In the commercial context, a closer degree of trust between the parties thahthieat
ordinary buyer and seller is required to establish the ‘existence of ... alsgdaiionship ...
[capable of] giv[ing] rise to an exceptional duty regarding commercedddp and justifiable
reliance on such speeth. Izquierdo v. Mondelez Idf’ Inc., 16-CV-04697 (CM), 2016 WL
6459832, at *8 (S.D.N.Y. Oc26, 2016)citing Kimmell v. SchaefeB9 N.Y.2d 257, 2641996).
To determine whether a special relationship, and in turn, a duty to provide correct fi@orma
exists,courts look to the following factors: “whether the person making the represerelil or
appeared to hold unique or special expertise, whether a special relationshipaftardidence
existed between the parties; and whether the speaker was aware of the use tewifmimtation
would be put and supplied it for that purpostd’ (citing Kimmell 89 N.Y.2d at 264. However,
“[b] ecause ‘casual’ statements and contacts are prevalent in business, liabilitgamthercial
context is ‘imposed only on those persons who possess unique or specialized expetticarer
in a special position of confidence and trust with the injured party such that eebanthe
negligent nisrepresentation is justified.’Greene v. GerbdpProd. Co, 16-CV-1153 (MKB), 2017
WL 3327583, at *25 (E.D.N.Y. Aug. 2, 201{QuotingEternity Glob.Master Fund Ltd. v. Morgan
Guar. Trust Co. of N.Y375 F.3d 168, 188 (2d Cir. 2004); and citiDgllas Aerospace, Inc. v.

CIS Air Corp, 352 F.3d 775, 7882d Cir. 2003)(“[T]he law of negligent misrepresentation

11



requires a closer degree of trust between the parties than thatoodlitherybuyer andsellerin
order to find reliace m such statements justified.”)).

Plaintiff cites toHughes v. Ester C C®30 F.Supp.2d 439 (E.D.N.Y. 2013)in support
of hisassertion that the “special relationship” necessary to assert a negligsregr@sentation
claim exists between the partiedn Hughes v. Ester C Cowhich involved the deceptive
marketing ofavitamin tablef the court found that the plaintiff had pled sufficient facts from which
a special relationship could be inferred betwtherpartiesvhere defendants “held themselves out
as holding a type of special expertisegarding the purported health benefits of thlaletin
guestionbased upon various representatiorexle Hughes 930 F. Supp. 2d 439Specifically,
the court noted thablaintiff allegeddefendant’s website contained a section entitled “Ask an
Expert,” which represented that the “expert” took the vitamin tdllaty” him or herself based
upon “clinical research ... support[ing] the use of th[e] proddcst the expert believed the tablet
was backed by “good clinical research” ahdt“the company [was].. completely committed to
clinical studies.” Id. at 475. In analyzing plaintiff's claim, the cousdlsonoted thatplaintiff
asserted thahe product’s label “contained language thatha very least, suggest[ed] some level
of medical or scientific backing for its claimgicluding that the vitamin came from the “#1

Pharmacist Recommended Branalhjdthat the contents of the vitamin “work[ed] synergistically”

6 Beyond asserting thatughes v. Ester C Cés an “outlier” decision that failed to comport with New York law and
“was not followed by several, more recent decisiongfedants do not engage with Plaintiff's contention thiat
casasrelevant to the instant actiorSdeDef. Reply at 10.) Th€ourt notes that Defendants provide no legal citations
to support their characterizations of this case, and in fact, subsequentasasastidisregardadughesas an outlier,
and instead, have cited to it on this very issBeg e.g, Greene v. GerbeProd. Co, 16-CV-1153 (MKB), 2017 WL
3327583, at *26 (E.D.N.Y. Aug. 2, 201 Bautista v. CytoSport, Inc223 F. Supp. 3d 182, 193 (S.D.N.Y. 2016)
Stoltz v. Fage Dairy Processing Indus., SI4-CV-3826 (MKB), 2015 WL 5579872, at *25 (E.D.N.Y. Sep®,
2015) (citing Hughes,and noting a “speciatelationship [may be sufficiently alleged].[where] defendants’
marketing held defendants out as haviggecial expertise regarding the purportealth benefitsof supplement;
labeling on supplement comt@id language suggesting medical or scientific backing for claims andddets’
website includedection purportedly written by ‘experecommending daily use of supplemérgcause it is gentler
on the stomach and because of all the clinical reseaatistipports the use of this produgt Amos v. Biogen Idec
Inc., 28 F. Supp. 3d 164, 171 (W.D.N.Y. 2014)

12



to “enhance absorptidof Vitamin Cinto one’s systeifi, providing “immune system support,”
and supportingheart healthantioxidant health, healthy bones and joints” among other thidgs.

Here,Plaintiff contends that Defendant Sun Products claim “clinical proof” of thefiten
of the All Free Clear products line and its mild effect on ski®eePl. Opp. at 19.) In support,
Plaintiff pointsto language from Sun Product’'s website indicating that the brand is “the #1
Recommendetirand by dermatologists, allergists and pa@tiansfor sensitive skiff and that
its products are hypoallergenic, and “clinically proven” to be mild on skid. af 19) (citing
https://www.altlaundry.com/products/sensitive-skiletergent’  Additionally, of course, the
Label from which this action stemisdicates that the Detergem from the “#1” brand
recommended by dermatgists for sensitive skin.

In Hughes as described previously, the Court relied on the volumecantent of the
representations made by the defendmahufacturer, taken together, to determine that the
plaintiff-consumer had plausiblyl@ged a special relationshijn the instant action, evetrawing
all inferences in Plaintiffs favor as the nonmoving party, the Court cannot firtdthkea
representations made by Sun Products on their website and tdbat their products are
“clinically proven” to be gentle on skin, and are “#1” resuoended by dermatologists and
allergists— resemble the instanceataloguedn Hughesin volume andsubstance As such the
Court cannotconclude, withHughesas the metric, that Plaintiff has plausibly allededts
sufficient for the Court to infer that théspecial relationship” necessary f@ negligent

misrepresentation claims present hereAs such, the Court cannot find that Plaintiff’'s negligent

" Though Plaintiff directs the Court to this language in its Opposition Mamadom, it does not cite to this language
in its Complaint. This website is publically available, and Defendants do not disputauthenticity of the siteSee
Wells Fargo Bank, N.A. v. Wrights Mill Holdings, LLT7 F. Supp. 3d 156, 167 (S.D.N.Y. 20{%fjor purposes

of a 12(b)(6) motion to dismiss, a counay takejudicial notice of information publicly announced on a parg/’
website as long as thevebsites authenticity is not in dispute and ‘it is capable of accurate and ready detgomih
(internal citation®omitted.
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misrepresentation claim, as assertean overcome th@resumptionthat advertisements are
generallyinsufficient to establisisuch arelationship Stoltz, 14CV-3826 (MKB), 2015WL
5579872, at *25 (E.D.N.Y. Sept. 22, 2015) (“courts have consistently held that asherits
alone are not sufficiehto establish &special relationshig’ Thus, the Court dismisses this claim
without prejudice.
. Unjust Enrichmerft

To state a clainfior unjust enrichment, a plaintiff must plead that (1) the defendast wa
enriched (2) at the plaintif’expense and (3) thequity and good conscience require the defendant
to make restitutionGoldemberg v. Johnson & Johnson Consumer Companies3 IicSupp. 3d
467,483 (S.D.N.Y. 2014accord Corsello v. Verizon N.Y., Ind8 N.Y.3d 777, 790 (2012) (“The
basis of a claim for unjust enrichment is that the defendant has obtained a bleicbfitrwequity
and good conscience’ should be paid to tlaepff’). Unjust enrichment is available as a cause
of action “only in unusual situations when, though the defendant has not breached a contract nor
committed a recognized tort, circumstances create an equitable obligationgrdrom the
defendant tdhe plaintiff. Typical cases are those in which the defendant, though guilty of no
wrongdoing, has received money to which he or she is not erititaarsellg 18 N.Y.3d at 790
This claim is “not available where it simply duplicates, or replaces)@ectional contract or tort
claim.” Id.

Plaintiff alleges that he paid a premium or inflated pdicectlyto Costco for the Detergent
Product rather than purchasirggcheaper alternative elsewhelge to Defendant Sun Product’s

deceptive and misleading labednd that Costco is thus liable under the theory of unjust

8 The Court need not addreBefendants’ argument that Plaintiff's unjust enrichment clainstnfiail because “the
label is not misleading,” as thzourt has found thalaintiff hasin factplausibly alleged that tHeabel is misleading.
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enrichment (SeePl. Am. Compl. at{f 20 Pl Opp. at 23) (Plaintiff does not allege that Costco
committed any deceptive act or engadge intentionally wrongful conduct .The claim is based

on different allegations of fadfrom those asserted against Sun Produet§]ostco’s unfair
enrichment through consumers’ mistaken purchases of a deceptively advertised aotkeat
only by Costo as opposed to Sun Product’s targeted acts of deceptive labelind an
independent theory of liability inequitable enrichment as opposed to consumer fraud and false
advertising.”) Defendants argudat Costco cannot be held liable “under angause[] of action
sounding in consumer deception, absent allegations that it actually participatesleadmg
activities.” (Def. Mem. at 14.7.)

Defendants do not cite a single case in whiclourt dismissedn unjust enrichmertaim
adequatehalleged against the retailer for sceipt of paymerfor a product beargpan allegedly
deceptive labebffixed by the manufacturer (SeeDef. Mem.,at 15-16 (citing, for example,
Sullivan v. Aventis, Inc14CV-2939 (NSR), 2015 WL 4879112, at *10 (S.D.N.Y. Aug. 13, 2015)
(unjust enrichment claim dismissed as duplicative where it was based on fattsalde other
claims); Cohn v. Kind, LLC 13-CV-8365 (AKH), 2015 WL 9703527, at *3 (S.D.N.Y. Jan. 14,
2015) @ismissingfalse advertisement claim sevted against retailerfor manufacturer’s alleged
mislabeling of products because plaintiffs failed to allege any “specifiauctnidly retailershat
would impute manufacturerallegedlydeceptive statements to them, amdduse retailersho
“simply” “authoriz[ed] the sale” could not be helidariously liable forfalse advertisement clajm
Corsellg 18 N.Y.3d at 790 (yust enrichment claim duplicative ofher claims asserted against
defendant);Fagan v. AmerisourceBergen Cor@56 F. Supp. 2d 19812 (E.D.N.Y. 2004)
(holding plaintiff could not hold defendant retailer liable “under theories of negkgémneach of

warranty, or strict liability’under circumstance alleged Furthermore, thoughpparently not
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directly addresseth this Circuit instructive case law militaseagainstlismissingat this stage,
Plaintiff's unjust enrichment claipasserted only against the retailer for the “premitiaintiff

was allegedlynduced to pay for a product he believed was most recommended by dermatologists
for sensitive skin SeeWaters v. Electrolux Home Prod., In@é54 F. Supp. 3d 340, 351 (N.D.W.

Va. 2015§ (unjust enrichment claim failed as asserted against manufacturer becaus# plain
purchased allegedly defective product from retailer and thusaliconfer a direct benefiipon

or pay “premium’to manufacturer directly Dzielak v. Whirlpool Corp 26 F. Supp. 3d 304, 330
(D.N.J. 2014) (“dismiss[ing] the unjust enrichmentimaas against [the manufacturemly,
because the [{gdintiffs conferred no direct benefit ofthe manufacturgr’ noting “[w]hen
consumers purchase a product from a third party, they confer a benefit on that third party, not on
the manufacturér and “find[ing], however, that Plaintiffs have adequately stated unjust
enrichment claims as against the [retaileb®cause [tlhe FAC alie[d] that Plaintiffs conferred

a direct benk on the retailerdefendants ... [by] pa[yinghose retail defendants a price premium
due to the mislabeling of tHeroduct in question]... [and] that Defendants.. [were] unjustly
enriched by retaining the revenues ded from Plaintiffs’purchases .... Whicket[] forth the
elements of an unjust enrichment claim(internal citations omitted)Snyder v. Farnam

Companies, In¢.792 F. Supp. 2d 712, 724 (D.N.J. 2011) (unjust enrichment cgmmst

°The Court appreciates that case law precedent can vary by §atepareDzielak v. Whirlpool Corp.26 F. Supp.
3d 304, 330 (D.N.J. 2014y many courts have suggested that there are no significant disparities umjtis¢
enrichment laws of the 50 statgdqciting Snyder v. Farnam Companies, In£92 F. Supp. 2d 712, 723.N.J. 2011)
(“Numerous courts have held that unjust enrichment laws do not vary substantie manner from state to state.”)
with Hughes v. The Ester C C817 F.R.D. 333, 353 (E.D.N.Y. 2016gconsideration denied sub nqQra017 WL
3129767 (E.D.N.Y. July 21, 201T7)States differ as to the relationship or connection that must exist bethesen t
parties for an unjust enrichment claijn(citing Vista Healtlplan, Inc. v. Cephalon, Inc06-CV-1833, 2015 WL
3623005, at *29 (E.D. Pa. June 10, 2015) (explaining differences betweersvatate laws including New Yoik’
unique requirement that a “relationship or connection between the phaiés notoo atenuated” must be shown)).
However, the Court findsases from sister circuits nonetheless informative as to the survidiofiff's unjust
enrichmentlaim at this juncture.
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manufacturer failetvhere plaintiffpurchasedhe allegedly deceptive products froetailer rather
than manufacturgr Delahunt v. Cytodyne Tech241 F. Supp. 2d 827, 836 (S.D. Ohio 2003)
(“Plaintiff[s] alleges that ... [they] conferred a benefit upon ... [Retdilefendants] when they
purchased [the product] ... and that it was unjust for the Defendants to retain the bergtfit in |
of the fact that the product purchased ... was not what it was purported to be. Accordingly, the
Plaintiff has asserted claims ... that meet all of the required elemengs diaim of unjust
enrichment.”);seealso Brown v. Gen. Nutrition Companies,.I®56 F. App’x 482, 484 (2d Cir.
2009) (reflecting unjust enrichment claiwas asserted against GNC as retaileratilegedly
deceptiveproduct in consumer frawattion); cf. Hughes v. Ester C G®30 F. Supp. 2d 439, 471
(E.D.N.Y. 2013) (noting “[uhder New York law, unjust enrichment does not require a direct
relationship between the partiesvhere plaintiff asserted said claim against manufagturer
Because Plaintiff alleges a separate claim of unjust enrichment against Coshep dicect
recipientof a premium paid for an allegedly deceptively mislabeled prodittisastagethe Court
finds that Paintiff has plausibly alleged a claim fanjust enrichment against this Defenddht.
V. Injunctive Relief

Defendant moves to dismiss Plaintiff’s fifth cause of actionrfunctive relief Plaintiff
neglects to respond to Defendants’ argume@n this basis, the Court may deem this claim
abandonedSeel05 Mt. Kisco Assocs. LLC v. Caroz2aCV-5346 (NSR), 2017 WL 1194700,
at *22 (S.D.N.Y. Mar. 30, 2017) (finding plaintiffshoicenot to oppose Defendants'guments

purposefuland deeming that cause of action abandp(mting Tuman v. VL GEM LLCL5CV-

10 That Plaintiff could perhaps pursue an unjust enrichment claim against&luc as the manufacturer does not
necessarily preclude him from pursuing such a claim against Costco asilee. rés the Court notes, Defendants
have cited no cases indicating such a claim may not proceed against auetigethe circumstances present here
or that it would be appropriate to make such an inferential feahas the Couitlentifiedany. Nor, asndicated
previously, is the Court convinced by Defendaarguments that can deem this clairduplicativeat this stage

As such, the CougtermitsPlaintiff's unjust enrichmentlaim to proceed at this stage.
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7801 (NSR), 2017 WL 781486, at-&(S.D.N.Y. Feb27, 2017) (citingNestchester Cty. Indep.
Party v. Astoring 137 F. Supp. 3d 586, 618 (S.D.N.Y. 2018bandonment constitutes an|[ |
independent ground for dismissal”)).

The Courtalsonotes thatan injunction is a remedy, not a cause of acti@agoviav.
Vitamin Shoppe, Inc14-CV-7061 (NSR), 2016 WL 8650462, at *10 (S.D.N.Y. Feb. 5, 2016)
(citing Miller v. Wells Fargo Bank, N.A994 F. Supp. 2d 542, 558 (S.D.N.Y. 2014)). “The Csurt’
task on a motion to dismiss is to consider theutcallegationsn [Plaintiff’'s] complaint to
determine if they plausibly suggest an entitlement to relief, and not to determirgptbpreate
remedy.” Id. (citing RJ Capital, S.A. v. Lexington Capital Funding Ill, LttlO-CV-24 PGG,
2011 WL 3251554, at *16 (S.D.N.Y. July 28, 2011) (internal citation and quotation marks
omitted).

Accordingly,the Court dismisses Plaintiffidaim for injunctive reliebn both base The
Court does not, however, take any position as to whether injunctive relief is an apprepredyg
for Plaintiff's surviving claims, and such relief may only be granted upon a proper showing.

CONCLUSION

For the foregoing reasonBefendants’motion to dismiss iISGRANTED in part and
DENIED in part. In accordance with this OpinioRJaintiff’'s cause of actiorfor injunctive relief
is dismissedwith prejudice and Plaintiff's cause of actiorfor negligent misrepresentation is
dismissed without prejudice. Should Plaintiff seek to amend his complaint withd reegére
negligent misrepresentation claims request to amend must be made by letter application within
fifteen days of the date of this Memorandum and Ordére letter shall address the lepalses
upon which any proposeainendmentvould be based, and fadr address why any amendment

would not be futile or inconsistent with this Memorandum and Ord&rproposed Second
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Amended Complaint must be appended to the letter request. Defendants are directed to respond
to Plaintiff’s letter application within ten days. The Clerk of Court is also directed to termination
the motion at ECF No. 24.

Dated:  September 25,2017 SO ORDERED:
White Plains, New York

NELSON S. ROMAN
United States District Judge
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