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NELSON S. ROMAN, United StatdBistrict Judge

These appeals iae out of the Chapter Bankruptcy matteof Armonk Snack Mart, Inc.
fild/b/a Friently Service Armonk, Inc. f/d/b/&riendly Service New Rochelle, In¢:Debtor,”
“Armonk” or “Appellant”). The principle case arose out of Armonk’s voluntary Chapter 11
petition filed in the United States Bankruptcy Court for the Southern District of Yark
(“Bankruptcy Court”) and concernsommercialproperty located at 360 Main Street, Armonk,
New York (the “Premises”) on which Robert Porpora Realty Corp. (“Porpora Realty”) is the
landlord The other appeals involve appellégRsbert Porpora, Robert Porpora Realty, Inc.
(“RealtyInc.”), Gas Land Petroleum, Inc. (“Gas Land¥)ajed Nesheiwat, Mousa Mart, Inand

Mousa Nesheiwat All of the appeals relate to the following three agreements concerning the
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subject Premises: (1) a lease agreement dated January 24, 2002 and entered end-betvay
Service New Rochelle, Inc. (“Friendlydnd Porpora Realty (the “Lease”); (2) a letter agreement
dated July 1, 2009 between Porpora Realty and Frigftiady “Letter Agreement?)and (3) a
purchase agreement between Porpora Realty and Gas Land dated Februaryti3e 2G52 (and
Agreement”) In sum, Armonk maintas it was the rightful tenant under the Lease and entitled to
exercise the purchase option thereunder, it was entitled tef@ato the Letter Agreement, and
that by entering into the Gas Land Agreement, Porpora Realty, Gas Land, asdtotispired to
tortuously interfere with Armonk’s rights under the Lease and Letterefgeat.

Currently pending before this Court are five &ppeals The success of each appeahs
on the question of whether Bankruptcy Court Judge Robert D. Drain properigcappllateral
estoppel to a state court determination that Armonk was not a successor in iotErestdly.
Upon applying this doctrine, Judge Drain found that Armonk was not a tenant pursubst to
Lease and thus denied its motion to assume in the principle Bankruptcy c233755RDD)).
The remaining appeals stem from various motions to remand to state court anchfioarg
judgment (filed in the attendant adversary proceedings) that were grahtgd of the finding on
the motion to assume. For the reasons that follow, Judge Drain’s orders dated June15, 2016

June 10, 2016, and January 13, 20dré hereby AFFIRMED and the appealsRISMISSED?

! There are two orders dated June 15, 2016; one in each of the following bankasgtsy1&22375 and 18225.

2 There are two orders dated January 13, 2017, corresponding to each of the followmngptes cases, 18226A
and 158226.

3 Armonk also moved by Order to Show Cause for a stay which would réstoaetomatic bankruptcy stay pursuant
to 11 U.S.C& 362a), pending the outcome of this appe&8ledeCF Nos. 12, 227, 29.) This Court was subsequently
advised that a decision on the Order to Show Cause requesting a stay ofé¢leelipgs was no longer imminent, and
the Court thus reserved its ruling dretmatter. In light of the fact that the appeal is now being decided, dee ©Or
Show Cause for a stay is moot.



BACKGROUND

l. State Court Proceedings

The Bankruptcy matters relate to various cases filedNew York Supreme Court,
Westchester County (“State Court”) atitk North Castle Justice Court (“Justice Court”). The
casegemoved fromJustice Court were holdovproceedings initiated by Porpora Realty to evict
Friendly, while many of the State Courtiaas were initiated by Armonk in an attempt to exercise
contractuakights contained in the Lease and/or the Lease Agreementoatained claims$or
tortious interference with a contracthe Lease was entered into on January 24, 2002 between
Porpora Realty and Friendly for a term of 10 years to terminate on January 31, 208thale
tenant gave timely notice of its intent to renew or exercise an option to punctizesided in the
Lease. (SeeAppellant’s 16¢cv-5887 Appendix related to the PorporaaRe Litigation (“Porpora
Appendix” or “PA’), No. 8, Exs. E, at 2, 12-13.)

The spat of litigation began in April of 2008, whEorpora Realtynitiated an eviction
proceeding against Friendindin responsekriendlycommenced a lawsuib exercise its ght to
purchase th@remises (SeeArmonk Brief in Support of its :6v-5887 Appeal (“Armonk Br. 17)
(16-cv-5887 ECF No. 7), at 5; Porpora Realty Corp. iBrResponse to Armonk’$6-cv-5887
Appeal(“Porp. Br.”) (16cv-5887 ECF No. 9), at %.In anattempt to resolve the litigatipRorpora
Realtyand Friendly entered into the Letter Agreement, wipietmittedFriendly to exercise the
Leases purchase optiofor $1,625,000.00. SeePorp. Br.,at 4;PA No. 8, Ex. |.)

Some timebetween December 0f021 and January of 2012, BPD Bank initiated a
foreclosure action against Porpora Realty and Friefidey “Foreclosure Action?)alleging that
the mortgagevas in default and th&PD Bank wasentitled to foreclose on the propertySeg
Armonk’s Brief in Support of its 1#v-6400 Appeal (“Armonk Br. 2”), at &ee alsdGas Land

17-cv-6400 Brief for Appellees (“GL Br.”) (1:¢v-6400 ECF No. 11), at 5.)



In the interim, thoughrriendly and Robert Porpora entered into the Letter Agreement, the
purchase optionvas neverexercisedandin February 0f2012 Porpora Realtgommenced a
seconceviction proceeding in thiusticeCourtagainst Friendly. eePANo. 3, Ex. J. Somewhat
contemporaneously with the initiation of that lawsuit, on February 3, 2®tpora Realty
entered into the Gas Land Agreement, whereby Porpora Realty agreedte Bedirhises to Gas
Land. GeeAppellant’s 17cv-6400 AppendiX related to the Gas Land Tortious Interference
Action (“Gas Land Appendix” or “GA"), Ex. E.) In a subsequent foreclosure agreg@Gesnt.and
agreed to assume the BPD Bank mortgage and Porpora Realgntedo “a judgment of
foreclosure and sale."S€eGA, Ex. F, at 2.)

Thereafteron February 27, 2012rmonk commence@n action in State Qot against
Porpora Realty, Gas Land, Nesheiwat, and BPD Bank, for specific performatioe loétter
Agreement oto exercise the purchase option under the Lease, and for tortious interferénae wit
contract(“Initial Action”). (SeePA No. 8, Ex. J. On a summary judgment motion, Justice
Connollyheld that the Letter Agreemenas a validenforceableontractagainst Robert Porpgra
but explicitly found that there were issues of fact as to whether Armonk wtscetd specific
performance (SeePA No. 8, Ex. M, at §. Following Justice Connolly’s decision, the parties
went to trial on the issgeof specific performance and tortious interferebedore Justice
Bellantoni, which concluded on January 16, 2012A Ko. 9, Ex. 2.)

At trial, amongothers to testify werb®Ir. SammyEljimal, principal of Armonk andPeter

Kennedy(*Kennedy”), Armonk’s accountant. During his testimomjr. Kennedynotedthat he

4 There is some contention between the parties as to whether oreno¢dbe had actually expired at this time.
(CompareArmonk Br. 2, at 67; GL Br., at 5.) Whether the Lease did in fact expire by the time Gas LdrRbapora
Realty entered into this purchase agreement is of no moment to tike ohéhis appeal.

5 Gas Land and Armonk do not submit a joint Appendix containing the dotamgevant to the 1@v-6400 appeal.
Instead, they electronically filed attachments to their respective b(g#sECF Nos. 8, 10, 11.) All of the documents
relevant to this decision have been attached to Armonk’s brief, and thateedinces inhis decision will be to the
documents attached thereto, and referred to as the Gas Land Appendix.
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was unaware of any legal connection between Armonk and Friendly Service, andsthat
accoumnant for Armonk he prepared separate tax forms for each of the companiesy asete
two separate entities. SéePA No. 8, Ex. O.) Moreover, Mr. Eljimal testified that he had
previously sold=riendly Servicdreferred to therein as “New Rochelle”YSe€PA No. 8, Ex. P.)

At the close of the evidenc&as Landand Porpora Realtyoved to dismiss. First, Gas
Land moved to dismiss the claims for tortious interferemtéch Armonk voluntarily withdrew
(GA Ex. |, at 235-36.) Thdefendants moveon two additionagrounds: (1) that Armonk had no
standng to demand specific performance of the Letter Agreement; and (2) thamRrmas
otherwise not ready, willing, or able to make the purchaSeeQA, Ex. |, at 236-38)

All parties were given an opponity to argue the merits of the motion on the recoldl.; (
PA No. 9, Ex. 2. During that time, Armonk explicithargued the standing issuéGA, Ex. |, at
246.) In response, Justice Bellantoni questioned, “I'm not allowed to consideingt# it's not
raised?” and proceeded to allow significant argument by Armonk’s counsel osubke 8. at
252.) Moreover, Armonk raisestatements made ustice Connolly’s January 7, 2014 decision
in an effort to argue that Justice Connolly had alraatpficitly found that standing was not an
issue (Id. at250-51.) After oral argumentjustice Bellantoni granted the defendantstionrs to
dismiss on the record, (PA No. 9, Ex.a2,26162), andthereafterissued an amended judgment
(the “Amended Judgmentgrticulating the reasons for this outcomsegPA No. 8, Ex. A.)

Armonk appealed Justice Bellantoni’s decistonthe State Appellate Division, Second
Department (“Appellate Division”) who ised a decisioron April 27, 2016 affirming the

Amended Judgmerfthe “App. Div. Decision”). (SeePA No. 8, Ex. B(*App. Div. Dec.”).) The

6 Armonk has provided the pages from this transcript in piecemeal.pades provided in the Porpora Appendix
completely omit Armonk and Robert Porporargaments on the recordS€ePA No. 9, Ex. 2.) On the other hand,
the copy of the transcript provided in the Gas Land Appendix does not incluibe Bedlantoni’s decision on the
record, which follows page 260 in the transcripfedGA, Ex. I.) All references to the arguments made by both
parties will be to the transcript in the Gas Land Appendix, while JustitenBmi’s decision will be referred to in
the Porpora Appendix.



parties briefed the arguments and had oral arguthentafter In affirming Justice Bellantoni,
the Appellate Divieon unequivocally found thail) Armonk “failed to show that it was the
successor in interest to the party that entered into the option agreement’erf2f éwmonk
proved it was Friendly, it “failed to show that it was financially able tolmase theeal property
in question within a reasonable time after entering into the agreement up unéteha trial”;
and (3) that Armonk’s contention that Justice Bellantoni erred by considengtdinding
argument in the first place was “without merit” ripeularly because thstandingtestimony was
elicited from Armonk’s own witness, and Armodld not object at the time.ld; at 2.)

In the interim between Justice Bellantoni’'s Amended Judgment and the Appellate
Divison’s affirmance, Friendly commenced amsuccessful lawsuit in State Court to enfdtse
right of first refusal under the Lease, in light of the Gas Land AgreeftentRefusal Action”)
(SeePA No. 8, Ex. R.) The matter was dismissed on the grounds ¢fidicata on January 16,
2015 (d., Ex. S.) Subsequentlypn January 23, 2015, Porpora Realty issued a 30 Day
Termination Notice td-riendly. (SeePA No. 8, Ex. G.) Following that noticBorpora Realty
initiated its final eviction proceeding in the Justice Court in March of @& “Holdover
Proceeding”) (SeePA No. 4, Ex. Dsee alstArmonk Br. 1, at 1213; Porp. Br.,7.) In apparent
response to this proceeding, on March 17, 2015, Armonk alsoitsldohal State Court action
against, Gas LandPorpora Realty, Majed Nesheiwdpusa Nesheiwat, Mousa Mart, Inc., and
BPD Bankfor conspiracy totortioudy interfere with a contract(the “Tortious Interference
Action”). (SeePANo. 8, Ex. Z.)

[. Bankruptcy Court Proceedings

Armonk filed a Chapter 11 voluntary petition in the United States Bankruptcy Court for
the Southern District of New York on March 24, 2qfte “Purchase Option Action”)(SeePA

No. 1.) Along with that petitiorthe Holdover Proceeding was automatically stgyending the



outcome of the Chaptdrl case. On April 7, 2015, Porpora Realty moved to lift the automatic
stay. SeePA Nos. 23.) In June of 2015, Armonk moved to assume the Lease and substantial
litigation followed. SeePA No. 5.) Judge Drain heard oral argument on both motintisree
separat@ccasions; August 20, 2015, October 5, 2015, and June 9, ZBd&?A No. 9, Ex. 4-5;

PA No. 14) He resolved both motions by order dated June 15, 2016, granting Porpora Realty’s
motion and denying Armonk’s. S€ePA No. 11) Primarily, Judge Drain foud that collateral
estoppel precluded Armonk from moving to assume the Lease, in light of Justiaet@els
finding that Armonk was not a successor in interest to Friendly, and the Appellat®svis
affirmance thereof. SeeJun. 15 Order. Armonk’s 16€v-5887 Appeal seeks review of this order.

On April 8, 2015Porpora Realty removed the Holdover Proceeding to Bankruptcy Court
and was assigneddversary Proceeding Numbéb-8225(RDD) Contemporaneous with his
outcome in thePurchaseDption Action Judge Drain issued an orde@mandingthe Holdover
Proceeding to State Copand the 16&v-6065 Appeal followed. $eel6-cv-6065 ECF No. 1.)

The Foreclosure Action was also removed to Bankruptcy Court and given Adversary
Proceeding Number 18325. h light of his decision in the Purchase Option Action, Judge Drain
issued an order dated June 10, 2016 remanding the Foreclosure Action back to State Court. The
16-cv-6640 Appeal followed. Seel6-cv-6640 ECF No. 1.)

Armonk’s Tortious Interference Action watso removed to Bankruptcy Court on April 8,
2015 and given Adversary Proceeding numbeB286(RDD). Gas Land moved for summary
judgmentand Porpora Realty moved for partial summary judgnaat;argument was heard on
January 6, 2017. SeeGA, Ex. P.) During that hearing, Judge Drain granteath motions for
summary judgmerivased entirely on his ruling in the Purchase Option Actideh. af 45.) He
memorialized higlecisionas to Gas Land’s motidn an order dated January 13, 2t “Gas

Land Order”) (SeeGA, Ex. Q.) The 1€v-6400 Appeal followed. Seel 7-cv-6400 ECF No. 1.)



He memorialized his decision as to Porpora Realty’s motion in a separateatetedanuary 13,
2017 (the “Porpora Order”).Seel7-cv-6403 ECF No. 1.)The 17cv-6403 Appeal followed.
STANDARD OF REVIEW

A federal district court has jurisdiction to hear appeals of bankruptcy caletsoand
decisions. Fed. R. Bank. P. 8013. “Questions of law and mixed questions of law and fact are
subject tode noo review.” In re Soundview Elite Ltd.Nos. 14CV-7045(JPO), 14V-
7666(JPO), 2014 WL 7009070, at *1 (S.D.N.Y. Dec. 12, 2014). Questions of fact, on the other
hand are reviewed for clear error and should only be set aside when, “altheteyls thvideoe
to support it, the reviewing court on the entire record is left with the definitéramdonviction
that a mistake has been madéd. (quotingIn re Reilly, 245 B.R. 768) (B.A.P. 2d Cir. 2000)).
This standard applies to all findings of fact, “whatbased on oral or documentary evidends.”
re Plumerj 434 B.R. 315, 327 (S.D.N.Y. 2010).

DISCUSSION

Collateral Estoppel

It is well settled that collateral estoppahd other preclusion principles “apply in
bankruptcy proceedingsEvans v. Ottimp469 F.3d 278, 281 (2d Cir. 2008}ollateral estoppel,
or issue preclusion, is a doctrine which prohibits the litigation of any issugvéisapreviously
litigated and decidedSee Hoblock v. Albany Cty. Bd. of Electiof22 F.3d 77, 94 (2d Cir. 2005);
Prime Mgmt., Inc. v. Steinegge904 F.2d 811, 916 (2d Cir. 1990Where a federal court is
reviewing thepreclusiveeffect of a state court’s decisiastate law appliesMarrese v. Am. Acad.
Of Orthopaedic Surgeond70 U.S. 373, 380 (1985l New York collateral estoppel is triggered
where: “(1)the identical issue necessarily was decided in the prior action and is decitiee
present action, and (2) the party to be precluded from relitigating the issue hadrdftglir

opportunity to litigatdhe issue in the prior actionIn re Hyman 502 F.3d 61, 65 (2d Cir. 2007)



(citing Kaufman v. Eli Lilly & Co, 65 N.Y.2d 449, 4556 (1985)) Evans 469 F.3d at 281see
also In re Barowskj 257 B.R. 394, 405 (S.D.N.Y. 2004) (citinpcciov. N.Y. State Office of
Court Admin, 95 F.3d 195, 200 (2d Cir. 1996%ge also Evangl69 F.3d at 281. As it regards
bankruptcies,

“For a question to have been actually litigated so as to satisfy the idegjiyement, it
must have been properhaised by the pleadings or otherwise placed in issue and actually
determined in the prior proceedingEvans 469 F.3d at 282. Nevertheleisere need not be
perfect identity of issues.See Lefkowitz v. McGratill Global Educ. Holdings, LLC 23
F. Supp. 3d 344, 360 (S.D.N.Y. 2014) (citingpntana v. United Stated440 U.S. 147 (1979))A
court “must determine first, whether the issues presented by this litigation substance the
same as thosesolved in the prior litigation. . .” Id. (quotingMontang 440 U.S. at 155) (internal
guotations and alterations omittedi) bears noting that “the preclusive effects of a final judgment
are not altered by the fact that the judgment may have been wrong or rested ¢prniegie
subsequently overruled in another cask’'re Indu Craft Inc, Nos. 11CV-5996(JMF), 11CV-
6303(JMF), 11CV-6304(JMF), 2012 WL 3070387, at *10 (S.D.N.Y. Jul. 27, 2012) (quoting
Federated Dep’t Stores, Inc. v. Moit#b2 U.S. 394, 398 (1981)) (internal quotations omitted).

“A full and fair opportunity to litigate includes the right to appeal ‘if theefosants it.”
Algonquin Power Income Fund v. Christine Falls of N.Y.,, 1862 F. App’x151, 154 (2d Cir.
2010) (summary order). The standard of “actually and fully litigadggblies where it is “clear
that the litigant was afforded his day in court although [the issue was] not technically necessary
to the prior court’s judgment.Murphy v. Gallagher761 F.2d 878, 882 (2d Cir. 1985).

Critically, while collateral estoppel is aequitable doctrine, “Congress specifically
required all federal courts give preclusive effect to state court judgnvbetsever the courts of

the state from wich the judgments emerged would do s&élleran v. Andrijevic825 F.2d 692,

10



694 (2d Cir. 1987). This applies to bankruptcy courts as well, thereby precluding madtifafati

a state court judgment that would be granted preclusive effect in stateurbess “the judgment

was procured by collusion or fraud . . . or where the rendering court lacked jusisdidd.
DISCUSSION

The Elements of Collateral Estoppel are Met

The central issue to all of tiAgpeals is whetheludge Drain properly applig¢de doctrine
of collateral estoppel to Justice Bellantoni’'s October2@14 Amended Judgmeigand the
Appellate Divisions affirmance). Appelleesontend that Judge Drain prolyeapplied collateral
estoppel tahefinding that Armonk was not the same legal entity as, or the successor igtitdere
Friendly, leading to the conclusidhat Armonk was not the tenant on the Leasetagdering
denial of themotion to assume.SgePorp. Br., atl2-22; GL Br., 1324) Armonk, on the other
hand, principallyargues that the elements of collateral estoppel have not been met, and that the
equities do not favor the application of the doctrine in this céSeeArmonk Br. 1, atl4-15;
Armonk Br. 2, at 13-14.)This Court agrees with Judge Drain’s applicatiocafateral estoppel,
warranting affirmance of his Orders and dismissal of all of the appeals.

A. | dentity of | ssues

There is identity of issues between the Bankruptcy Court casethamtial Action in
State Court “For a question to have been actuatigated so as to satisfy the identity requirement,
it must have been properly raised by the pleadings or otherwise placed inridsaetaally
determined in the prior proceedinggvans 469 F.3d at 282lt is clear that the issue of standing
wasnotraisedin Porpora Realty or Gas Land’s pleadings in StaterCbut this is not outcome
determinative Standingwas neverthelesglaced in issue and actually determir®d Justice
Bellantoni During theState @urttrial, Kennedys testimony placed it ilssue when he testified

that asArmonk’s accountante was not aware of any business or financial interest relationship
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that existed between Armonk and Friendindthatthe companies/ere two separate entities for
which he prepared two separate tax retuSeePA No.8, Ex. O.) Armonk did not object to this
testimony (Id.) Atthe conclusion of the trial, and on the motion&at Land and Porpora Realty
to dismissfor lack of sganding and Armonk’s failure to demonstrate readiness, willingness, and
ability to purchase the propertjystice Bellantoni granted theotion on the record ansglsual an
Amended Judgment.Sée id.at 261;PA No. 8, Ex. 1 October 3, 2014 Amended Judgmant
Justice Bellantoni (“Am. Judg. see also SeBA No. 9, Ex. 2, at 236, 261.) Justice Bellantoni
held that*‘Armonk is not the same legal entity as, ‘formerly known as’ or otherwise entitled to
succeed to the rights off,] Friendly New Rochelle, the purchaser of the Properég doyn
defendant Robert Porpora Realty Corp.” (Am. Judg., at 3.)

Additionally, contrary to Armonk’s contentionsegArmonk Br. 1, at 19; Armonk Br. 2,
at 19), the issue of standing was necessary to support a valid and digalgat on the merits.
The primary issue before Justice Bellantoni at trial was whether Armonkntitled to exercise
therights undetthe Letter Agreement. In order to find that Armonk could, and should, purchase
the property under the Letter Agreement, Justice Bellantoni first had to detevhether Armonk
was the same entity as, or successor in intergstiemdly, as Armonk was not listed as a party to
the Letter Agreement. SeePA No. 8, Ex. I.) Whether the issue of standing was raised at the
pleadirgs stage or not is of no momeittwas nevertheless critical to a determination regarding
Armonk’s rights under the Letter Agreemént.

FurthermoreArmonk’s description of Justice Bellantonhslding is not only too narrow
a holding, but is plainly incorrect. Armonk argues that Justice Bellantoni “founelyntbat the

Debtor was not a party to the Letter Agreement” (SeeArmonk Br. 1, at 17; Armonk Br. 2, at

7 0On appeal from Justice Bellantoni’s decision, Armonk argued thatgiitsuNew York state law, defendants had
waived the standing argument by failing to raise it in the pleadiri§seApp. Div. Decision, at 2.) The Appellate
Division explicitly rejected Armonk’s argument because igsue of standing was putigsue atrial by Armonk’s
own witness. I.)

12



19.) Armonk misses the k. Justice Bellantoriocused orthe legal relationship between the
parties. Indeed, he unequivocdthynd that Armonk and Friendly were two separate legal entities.
(SeeAm. Judg, a 3.)) Resulting from that determination, it walear thatArmonkwas not a party

to the Letter Agreement and thus had no right to purchase the premibesher attempting to
enforce the Lease or Letter Agreement, Armonk’s standing is key; FrierahArmonk, is the
entity listed on both.

Moreover, the issue of Arnmé’s legal relationship to Friendly is essential to the motion to
assume that was before Judge Dralhere, as here the fact or legal question decided by the state
court is critical to the issue in federal court, identity of issues exdiger v. Ciyy of New York
289 F.3d 49, 60 (2d Cir. 2002) (finding first element of collateral estoppel met wherest@te i
presented to district court was already decided against the party in state Thantjption before
Judge Drairwas one to assume the legsesuant to 11 U.S.& 365(a) (SeePA No. 5) Section
365(a) permits a trustee to “assume or reject any executory contract or undéeg@eeaf the
debtor” 11 U.S.C.8365(a). It is thupatently obvious that the debtor be the tenant under the
leae to be assumed. As discussed, Friendly, not Armonk, was the tenant on the Lease, and
therefore the legal relationship between the two entities was paramounistsugnef assumption.
This precise issue was decided by Justice Bellantoni and affirntbe Bypellate Division. See
Am. Judg.,at 3; App. Div. Dec., at 3. There is identity of isss€andthe issue wasctually

litigated and necessarily decided.

8 Even viewing the issues in Armonk’s framework, identity of issuggets Armonk’s position is that the issue before
Justice Bellantoni was one of whether or not Armonk could exercisgtiom ander the Letter Agement, on which
Friendly (not Armonk) was namedSéeArmonk Br. 1, at 17 The issue before Judge Drain, according to Armonk
was whether Armonk could assume the lease (which named Friendly as the tédaait 17.) It is true, these issues
on their face are not identical. Nevertheless, “the prior decision need vebban explicit on the point, since if by
necessary implication it is contained in that which has been explicitigedtdt will be the basis for collateral
estoppel.” BBS Norwak One, Inc. v. Raccolta, Incl17 F.3d 674, 677 (2d Cit997). In both instances, the Letter
Agreement and thedase, Friendly, not Armonk is the listed tenant. Accordingly, to degittier issue, both Courts
necessarily had to decide whether Armordswhe same legal entity as, or successor in interest to, Friendly. That
factual determination was made by Justice Bellantoni, affirnethe Appellate Divisiorand properly accorded
preclusive effect.

13



B. Full and Fair Opportunity to Litigate

Armonk had more than a full and fair opportunitylitigate the issue of whether or not it
was a successor in interest to Friendly. The second prong of collateral estoppes ribwa; to
take effectthe party against whom collateral estoppel is being assedstihavehad a full and
fair oppatunity to litigate the issueln re Hyman 502 F.3d at 69vans 469 F.3d at 28Xee also
In re Barowskj 257 B.R. at 405.To make that determination, “New York courts consider ‘the
various elements which mak the realities of litigatioti. Bd. of Managers of 195 Hudson St.
Condo. v. Jeffrey M. Brown Assocs., 832 F.Supp.2d 463, 47374 (S.D.N.Y. 2009). The
central concern is to ensuteat “a party not be precluded from obtaining at least one full hearing
on his or her claim.”ld. at 474. Armonk has had more.

Armonk’s analysis ofthis prongis unjustifiably narrow. Armonk argueshat it was
prejudiced and did not have a full and fair opportunity to litigate the issue becaweseraised
mid-trial. (SeeArmon Br. 1, at 18; Armonk Br. 2, at 30This argument is unavailing for two
reasons: (1) Armonk’s own witness put standing at issue during the trial; and i@ Betiintoni
permitted significanergumenton the issue of standing pdsal before he made his findings.
Contrary to Armonk’s dramatic contention, it was not “entirely stripped by the Staurt of any
ability to argue that it was prejudiced by the argument which was raised for the first tmag"a
(SeeArmonk Br. 1, 18.) Armonk had ample opportunity to be heard.

First, Armonk’s witness raised th&tandingssue during his testimony; Armonk failed to
object. GeePANo. 8, Ex. O) That was Armonk’s first opportunity to argue prejudice; it did not.
Second, uporonclusion of thegresentation oévidence, Gas Land thoroughly argued that the
evidence made clear that Armonk was not the successor in interest to Fra@adhrmonk had
an opportunity to respondS¢€eGA Ex. |, at 236238, 246250.) At the time, Armonk made the

exact arguments it makes now, that Gas Langedsthe standing argument by failing to raise it
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in its pleadings (compareid. at 246with Armonk Br. 1, at 18), and that Justice Connolly had
impliedly found that there was retanding issue compare idat 24650 with Armonk Br. 1, at

17.” It was nd until after Gas Land, Porpora Realty, and Armonk were heard on the record that
Justice Bellantoni rendered his decisioBedPA No. 9, Ex. 2, at 2663.) Armonk had a full and

fair opportunity.

Even ifArmonk is correct that it was not afforded amppgortunityto be heed at the trial
court leve] Armonk raised the issue on appeal to Appellate Divisionwho affirmed Justice
Bellantoni’s decision This is crucial, because Judge Drain waited until the Appellate Division
ruled before renderingis decision on the motion to assum&edPA No. 9, Ex. 3, aB8-40Q)
Perfecting an appeal, alone, is sufficient to satisfyghosg of collateral estoppeSee Town of
Poughkeepsie v. Espido. 02CV-6995(CLB), 2006 WL 236787, at *3 (S.D.N.Y. Jan. 2006)
(noting full and fair opportunity to litigate where issue was pending on appeal)also Yu v.
Knighted LLG No. 15CV-9340(KMK), 2017 WL 666118, at *7 (S.D.N.Y. Feb. 16, 2017)
(applying collateral estoppel where plaintiff's discrimination claineseanheard before NYSDHR
and then affirmed by the New York State Supreme Court). Here, there was Arorenk had

an opportunity to brief the issues both orally and in writing befoeeAppellate Division. See

9 Armonk’s contention that Justice Bellantdignored the fact that the standing issue had not been raised by either
the Landlord or Gasland in their respective answers” is equally unavallirgral argument, Armonk raised the issue
of waiver, and Justice Bellantoni explicitly respondeflegGA EX. |, at246-247) Moreover, as detailed below, the
Appellate Division squarely addressed Armonk’s contentions that stamgis waived, and found that the argument
lacked merit. $eeApp. Div. Dec., at 2.)To find otherwise would require this Court to implicitly find that Justice
Bellantoni and the Appellate Division’s substantive outce®mereincorrect; that this Court cannot do. It is not for
this Court to second guess a state court on state3@eStubbs v. de Simonlo. 04CV-5755(RJH)(GWG), 2005
WL 2429913, at *18 (S.D.N.Y. Sept. 30, 2005) (citRighards v. City of New Yarklo. 97CV-7990(MBM), 2003

WL 21036365, at *8 (S.D.N.Y. May 7, 2003) for proposition that a federal courtclaqully colateral estoppel
where federal claims “could succeed only to the extent that the state court(errechal alterations omitted).
Similarly, whether the Appellate Division erred in its applicatiorviofrray v. City of New York43 N.Y.2d 400
(1977), 6e2 Armonk Br. 2, at 246), is not for this Court to decide; indeed, “the preclusive effecdinal judgment

are not altered by the fact that the judgment may have been wrong ooreatejal principle subsequently overruled
in another case.’In re Indu Craft Inc, Nos. 11CV-5996(JMF), 11CV-6303(JMF), 11CV-6304(JMF), 2012 WL
3070387, at *10 (S.D.N.Y. Jul. 27, 2012) (quotiFederated Dep'’t Stores, Inc. v. Moitiés2 U.S. 394, 398 (1981))
(internal quotations omitted). Armonk’s arguments in thigpect are better suited to be heard before the New York
Court of Appeals, not a federal court deciding an issue of collateral ektopp
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Porp. Br, at 11.) Again Armonk argued that standing had been waived and that Justice
Bellantoni’s decision on the issue of standing was not supported by thtedéatppellate Division
disagreed. SeeApp. Div. Dec., at 2.) At this point, it appears that Armonk is merely looking for
third andfourth bitesat the applehaving been denied by the State Courts on two prior occassions
Finally, Armonk argues fairness to contend thatlgipg collateral estoppel would mean
that “conspiring litigatioradversaries are able to oust a compliant temauat hypeitechnicality.”
(SeeArmonk Br. 2, at 22.) Such contention has no support in law. In reality, Armonk had ample
opportunity to defend its intereslemonstrate that it wassaiccessor in interesd Friendly, and
persuade the State@rts of its position.The Appellate Division explicitly found that the issue of
standing was properly raised during the pendency of the trial, and affifustice Bellantors
holding that Armonk was not a successor in interest to Friend8eeApp. Div. Dec. & 2.)
Viewing the “realities of the litigation” tiis apparent that the equities favor applying collateral
estoppelArmonk raised the same arguments atstlagetrial and appellate levebeforere-raising
thembefore the Bankruptcy Couaind now thisCourt Armonk’s mere dissatisfactiomith the
State Court determinations insufficient to withhold the application of collateral estoppel.
Finding otherwise would cut agairfgtality of judicial decisionsseeGiakoumelos v. Coughlin
88 F.3d 56, 612d Cir. 1996) (“Were the district court to review the merits of all of [Plain}iff's
claims it appears that it would have before it essentially the same recthndt the Appellate
Division had before it.”), a central policy consideration behind ealidestoppel.

. No Abuse of Discretion in Finding that Debtor was Not Tenant

Judge Drain’s finding that Armonk was not the tenant under the lease was orteaofifac
is thus reviewed for clear erroihis Court will not set aside his finding unledsarly erroneous,
i.e.where the reviewing court is “left with the definite and firm conviction that a n@dtak been

made.” In re Pulmerj 434 B.R. at 327 (quotingSM Capital, LP v. Ames Dep’t Stores, Inc. (In
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re Ames Dep't Sotres, Inc.), 582 ¥.3d 422, 426 (2d Cir. 2009)). The party seeking to set-aside the
Bankruptcy Cowrt’s findings of fact bears a heavy burden. /d. Judge Drain’s finding that Armonk
was not the tenant, was not clearly erroneous. In fact, Judge Drain was compelled to decide as
much, once he found that collateral estoppel was applicable. There was no clear error.

III. The Remaining Appeals

Considering that Armonk’s legal relationship to Friendly is critical to each of the appeals
before this Court, and no party has argued otherwise, this Court finds the dismissal of the remaining
appeals, 16-cv-6640, 17-cv-6400, and 17-cv-6403, warranted. Moreover, as the parties
acknowledged, the appeal of the Holdover Proceeding (16-cv-6065) is moot, and therefore
dismissed.

CONCLUSION

In light of the foregoing, the Court finds that Judge Drain properly applied collateral
estoppel to preclude Armonk’s claims in Bankruptcy Court. The State Court has already decided
that Armonk was not the same legal entity as, or successor in interest to, Friendly, a critical issue
to all of Armonk’s Appeals. Consequently, this Court also finds that Judge Drain properly
remanded the Foreclosure Action and Holdover Proceeding to State Court and granted summary
judgment to Gas Land and Porpora Realty. Additionally, this Court finds Armonk’s motion for a
stay moot. The Clerk of the Court is respectfully directed to dismiss the following bankruptcy

appeals: 16-cv-5887, 16-cv-60065, 16-cv-6640, 17-¢v-6400, and 17-cv-6403 and close the cases.

Dated: May 15,2018 : SO ORDERED:

White Plains, New York

NELSON S. ROMAN
United States District Judge
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