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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OINEW YORK

JAMES CHRISTOPHER KING,
Plaintiff,

V.

ROCKLAND COUNTY SHERIFF LOUIS

FALCO III; DR. SHINDER;DR. PIACENTE;

NURSE G. GERMAIN NURSE J. THOMAS

NURSE J. LOVELIN DR. ZACHARIAH:; :

NURSE J. MARIAMMA: NURSE NIANA: : OPINION AND ORDER

NURSE R. STEPHENNURSE ADMIN. J.

PETRANKER NURSE WILDA-STANFORT 16 CV6315VB)

NURSE V. NAYAUDUPALLI; NURSE S.

SHADI; NURSE PHILIPN NURSE L.

THOMAS: S. DANIEL: N.P.E. HANDLER:

NURSE ANIM; NURSE R. PILLAt NURSE P.

ANGOL: NURSE J. BAJWANURSE E.

MAHABIR ;: NURSE N. PRINJA: NURSE M.

SCHIAVONE: NURSE SKOROLOHORSE

NURSE MARCIA ANDERSON; NURSE

RICHARDS, NURSE D. TAYLOR N.P.

GEORGE NURSE L. POULOUSENURSE

PHILSON:andNURSE SKARIAH
Defendants

Briccetti, J:

Plaintiff James Christopher Kingroceedingro seandin formapauperis brings this
action under 42 U.S.C. § 198ileging defendants were deliberately indifferenpleantiff's
serious medical needs in violation of his Fourteenth Amendment figPiintiff names thirty
onedefendantsvho worked athe Rockland County Quoectional Facility (the “Jail”during

plaintiff's incarceration NursePhilip; Nurse J. ThomadNurse Lovelin NurseM. JacobNurse

! Plaintiff claims defendants violated his Eighth Amendment rightsasdiscussed
below, the Court applies the Fourteenth Amendment here.
1
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AdministratorPetrankerNurse NayaudupallNurse Shaj Nurse L. ThomasNurse Pillai;
Nurse BajwaNurse SchiavoneNurseAnderson Nurse SkariahiLouis Falco It Dr. Shindey
Nurse GermainDr. ZachariahNurse Nin&; Nurse StepherNurse WildaStinfort; Nurse
Daniel Nurse Anim Nurse MahabirNurse $korolohor&y; Nurse RichardsandNurse
Poulousgcollectively, the “County Defendantsr. PiacenteNursePractitioner (“N.P.”)
Handler and N.P. Georggollectively, the® Contractor Defendants”and Nurse Prinja and
NurseAngol.?

Now pending aréive motions to dismiss the second amended comp(&aAC”)

pursuant to Rule 12(b)(6) filed by the Contractor Defendants and County Defendants:

1. March 1, 2018, Contractor Defendants’ motion on behalf of Handler and Piacente
(Doc. #83);
2. March 1, 2018, County Defendants’ motion on behalf of Falco, Anderson,

Skariah, Schiavone, Bajwa, Lissama Thomas, Lovelin, Nayaudupalli, Shaji,
Petranker, Pillai, Jacob, and Jessy Thomas (Doc. #85);
3. April 16, 2018,County DefendarPhilip’s motion (Doc. #134);

4, April 20, 2018, Contractor €&endant George motion (Doc. #139)and

2 Nurse Philip was sued incorrectly as “Nurse Philipn”; Nurse M. Jacob wds sue
incorrectly as “Nurse J. Mariamma”; Nurse S. Shaji was sued incorrectly asg'SuShadi”;
Nurse Ninan was sued incorrectly as “Nurse Niana”; NW#da-Stinfort was sued incorrectly
as “Nurse WildaStanfort”;andNurseSokolohorsky was sued incently as “Nurse
Skorolohorse.” Furthermore, “Nurse Richards” and “Nurse Taylor” are the sas@pkerein
Nurse Richards; and “Nurse Angol” and “Nurse Philson” are the same person, Nieres
Angol.



5. July 17, 2018, County Defendants’ motion on behabaiiel, Germain,
Mahabir, Stephen, Sokolohorsky, Ninan, Richards, Anim, Poulouse, Wilda-
Stinfort, Zachariah, and Shind@oc. #175).
Defendants Nurses Prinja and Angol were never semitbdorocess.
For the reasons set forth belayefendantsmotionrsareGRANTED IN PART and
DENIED IN PART.
The Court has subject matter jurisdiction under 28 U.S.C. § 1331.
BACKGROUND
In deciding the pending motionthe Court accepts as true all weléaded allegations in
the SAC and draws all reasonable inferences in plaintiff's favor, as set forth below.

l. Plaintiff's Arrestand Incarceration

On December 1, 201ppliceofficers from the Village of Spring Vallejolice
Departmentrrested plaintiff. During the arrest, officers allegguliypched and kickeplaintiff
in the head, handcuffed him, Tasered him numerous times, and draggedapolite car.
Emergency medical services officers later transportedtififamGood Samaritan Hospital
Suffern, New Yorkwhere an emergency room docatiegedlydiagnosedlaintiff with a
concussion, prescribed Oxycodone, and instruglaidtiff to follow up with a neurologisas
soon as possible within two daygSAC 1223).

On December 2, 2015, plaintdfrivedatthe Jailand told Nurse Daniel about taeged
assault and the Good Samaritan doctor’'s recommendbaagplaintiff follow up with a
neurologist “as soon as possible.” (SAC | 235).

The next morning, on December 3, 2015, at 8:00 a.m., officers found plaintiff

unconsciou$n his cell and called emergency medical staff. Dr. Zachariah and NursesaAdim



Anderson came to plaintiff's aid, and plaintiff was rushed to Nyack Hospital. AkNi@xtor
allegedly diagnosed plaintiff with a concussion and tbidh to follow up with a neurologistds
soon as possiblegnd inform the Jail's medical stafftlie pain continued(SAC 1242).

. Plaintiff Complains of Ear Problems and Seeks Neuio@d@are

After plaintiff returned tohie Jail, he alleges heasin “severe painfrom December 4 to
December 7, 2015SAC 1246). Despite his requests for medical attentoorDecember 4,
2015, for “extreme pain,’plaintiff allegesNurses WildaStinfort and Sokolhorskwalkedby
plaintiff's cell andignored him. (SAC 11247-48).0On December 7, 2015, Dr. Zachariah saw
plaintiff, and plaintiff complained about head and neck pain, hearing difficulties, ringing in the
ears, and numbness in his feet and handsasketiwhen he would see a neurologitcording
to plaintiff, Dr. Zachariah said he would put plaintiff “on the list to see the neusalogSAC
1 253).

According to plaintiff, his pain and insomniereased the following wegkndhe
complained tahenurses on dutfrom December 7 to Decembet,12015: NursesAngol,

Ninan, Wilda-Stinfort, Richards, Anderson, Schiavone, PoulouseAmina. (SAC 11255-6).

On December 13, 201Blurse Germian gave plaintiffa sick cdl request form—
essentially, a requestrfmedical attention-and plaintifffilled out the form complaining of pain.
The following day, Dr. Zachariah saw plaintiff for pain, numbness in his handeethdnd
hearing difficultiesput plaintiff alleges Dr. Zachariaprovided no treatment and sent plaintiff
backto his cell

On December 20, 2015, at 11:30 p.m., plairtiéges havoke up vith extreme head

and ear painAbout an hour later, officers tookgintiff to the medical departmenthere



plaintiff told NurseMahabir that havas in “extreme pain.(SAC 1267). Nurse Mahabir gave
plaintiff a sick call request formout provided no treatment for pain.

According to plaintiff, on December 27, 201®told Nurse Angol he had a severe
headache anttouldn’t hear out of one of his ears(SAC 1271). Two days later, plaintifivas
seen by amnidentifiedmedical staff member, ardaintiff complainedof a headache and
hearing difficulties. Plaintiff received Tylenbut no othetreatment or examination.

On January 1, 201@Jaintiff allegedly sawDr. Shinder andiold himabout the December
1, 2015 assauliandtheresulting “head trauma” and “problems hearing 3AC 1275).

Plaintiff again received no treatmeartd was sent back to his cell

On January 10, 2016, plaintdfleges he was again in “extreme pain,” and Nurse
Germain gave plaintifa sick callrequest form.(SAC 1280-81). On the form Jantiff noted
“his ear was hurting really bad” despite taking aspirin and that he was sdppasee a
neurologist for his head injury. (SAC 1 282).

The next day, Dr. Shinder examined plaintiff in the presencaucgedministrator
Petranker.According to plaintiff, althougtetranker toldiim “there [was] no need to see a
neurologist,” Dr. Shinder said Ishould see a specialifSAC 1 285-88.

On January 13, 2016Jaintiff alleges he was seen by an unidentified nurse for a severe
headache and ear pain but received no treatnidrg.next day, on January 14, 2016, plaintiff
lost consciousness in hislicePlaintiff alleges he was in severe pain &ad numbness in his
hands and feet. According to plaintiff, Nurse Prinja, Dr. Shinderaamahparty sergeant were

calledto plaintiff’s cell, andthe sergearkicked plaintiff in his side.



[, Plaintiff Receives Neurologic&larefor Head Trauma

On January 25, 2016Jaintiff saw two neurologists at Westchester Medical Center who
allegedlydiagnosed him with nerve damage and a concussion, prescribed him medication for
pain and sleep problems, and scheduledfor an MRI. Plaintiff also alleges heomplained
about hearing loss to the neurologists, but one neurologigtltidiff to addres those
problems with the Jail's medical personr®causas a neurologist, he only handled head and
neckcomplaints The neurologists prescribed medication for insomnia and pain and schawluled
MRI.

Plaintiff returned to the Jailn the following weeks, plaintiff allegesedical personnel
ignored his siclcall request form&ecause he was scheduled for a neurology follow-up
appointment andnMRI. Baintiff alleges he submittedfebruary 14, 20168equesform to
Nurse Prinja for head and back pain; a Februameggest fornto Nurse Bajwa for extreme
pain; a February 28:quest fornto an unnamed staff memberr fchronic pain; and a March 11
request form tdNurse L. Thomas for headaches.

Plaintiff alleges he was seen medical staff during this time, bthey declined to
provide him treatment: N.P. George denied treatment on February 18 and February 29, 2016,
andN.P. Hamller denied treatmeioin March 17, 2016.

On March 18, 2016, plaintiff received an MRI at Westchester Medical Center.
According to the SAC he MRI slowed no fractures.

Plaintiff alleges his pain persisteahd from March 27 to April 4, 2018)enurses who
dispensed medicatiddeliberately avoidedhim: NursesL. Thomas, Nayaudupalli, Prinja,

Jacobs, Lovelin, Stephen, Bajwa, J. Thonaasl, Pillai. (SAC 11331-37). On April 5, 2016,



N.P.Hander saw plaintiff for chronic pain but provided no treatment because N.P. Handler
allegedly claimegblaintiff had an upcoming neurology appointment.

On or around April 16, 2016Jaintiff submitted a sick callequest forno Nurse Philip
“stating he was having problems with hisaring” (SAC {341). Plaintiff does not allege
whetherhe received treatment.

On May 2, 2016, plaintifivasseen bya neurologist at Westchester Medical Cefaer
the third time Plaintiff allegesthe neurologist prescribed medication and told plaintiff to follow
up in two to three month<laintiff states he experiencéthoderate” relief.(SAC 1343).

V. Plaintiff's ComplaintsResumeJntil His Transfer to Downstat€orrectionalFadlity

Plaintiff's complaints resumean August 5, 2016, when lsebmittel a sick call request
form to Nurse Shaji for chronic headaches and dizzy spebs three daysplaintiff alleges
NursesNayaudupalli, Bajwa, Anderson, ahdThomas “deliberatelywaided him” (SAC
11345-47). On August 8, 2016, Nurse Poulouse saw plaintiff and gave him Tylenet.that
day, paintiff submitted another sick cakkquest form to Nurse Sh#&jr aheadache. Although
plaintiff does not specify when, he alleges he was se@®r.lyiacente and IR. Handler who
noted plaintiff had'chronic headfc]hes, nol] follow up with neurologist at this time(SAC
1 349). According to plaintifipr. Piacente ashN.P. Handler provided no treatment.

Plaintiff alleges he was in extreme pdor the rest of August(SAC §351).

On September 6, 201plaintiff submitted a sick call slip to Nurse Shaji for pain and
ringing in his ears. N.RHandler examied plaintiff the following day, diagnosed plaintiff with
an ea infection and pescribed antibiotics. Plaintiff alleges N.P. Hand&fused to send
plaintiff to an audiologist because plaintiff “was costing the Jail too much niasye was

already seeing a nealogist. (SAC 1B56).



On November 12, 2016, plaintiff submitted a sick cafjuest fornmto NurseA. Georgé
for head pain and dizzy spells. Dr. Piacente saw plaintiff two days latelldgyedlyprovided
no treatmenbecausée saidplaintiff had an upcoming neurology appointment.

On December 2, 201%plaintiff was transferred to Downstate Correctional Facility
(“Downstate”). Three days later, he saw a staff daat@ownstatewho scheduled plaintiff for
an audiologyexamination when plaintiff cont@ined of hearing loss. On December 14, 2016, an
audiologist conducted a hearing test afidgedlydetermined plaintiff had permanent hearing
loss and would be “disabled for the rest of his life.” (SAC § 369). Plaintiff allegyésid the
audiologist his hearing began to diminish after he was beaten disiagést on December 1,
2015.

V. The Grievance Process

Plaintiff alleges he filedwo grievancesoncerning his medical caat the JaiP

Thefirst grievance, filed o January 12, 201@Jleged plaitiff receivednadequate
medical cardecause Jidespite doctors’ recommendatiopfintiff had not seen a neurologist,
and (i) he had received no treatment for heatogg (SeeDoc. #871). Plaintiff alleges o

January 19, 2016, after an investigatiplajntiff's grievance was denied because he was

Nurse A. George is not named in the SAC’s caption.

4 Plaintiff alleges he was transferred on December 2, 2015, but the Court assumtiés pla
means December 2, 2016AC 1360).

5 “In considering a motion to dismiss for failure to state a claim pursuant ¢o1R(1)(6),
a district court may congér the facts alleged in the complaint, documents attached to the
complaint as exhibits, and documents incorporated by reference in the complairgléomF
MSNBC Cable L.L.C.622 F.3d 104, 111 (2d Cir. 2010) (citi@hhambers v. Time Warner, Inc.
282 F.3d 147, 153 (2d Cir. 2002)).




scheduled to see a neurologist in thenzw weeks. Plaintiff appealed, aod January 21, 2016,
the Jail’s denial of plaintiff's grievance was sustained.

The second grievance, signed by plaintiff on February 20, 2016, but unsigned by a Jail
staff member, allegk(i) plaintiff was in pain, (ii)plaintiff was supposed to get an MRI for his
back and (iii) plaintiff' s “ear is hurting [and he] nelsjito see [an] ear doctor.” (Doc. #146
ECF 2). Plaintiff alleges he submitted this grievance to the intake officeutnthat night but
never received a responséd. @t ECF 25).

DISCUSSION

Legal Standard

In deciding a Rule 12(b)(6) motion, the Court evaluates the sufficiency of the eperati
complaint undethe “two-pronged approach” articulated by the Supreme Court in Ashcroft v.
Igbal, 556 U.S. 662, 679 (2009). First, plaintiff's legal conclusions @ijiaréadbare recitals of
the elements of a cause of action, supported by mere conclusory statementd,eatiden to
the assumption of truth and are thus insufficient to withstand a motion to didchias.678;

Hayden v. Paterson, 594 F.3d 150, 161 (2d Cir. 2010). Second, “[w]hen there grieadsd

factual allegations, a court should assume their veracity and then determihentihey

plausibly give rise to an entitlement to relie®shcroft v. Igbal, 556 U.S. at 679.

To survive a Rule 12(b)(6) motion, the allegations in the complaint must meet a standard

of “plausibility.” Ashcroft v. Igbal, 556 U.S. at 678; Bell Atl. Corp. v. Twombly, 550 U.S. 554,

564 (2007). A claim is facially plausible “when the plaintiff pleads factual cottiatdllows

the court to draw the reasonable inference that defendant is liable for the misediedeact.”

6 When noted, citations reflect page numbers assigned I&otn#'s ElectronicCase

Filing system



Ashcroft v. Igbal, 556 U.S. at 678. “The plausibility standard is not akin to a ‘probability

requirement,’ but it asks for more than a sheer podyitfiiat a defendant has acted unlawfully.
Id.
The Court must liberally construe submissionprafselitigants, and interpret them “to

raise the strongest arguments that theygest Triestman v. Fed. Bureau of Prisons, 470 F.3d

471, 474 (2d Cir. 2006) (per curiam) (internal quotation and citation omitted). Applying the
pleading rules permissively is particularly appropriate when, as heresaplaintiff alleges

civil rights violations. SeeSealed Plaintiff v. Séed Defendant537 F.3d 185, 191 (2d Cir.

2008). “Even in aprosecase, however . . . threadbare recitals of the elements of a cause of

action, supported by mere conclusory statements, do not suffice.” Chavis v. Chappius, 618 F.3d

162, 170 (2d Cir. 20)Qinternalquotation and citation omitted). Nor may the Court “invent
factual allegations” plaintiff has not pleadeld.

. Exhaustion oRemedies

The County @fendants and Contractor Defendaartgue plaintiff's failure texhaust
administrative remediesoncerninghis allegedly inadequate medical cavarrants dismissal.

The Court disagrees.

The Prison Litigation Reform Act of 1995 (“PLRA”) provides “[n]o action shall be
brought with respect to prison conditions under section 1983 of this title, or any othek federa
law, by a prisoner confined in any jail, prison or other correctional faattity such
administrative remedies as are avaldsare exhausted42 U.S.C. § 1997e(a). This exhaustion
requirement “applies to all inmate suits about prison life, whether they involveaene
circumstances or particular episodes, and whether they allege excessver feome other

wrong.” Porterv. Nussle 534 U.S. 516, 532 (2002).

10



To properly exhaust, an inmate must follallvsteps that the agentgys out in its

grievance processAmador v. Andrews, 655 F.3d 89, 96 (2d Cir. 2011). However, only

remedies “available” to the prisoneeedbe exhausted.Williams v. Correction Officer Priatno

829 F.3d 118, 123 (2d Cir. 2016) (citing Ross v. Blake, 136 S. Ct. 1850, 1856 (2Q16)).
administrative remedy isonsidered unavailable in “three kinds of circumstancé@$:vhen ‘it
operates as a simple dead-enwlith officers unable or consistently unwilling to provide any
relief to aggrieved inmates(ii) when “an administrative scheme might be so opaque that it
becomes, practically speaking, incapable of use—i.e., some mechanism existidio netief,
but no ordinary prisaer can navigate if'and (iii) “when prison administrators thwart inmates
from taking advantage of it through machination, misrepresentation, or intimidatioss vk
Blake 136 S. Ct. at 1859.

Failure to exhausinder thePLRA is an affirmative defenselones v. Bock, 549 U.S.
199, 216 (2007). A plaintiff is not required to plead exhaustion, so when “a prisoner indicates
that he has taken some stépward exhaustion, district courts will normally not infer from his
silence that he failed to take the remaining steps that full exhaustion would requirgginbiv.
Schrirg 2015 WL 7345750, at *3 (S.D.N.Y. Nov. 19, 201&jnphasis addedeportand

recommendatioadopted, 2016 WL 680822 (S.D.N.Y. Feb. 18, 2016pismissal under Rule

12(b)(6) for failure to exhaust is thus appropriate only where nonexhaustion israparethe

face of the complaint.’Roland v. Smith, 907 F. Supp. 2d 385, 388 (S.D.N.Y. 20I[f2).

“ambiguity exists as to whether a plaintiff exttad his administrative remedies,” courts

generally deny motions to dismiss on this ground. Huggins v. Schriro, 2015 WL 7345750, at *3.

! Because plaintiff is proceedimpo se he will be provided with copies of all unpublished

opinions cited in this decisiorSeeLebronv. Sanders, 557 F.3d 76, 79 (2d Cir. 2009).
11




Here, plaintiff alleges he submitted two grievances concerning his irst@éegedical
careon January 12 anéebruary20, 2016. Athe very least, “ambiguity existas to whether

these grievances exhausted plaintiff's administrative remediesdu®ggns v. Schriro, 2015

WL 7345750, at *3 More specifically, it is unclear whether the Jail addressed all the issues

raised in plaintiff’s first grievance; whether plaintiff's second grievanas properly filed;

whether the Jail's handbook set forth procedamgerninga grievanceo which no prison

official respondsand whether the Jail’'s grievance process was avaitalglaintiff.
Accordingly,absent a more complete record, the Court cannot conclude as a matter of

law that plaintiff failed to exhaust his administrative remedies

I, Personal Involvement

The County Defendants argue plaintiff fails plausiiolyallegethe personal involvement
of Falco and Skariah.

The Court agrees.

To state a Section 1983 claiplaintiff must allegedefendantspersonal involvement in

an alleged deprivation @laintiff’'s constitutional rights SeeSpavone v. N.Y. State Dep't of

Corr.Servs, 719 F.3d 127, 135 (2d Cir. 2013). In other words, plaintiff “must plead that each
Government-official defendant, through the official’s own individual actions, hadedbolhe

Constitution.” Ashcroft v. Igbal, 556 U.S. at 676.

A defendant mayat be held liable under Section 1983 solely because that defendant

employs or supervises someone who violated the plaintiff's rights. Askcigfial, 556 U.S. at

676. However, in this Circuit, a supervisor’'s personal involvement may be established by
showing:

(1) the defendant participated directly in the alleged constitutional violatiotig(2
defendant, after being informed of the violation through a report or appeal, failed

12



to remedy the wrong, (3) the defendant created a policy or custom unidér wh
unconstitutional practices occurred, or allowed the continuance of such a policy or
custom, (4) the defendant was grossly negligent in supervising subordinates who
committed the wrongful acts, or (5) the defendant exhibited deliberate inddéere

to the rights of inmates by failing to act on information indicating that
unconstitutional acts were occurring.

Colon v. Coughlin, 58 F.3d 865, 873 (2d Cir. 1995).

As toFalcq plaintiff fails to allege Falco wasgvolved in a personal or supervisory
capacityin theallegedconstitutional violation. Plaintiff makes no allegations F&icew of,
participated in, or failed to act in the face of other defendants’ allege@@é&bndifference to
plaintiff's serious medical needsr that Falco negligently supgsed Jail staff SeeColon v.
Coughlin, 58 F.3d at 873®laintiff's sole allegation that “[a]s a matterdgfacto policy,” the
Jail “tolerates” Eighth Amendment violatio(eeeSAC 11394-95)tails toallege facts
suggeshg Falco created, continued, or countenarecpdlicy or custonthatcaused a
constitutional violation to occur.

As toNurse Skariahplaintiff includes Nurse Skariah’s name in the case captiofalsit
to make any substantive allegations against her in the body cdr@aint.

Accordingly,all claims againsFalco and Skariamust be dismissed for plaintiff's failure
to pleadtheir personal involvement.

V. Deliberate Indifference Under the Fourteenth Amendment

Because laintiff was initially a pretriadetaineé® his claim for deliberate indifference is

analyzed under the Due Process Clause of the Fourteenth Amendment, rather thidoe unde

8 Plaintiff was initially a pretrial detainee. During that time, his right to adequate medical

care arose under the Fourteenth Amendment. At some point during his incarceithgodadt
hebecame a postonviction detainee, and his right to adequate medical care arose under the
Eighth Amendment. SeeDoc. #88 at 10 n.5). Because it is not clear when plaintiff's detention
status changed, the Court will apply the less stringent Fourteenth Amendmentdstanda

13



Eighth Amendment, becauye]retrial detainees have not been convicted of a crime and thus
‘may not be punished iany mannefr-neither cruelf and unsgually nor otherwise.””Darnell v.
Pineirg 849 F.3d 17, 29 (2d Cir. 2017) (quoting Igbal v. Hasty, 490 F.3d 143, 168 (2d Cir.
2007). To state a deliberate indifferenciaim under the Fourteenth Amendmaeaiaintiff's
allegations must satisfy twarongs: an objective prong andhansreaprong Each is discussed
in turn.

A. Objective Prong

To satisfy the objective pronglaintiff must plausibly alleg&the challenged conditions
were sufficiently serious to constitutéjective deprivations of the right to due proced3drnell
v. Pineiro, 849 F.3d at 29. This occurs when “the conditions, either alone or in combination,
pose an unreasonable risk of serious damafmaimtiff's] health.” 1d. at 30 (quotingValker v.
Schult, 717 F.3d 119, 125 (2d Cir. 2013)Jhere is no ‘static test’ to determine whether a
deprivation is sufficiently serious; instead, ‘the conditions themselves masahated in light

of contemporary standards of decerityd. (quotingBlissett v. Coughlin66 F.3d 531, 537 (2d

Cir. 1995)).
“Determining whether a deprivation is an objectively serious deprivati@il®two

inquiries.” Salahuddin v. Goord, 467 F.3d 263, 279 (2d Cir. 2006). “The first inquiry is whether

the prisoner waactually deprived of adequate medical carel” Because “the prison official’'s

113

duty is only to provide reasonable care,” prison officaasliableonly if they fail “to take
reasonable measures’ in response to a medical conditidnat 279-8qquotingFarmer v.
Brennan511 U.S. 825, 827 (1994)). The second inquifyisether the inadequacy in medical

care is sufficiently serious.Id. at 280. “This inquiry requires the court to examine how the

14



offending conduct is inadequate and what harm, if any, the inadequacy has caufidikely
cause the prisoner.Id. (citation omitted).

If the offending conducti$ a failure to provide any treatment for an inmate’s medical
condition, courts examine whether the inmate’s medical condition is sufficsaribus.”

Salahuddin v. Goord, 467 F.3d at 280. If the offending condutitéstiedical treatment given,”

however, “the seriousness inquiry is narrovdd. Courts look tdthe alleged inadequate
treatment, not the underlying condition aldremd consider “the effectiveness of the treatment

the prisoner received, and the harm that resulted from the alleged shoraigdérs v. City of

New York, 2018 WL 3117508, at *8 (S.D.N.Y. June 25, 201i8hwever,[i]t is well -
established that mere disagreement over the proper treatment does not aesticutianal
claim. So long as the treatment given is adequate, the fact that a prisoner migha pliferent

treatment does not give ris€ #constitutional violation._Chance v. Armstrong, 143 F.3d 698,

703 (2d Cir. 1998).

Here, plaintiff claimshe was deprivedf adequate treatment ftwo sufficiently serious
conditions—his head trauma and hearing loss. For the following reatainsffdails to allege
factssuggestindne“was actually deprived of adequate medical céoe’his head trauma.
However,heplausiblyalleges he was deprived of treatment for his hearing loss and that the

inadequacy was sufficiently seriouSeeSalahuddin v. Goordt67 F.3d at 279-80.

I Head Trama
Plaintiff alleges he waseen by Jail medical staff members for his companhhead and
neck pairsixteentimes from December 2, 2015, to November 14, 2@l&intiff admits he saw
specialiss outside the Jaihree times withirsix months of his head trauma, ahdtduring one

of those visits, he received an MRI, whioh sayshowed no fractures. [dntiff does not allege

15



how the treatment he received his head trauma was inadequakths beliefthathe should
have received differemtr additionalmedical treatment for his injuries is not a sufficient basis for

a deliberate indifference clain€hance v. Armstrong, 143 F.3d at 703.

Furthermore, to the extent plaintiff claims defendamsonstitutionally delayed his
examination by a speciali&ir his head trauma, “[tlhe Second Circuit has generally found
constitutional violations with respect to delays in providing medical care drén we ‘officials
deliberately delayed care as anfoof punishment, ignored a litBreatening and fast
degenerating condition for three days, or delayed major surgery for overdmsd”y&/aldiviezo

v. City of New York 2017 WL 1191528, at *4 (S.D.N.Y. Mar. 29, 2017) (quofdemata v.

N.Y. State CorrDep’t of Health Servs 198 F.3d 233 (2d Cir. 1999) (internal quotation

omitted)). Plaintiff concedes he saw a neurologistJanuary 25, 2016, within two montbfs
his December 2, 2015, incarceratetrthe Jajland receivd an MRIon March 18, 2016.
Plaintiff does not allege the delay was a form of punishment or that his head trauma was life-
threatening or fasiegeneratingThus, the alleged delay does not rise to the level of a
constitutional violation.
. Hearing Loss

Plaintiff allegeshe complaine@bout hearing loss or ear pa@m times to various Jalil
medical staff memberson December 72015 fearinglossand ringing in the ears, SAC {1 249-
51); December 142015(hearingloss SAC 11263—-64) December 202015(ear pain, SAC
1 265) December 2, 2015 (hearing loss, SAC | 27December 29, 2015 (hearing |[pSAC
1 272) January 1, 2016 (hearing |9$AC 1275) Januay 10, 2016ear pain, SAC 282)
January 13, 201@ar pain, SAC 285-86) April 16, 2016(hearingloss SAC 1341); and

September 62016(ringing intheears, SAC 285-86). Plaintiff alsoalleges he filed two

16



grievancesoncerning, among other things, his hearing loss on January 12 and February 20,
2016, anchecomplained to a neurologist from Westchester County Medical Center on January
25, 2016. According to plaintiff, the only treatment he recefeetiis ears occurredn
September 72016—tenmonths after his first complattfor an ear infection.

Turning thento the sapusness oplaintiff's allegedmedical conditiongourts have
found the ability to hear isa'basic human need affecting daily activity and sufficiently serious to

warrant treatment by physiciahsSeeRennalls v. Alfredo, 2015 WL 5730332, at *11 (S.D.N.Y.

Sept. 30, 2015) (quoting Rosales v. Fischer, 2009 WL 928260, at *12 (S.D.N.Y. Mar. 33, 2009)

Indeed, hree months later, an audiologadtegedlydiscoveredlaintiff suffered frompermanent
hearing loss.
Plaintiff therefore plausibly alleges he received no treatnerdt most,nadequate

treatmentfor this“sufficiently serious” condition. Salahuddin v. Goord, 467 F.3d at 280.

Accordingly, plaintiff has pleaded facts to satisfy the objective pfongis claim ofdeliberate
indifference as$o his hearing loss but nasto his head trauma.

B. Mens Rea Prong

To satisfy theanensreaprong,a “pretrial detainee must prove that the defendéiitial
acted intentionallyo impose the alleged conditiaor, recklessly failed to act with reasonable

care to mitigate the risk . . . even though the defendant-official knew, or should have #awn,

the condition posedn excessive risk to health or safétparnell v. Pineirp849 F.3d at 35

(emphasis added)Thus, unlike the Eighth Amendment, the Due Process Clause of the
Fourteenth Amendment “can be violated when an official does not have sugh@eareness
that the officials acts (or omissions) have subjected the pretrial detainee to a subst&nifal ris

harm.” Id.
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“[DJistinguishing between negligent and reckless medazak is a difficult task,
especially at the motieto-dismiss stage where courts lack tleaéfit of expert opinion."Man

Zhang v. City of New York, 2018 WL 3187343, at *8 (S.D.N.Y. June 28, 2018) (quoting

Richardson v. Corr. Med. Care, Inc., 2018 WL 1580316, at *6 (N.D.N.Y. Mar. 28,)2018)

Courts often look to thedegree of risk assoced with the negligent treatmehig. (quotation
omitted) and have found th@ensreaprong satisfied when a plaintifid not receive treatment

for adocumented condition or complainte€sSmith v. Outlaw 2017 WL 4417699, at *4

(S.D.N.Y. Sept. 30, 2017) (finding mens rea prong satisfied when physician’s assistant took no
actionin response to complaints frgohaintiff with pre-existing heart conditionRichardson v.

Corr. Med. Care, Inc., 2018 WL 1580316, at *6 (finding mens rea prong satisfiechvelukécal

officer failed to provide treatmermtr referralto a cardiologist desya plaintiff's history of heart
issues.

Because laintiff adequately pleadbte objective prong as to his hearing loss only, the
Court’s remaining inquiry is whether plaintiff plausibly allegegendants had the requisite
mensreafor plaintiff's claim d deliberate indifferencas to his hearing loss. For the following
reasons, laintiff hassatisfied thanensreaprong only as t®r. Zachariah, Dr. ShindeNurse
Administrator Petranker, and N.P. Handl®aintiff adequately alleges these defend&ntsw
or should have known of ¢érisk ofexcessive harm plaintiff facgdom his ear pain and hearing
loss, andhese defendantailed to act to mitigate the risk

I Dr. Zachariah
Plaintiff alleges Dr. Zachariah responded when plaintiff lost consciousnbiscellon

December 3, 2015, and was transported to Nyack Hospital. According to plaintégdariah

alsoexamined plaintifion December 7, 2015, and plaintiff told Dr. Zachariah abeuerepain
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in plaintiff's neck and head, ringing in his ears, and numbness in his hands and feet. Dr.
Zachariah allegedlgoted the doctors at Good Samaritan and Nyack Hospetadsnmended
plaintiff see a neurologisandDr. Zachariah said heould put plaintiff on “the list to see the
neurologist.” (SAC 1 253)Plaintiff allegeshe returned to Dr. Zachariahweek latewith
complaints of pain, hearing loss, and numbnd$greforeassuming the truth of tee
allegations as the Court must at this early stage of thel@aséachariatwas aware of
plaintiff's complaints of ear pain and hearing loss on December 7 and Decemi2ér5, and
his recent hospitalizations, and yle¢provided no treatment, further examination, or referral for
plaintiff's hearingloss.
. Dr. Shinder

Plaintiff allegeshe sawDr. Shinder on January 1, 2016, after plaintiff complained about
his head injuries and hearing loss. Plaintiff further complained of ear pain on January 10, 2016,
and Dr. Shinder, along with Nurse Administrator Petranker, saw him the following day.
According to plaintiff, Dr. Shinder also recommended plaintiff see a specialisiddread
trauma Therefore, Dr. Shinder was allegedly aware of plaintééis pain and hearing lobst
provided no treatmenfirther examinatioyor referral for plaintiffs hearindoss.

iii. NurseAdministratorPetranker

Plaintiff alleges he complained of ear pain that had lasted more than a month despite
taking pain medication, and the next day, on January 11, 2016, idussgvAdministrator
Petrankeand Dr. ShinderNurse Administrator Petranker was allegedly aware of plaingtis
pain and hearing loss but provided no treatnfenther examinatioyor referral for plaintiff's

hearingloss.
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V. N.P. Handler

Although plaintiff alleges he saw N.P. Handler on March 17, April 5, and August 9,
2016, plaintiff alleges he complained only of a headache, chronic pain, rmicdineadaches,
respectively.On September 7, 2016, however, plaintiff alleges he told NaRdldr he was
suffering from ear paiand hearing loss. While N.P. Handler diagnqdaahtiff with an ear
infection and provided antibiotics, N.P. Handler provided no further treatment or examifoati
plaintiff's ears Furthermore, plaintiff specifically alleges N.P. Handler refused to gantiff
to an audiologist becaube was cogtg the Jailtoo much moneyViewing these facts in the
light most favorable to plaintitis the Court must at this stage of the cpkséntiff allegesN.P.
Handler knew or should have known plaintiff faced a senimksof harmbut took no action.

V. Remaining Defendants

Plaintiff fails toallege facts to suggest the remaining defendzadsthe requisitenens
reafor plaintiff's claim of deliberate indifference as to his hearing logse JAC’s deficiencies
can begrouped into three categories: f@)lure to allegedefendants knew or should have known
of plaintiff's hearing loss(ii) failure to allege defendé&mknew or should have known of the
substantiatisk of harm plaintiff faced fronhis condition; and (iiifailure to allege defendants
failed to act to mitigate the rigdaintiff faced

First, plaintiff fails toallegecertain defendants knew or should have known about his
hearing loss After January 13, 2016, plaintiff alleges he only notified Jail medical stef tw
about his hearing problems: on April 16 and September 6, 20hile plaintiff alleges he
complained of pain throughout 2018is generakllegationis not enough to transform possibly
negligentmedical care into plausibly reckless mediale Thereforedespiteplaintiff’s

repeated complaintsoncerningearpain and hearing loss in December 2015 and January 2016,
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plaintiff allegesno facts to suggest defendants who interacted with him after January 2016

should have knowthat plaintiff'searpain or hearing loss continued to plague him.

Accordingly, plaintiff's claims must be dismissedjainst N.P. Georgal{eged
interactions on February 18 and February 29, 20D8. Piacente (alleged interactions Aagust
9 and November 14, 20%@Nurse Stephen (alleged interacsdnom March 27 to April 4,
2016; Nurse Lovelin (alleged interactisfirom March 27 to April 4, 2036NurseJacobs
(alleged interactiomfrom March 27 to April 4, 2016 Nurse Pillai (alleged interactisfrom
March 27 to April 4, 2016 Nurse J. Thomas (alleged interactidresn March 27 to April 4,
2016; Nurse Pillai (alleged interactisrfrom March 27 to Apl 4, 2016§; NurseNayaudupalli
(alleged interactions from March 27 to ApfiandAugust 6 and 7, 20)6NurselL. Thomas
(alleged interactions on March 11, from March 27 to April 4, Andust 6 and 7, 20)6Nurse
Bajwa (alleged interactions on February 16, from March 27 to April 4 fAarglist 6 and 7,
2016; and Nurse A. George (alleged interaction on November 12)2016

Secondplaintiff fails to allegeother defendantsnew or should have known about the
substantiatisk of harm from hidearing loss. While these defendants allegedly interacted with

plaintiff during the period in which plaintifomplainedabout ear pain to other defendants,

plaintiff does not allege he made any-ezlated complaints tthese defendantsEven if the

Court chargesiese defendants with constructive knowledgplaintiff's hearing loss, plaintiff
alleges no facts to suggest these defendants knew or should havepkaiowiifis risk of harm
was substantialWhile plaintiff alleges these defendantgre on duty wheplaintiff complained
abouthis head traumar these defendanfgovided or received sick call request farregarding
his head trauma, thadlegedconduct $ not enough to evince recklessnespltontiff's hearing

loss.
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Accordingly, plaintiff's claims must be dismissed against Nurse Dan@iquctedntake
on December 2, 2015); Nurse Sokolohorse (on duty on December 4, 2015); NurSg@ninga
to aid on January 1#r head traumareceivedsick callrequest form on February 14, and alleged
interaction from March 27 to April 4, 2016); Nurse Mahabir (provided sick call request form on
December 20, 2015); Nurse Germain (provided sick call request form on December 20, 2015);
Nurse Ninan (on duty from December 7 to December 14, 2015); Nurse Richards (on duty from
December 7 to December 14, 2015); Nurse Schiavone (on duty from December 7 to December
14, 2015); Nurse Wilda-Stinfort (on duty on December 4 and from December 7 to December 14,
2015); Nurse Anderson (came to aid on December 3 and on duty frcember 7 to December
14, 2015); Nurse Anim (came to aid on December 3 and on duty from December 7 to December
14, 2015); and Nurse Poulouse (on duty from December 7 to December 14, 2015, and provided
Tylenol on August 8, 2016).

Finally, plaintiff fails to allegeNurse Angol*° Nurse Philip, oNurse Shajdid notact to

mitigate the risk plaintiff faced frorhis hearing loss. The Court addresbese sequentially.

o Nurse Prinja was never served with proced#ile in an Order dated April 3, 2018, the

Court directed the U.S. Marshal’s Office to effect service on NurseaRbgjc. #130), its

plaintiff’ s responsibility to ensure service is mad#hin ninety days and, if necessary, to request

an extension of time for servic&eeMeilleur v. Strong, 682 F.3d 56, 63 (2d Cir. 201Zhe

summons was returned unexecuted on May 31, 2018. (Doc. #156). On July 19, 2018, the Court
reminded plaintifthat Nurse Prinja had not been served. (Doc. #183). At plaintiff's request, the
Court granted plaintiff an extension to serve Nurse Prinja until November 26, 2018. (Doc.

#186). To date, Nurse Prinja has not been served. Accordingly, plaintiff sdgamnst Nurse

Prinja must be dismissedimportantly, however, plaintiff's claims against Nurse Prinja are
substantially similar to many of the other defendants who were served taskisand the Court
dismisses the claims against Nurse Prinja on the merits as well.

10 NurseAngol was never served with proces#/hile in an Order dated July 17, 2018, the

Court directed the U.S. Marshal’s Office to effect service on Nurse Abgal. #180),tiis
plaintiff’ s responsibility to ensure service is made within ninety days, and, if necessary, t
request an extension of time for serviG@eeMeilleur v. Strong, 682 F.3d 56, 63 (2d Cir. 2012).
The summons was returned unexecuted on September 24, 2018 (B8§. #laintiff's time to
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Plaintiff alleges Nurse Angol was on duty from December 7 to December 14, 2015, when
plaintiff complained‘to every rnurse working in the intake unit” about his pa(®AC 11255—

61). Plaintiff alleges he also told Nurse Angol about his hearing loss on December 27, 2015,
when Nurse Angol was handing out medicatidmwo days later, plaintifallegeshe was seen by
anunidentified staff member to whom plaintiff again complained of hearing Plsgntiff does

not allege Nurse Angdéiled toact, and indeed, alleges that two days after he complained to
Nurse Angol, he discussed his hearing lagth another medical staff member.

Plaintiff's sole allegation against Nurse Philip is tbator around April 16, 2016\Jurse
Philip “took” a sick call request fornm which plaintiff noted he “was having problems with his
hearing.” (SAC B41). Plaintiff does not allege he did moteceive treatmemn that occasion
or even that Nurse Philip had a duty to act upon receipt of the sick call request form.

Plaintiff allegesNurse Shajreceived two sick call request form@ne unrelated to ear
problems on August 8, 2016, and the other for pain and ringing in the ears on September 6, 2016.
As toplaintiff's earrelatedcomplaint, plaintiff does not allege Nurse Shaji failed to act, and
indeed, alleges the following day, he was seen by N.P. Handler.

Accordingly, plaintiff's claims must be dismissed against Nurse Shaji, Nurse Angol, and
Nurse Philip.

V. Leave to Amend

Rule 15(a)(2) instructs courtstiould freely give leaveto amend a complai “when

justice so requires.Liberal application of Rule 15(a) is warranted with respegirése

serve Nurse Angol or request an extension expired on October 16, 2018. Accordinglyf plainti
claims against Nurse Prinja must be dismisdathortantly, howeer, plaintiff's claims against
Nurse Angol are substantially similar to many of the other defendants whaemed in this

case, and the Court dismisses the claims against Nurse Angol on the merlts as we
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litigants who"should be afforded every reasonable opportunity to demonstrate that [they have] a

valid claim?” Matima v. Cellj 228 F.3d 68, 81 (2d Cir. 2000). However, leave to amend may

“properly be denied for . . . futility of amendment.”_Ruotolo v. CitWefw York 514 F.3d 184,

191 (2d Cir. 2008) (quoting Foman v. Davis, 371 U.S. 178, 182 (1962)). This is true even when

theplaintiff is proceedingprose SeeMartin v. Dickson, 100 F. App’x 14, 16 (2d Cir. 2004)

(summary order).

The Court has already given plaintiff leave to amend twice. Plaintiff couldcondythe
defects in his complaint if his diagnosis and trezit were entirely different than he has alleged
or he omittedrom the SACotherdocumented complaints existing defendants or entirely new
defendants.Thisis highly unlikely as on June 28, 201 Taiptiff was provided 13page Excel
spreagdheet listinghe nameand shift ofeverymedical staff membeat the Jaifrom December
2, 2015, to December 2, 2016. (Doc. #40). Accordingly, the Court finds leave to amend would
be futile, anddeniesplaintiff leave to amend the SAC.

CONCLUSION

TheMarch 1, 2018, Contractor Defendants’ motiordismisson behalf of Handler and
Piacente is GRANTED IN PART and DENIED IN PARTDoc. #83).

TheMarch 1, 2018, County Defendants’ motimndismisson behalf of Falco, Anderson,
Skariah, Schiavone, Bajwaisdsama Thomas, Lovelin, Nayaudupalli, Shaji, Petranker, Pillai,
Jacob, and Jessy ThomasGRANTED IN PART and DENIED IN PART. (Doc. #85).

TheApril 16, 2018, County Defendant Philip’s motitmdimissis GRANTED. (Doc.
#134).

TheApril 20, 2018, Contractor Defendant George’s motmdismisss GRANTED.

(Doc. #139).
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TheJuly 17, 2018, County Defendants’ motimndismisson behalf oiDaniel, Germain,
Mahabir,Stephen, Sokolohorsky, Ninan, Richards, Anim, Poulouse, Wilda-Stinfort, Zachariah,
and Shinéris GRANTED IN PART and DENIED IN PART(Doc. #175).

The only remaining claim is the claim for deliberate indifference to plaintéf®sgs
medical need_(i.ehis hearing loss) against defendants Dr. Zachariah, Dr. Shinder, Nurse
Administrator Petraker, andN.P. Handler.These defendants shall file ansaiey December
26, 2018.

The Clerk is directed to terminate ghendingmotions (Docs. ##83, 85, 134, 139 and
175).

The Court certifies pursuant to 28 U.S.C. 8§ 1915(a)(3) that any appeal from this order

would not be taken in good faith, and therefioréormapauperisstatus is denied for the purpose

of an appeal SeeCoppedge VWnited States369 U.S. 438, 444—-45 (1962).

Dated:Decemberl0, 2018
White Plains, NY

SO ORDERED:

Vi

Vincent L. Briccetti
United States District Judge
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