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UNITED STATESDISTRICT COURT
SOUTHERNDISTRICT OF NEW YORK

BROTHERHOODMUTUAL INSURANCE COMPANY,

Plaintiff,
OPINION AND ORDER
- against-
No. 16-CV-6369(CS)
KURT LUDWIGSEN A/K/A KURT VOGNER,

Defendant.

Appearances
AaronM. Schlossberg

The Law Office of AaronM. Schlossberg, Esd?,.L.L.C.
New York, New York
Counsel forPlaintiff

MichaelK. Burke

Burke,Miele, Golden & Naughtonl,.LP
GoshenNew York

Counsel for Defendant

Seibel J.

Beforethe Courtarethe motiondor summaryjudgment ofPlaintiff Brotherhood Mutual
Insurance Companyoc. 64),andDefendanKurt Ludwigsen(Doc.67). Forthefollowing
reasonsboth motionsare DENIED.

l. BACKGROUND

Thefollowing facts,which arebasedon theparties’Local Rule 56.1statementand

supportingmaterials areundisputed unless otherwise noted.

! Plaintiff, in respondingo Defendant'sRule 56.1 Statemenbf Material Facts replicatedthe paragraphin
Defendant’'s56.1 Statemenbut failed to includethe correspondingitationsprovidedby Defendant.(Compare
Doc.68 (“D’s 56.1Stmt.”), with Doc. 76 (“P’s 56.1Stmt.andResp.”).) The purpose of my Individual Practice
requiring the normoving party to reproduce the moving party’s statement and put its resfiretsly below it is so
that the Court can have the parties’ positions in one document. The remoitations to the recorftustrates that
purpose. More disturbing are Plaintiff's counsel’s overwrought adousaif misconduct by Defendant’s counsel.
(SeebDoc. 70 (“P’s Reply”) aB-10; Doc. 83) | havealreadyadmonishedPlaintiff's counsefor beingtoo quickto
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A. The Underlying Actions

Nyack College(the “Colleg€’) hired Defendanto be theheadcoachof its softballteam
(the“Team”) for the 2014-201%Bcademig/ear. (Doc. 75 (“D’s 56.1Stmt.andResp’) 1 7.)
BetweenOctober2, 2015andDecembeB, 2015 six Teammembers-K. Doe,E. Doe,A. Doe,
S.Doe,Y. Dog andM. Dog, (collectivelythe“Underlying Plaintiffs”) — broughtawsuitsagainst
him, the College andvariousCollegeadministratorandemployeegthe “Underlying
Actions”).? OnApril 14, 2016, havingmendedheir complaintsoncebefore,the Underlying
Plaintiffs eachfiled a secondrmendedcomplaint (the¢Underlying Complaints”)® The
UnderlyingComplaintsallegethat Defendant;actingin his capacityasHeadCoachof the
Nyack Collegewomen’ssoftballtean,” engagedn a“patternandpracticeof outlandishsexual
harassmemdndsexualassault.” (K. Doe SAC 1 1;seeid. 1 92(“[Defendant’s]sexual
harassment. .occurredduring the coursandwithin the scope of hismploymentisHead
Coachof the Softblh Team.”).)

The UnderlyingComplaintsallegethatDefendant'exerfed . . . a tremendougvel of

control ovememberof the SoftballTeam. . . through gatternandpracticeof intimidatior’

by:

allegemisconductithout a concretebasis. (Doc.40at14:1215:13.) Thereis aline betweerzealousadvocacy
andimproperconduct,andcrossingor evenapproachingthatline is notaneffectiveway to litigate in this Court.

2 Complaint,K. Doev. LudwigsenNo. 15-CV-7822(S.D.N.Y.Oct. 2, 2015),ECFNo. 1; Complaint,E. Doev.
LudwigsenNo. 15-CV-7825(S.D.N.Y.Oct. 2, 2015),ECFNo. 1; Complaint,A. Doev. LudwigsenNo. 15-CV-
7827(S.D.N.Y.Oct.2,2015),ECFNo. 1; Complaint,S.Doev. LudwigsenNo. 15-CV-7867(S.D.N.Y.Oct. 5,
2015),ECFNo. 1; Complaint,Y.Doev. LudwigsenNo. 15-CV-8059(S.D.N.Y.Oct. 14,2015),ECFNo. 1;
Complaint,M. Doev. LudwigsenNo. 15-CV-9581(S.D.N.Y.Dec.8, 2015),ECFNo. 1.

3 SeconddAmendedComplaint,K. Doev. LudwigsenNo. 15-CV-7822(S.D.N.Y.Apr. 14,2016),ECFNo. 41 (‘K.
DoeSAC"); E. Doev. LudwigsenNo. 15-CV-7825(S.D.N.Y.Apr. 14,2016),ECFNo. 43 (“E. Doe SAC"); A. Doe
v. LudwigsenNo. 15-CV-7827(S.D.N.Y.Apr. 14,2016),ECFNo. 43 (“A. DoeSAC"); S.Doev. LudwigsenNo.
15-CV-7867(S.D.N.Y.Apr. 14,2016),ECFNo. 40 (“S. Doe SAC"); Y.Doev. LudwigsenNo. 15-CV-8059
(S.D.N.Y.Apr. 14,2016),ECFNo. 41 (“Y. DoeSAC"); M. Doev. LudwigsenNo. 15-CV-9581(S.D.N.Y.Apr. 14,
2016),ECFNo. 33 (“M. DoeSAC"). TheUnderlyingComplaintsarealsoavailableatDoc. 72 (“Burke Aff.”) at
Exs.at 3-8. Becausehe complaintsarenearlyidentical,the Courtwill referto theK. Doe SAC whendescribingthe
allegationscontainedn all of the SACs.



e threateing Teammembersat the first practice,telling them that he “could
‘make [their] lives aliving hell’ if theyupset him”;

e mandaing that Teammembersattenda nightly studyhall with other College
athletes but forbiddingthemfrom interactingwith non-Teammembers

o forbidding Teammembersparentdrom attendingpractices;

o forbidding Teammemberdrom speakingo their parentsduringgames;

e forbidding Teammembersfrom havingin-personor telephoniccontactwith
their family members during a tournamentin Arizona (the “Arizona
Tournament”);and

e corfiscatingTeammembers'cellular phones for dull dayduringthe Arizona
Tournament.

(Id. 1 21(a)td).) Defendanis allegedconductcausedleammembergo fear Defendantnd
perceivehim ashavingimmensepowerovertheir scholarshipsplayingtime, careerambitions,
andpersonablndprofessionafutures. (Id.  21.)

The UnderlyingComplaintsalsoallegethatDefendant‘ perpetuated@ sexuallycharged
atmosphere throughultiple inappropriateandoffensiveactionsand/orcomments.” (Id. 1 24.)
Theseactions included:

e proclaimingthephrase'top tits” astherallying cry for theTeam

e frequentlysaying,“Zip, thud,” while using hisarmto mime an erectphallus
from his pants, purportedlgs a metaphoifor the Teams dominanceover
opporents

e asking leammembersabouttheir sexlives on aregularbasis,anddemanding
graphicdetailsabout thdrequencyandnatureof their sexualactivities;

e punching Team membersin thar breasts,which Defendant called “tit
punching”;

e holding mandatorgroup meetingswith Teammembersandtheir boyfriends
duringwhich Defendantwvould inquirein graphicdetailabout the couplesex
lives;

e arrangingfor a mandatoryalcohol outing under thguise of “team bonding”
wherethemandatorydresscodewascocktaildressesndhigh heelsandduring
the outingdancingwith severalTeammembersanddirecing Teammembers
to dancewith older, male patronsat a nightclub,(referredto asthe “Alcohol
Outing”);

e renting afive-bedroom housé& accommodatéhe Team,ratherthana hotel,
for atraveltournamentyhich requiredTeammembergo sleeponcouchesand
the floor while two schooladministratorsshareda bedroonwith Defendant;
and

e forcing a Teammemberto sit on hislap during agame,in plain view of two
schooladministrators.



(Id. 1 24(a)th).) Defendantlsoofferedto help Teammembergpursuecareersn the adult

entertainmenindustryandencouragethemto socializewith a pornographiactressandask her

for advice,andon oneoccasionDefendantequiredall Teammemberdo visit his homeor a

guestionandanswersessiorwith her. (Id. §122-23.) In addition,Defendantllegedly‘made

unwantedverbaland/orphysicalsexualadvancesoward[each][UnderlyingPlaintiff]

individually.” (1d. 1 25.) Defendarnis actionsincluded:

unwanted touchinggrabbing,andslapping othe buttocks;

whispering vulgacomments;

placinghisfacedirectly againsttheface of aTeammembersothattheirnoses
andcheekgouchedthenproceedingo haveconversations;

discussing pornographiitms;

bragging about havingexwith hiswife;

talking graphicallyabout thesexlives of Teammembersandhis own;

kissing aTeammemberon hercheeksandlips withoutherconsent;

licking earsasaform of “punishmentfor unsuccessfyperformance;

texting a Team memberlate at night, inducingher to meet,and during the
meeting,pulling andholdingheragainshim, andasking whether she would be
motivatedto win if he found someoneith whom she could hawex and
shaking aTeam member’'sbreastsand proclaiming,“This is what ‘top tits’
looks like.”

(Id. T 25(a)¢).)* TheUnderlyingComplaintsalsoclaim thatKeith Davie, the College’sathletic

director,“turned a blindeyeto thesexualharassmentntil he could no longeslaim ignoranceof

[Defendant’s]behavior.” (d. 1 28;seeid.  14.) Specifically,Davie:

approved the usaf acollegevanfor the Alcohol Outingandwaspresenasthe
Teamboarded theranfor thetrip, observingTeammembersn their cocktail
attire;

observed Defendafdrce aTeammembetto sit on hislap during agameat the
Arizona Tournament;

during the Arizona Tournament, obseni2efendanforce a Teammemberto
sit in his embracefor twenty minutes outside of theTeam dugout while
Defendanmadesexuallyexplicit commentgo her;

4 The other SACsallegesimilarincidents. (SeeA. Doe SAC 1 25; E. Doe SAC 125; M. Doe SAC 1 25; S. Doe
SAC 125;Y. DoeSAC 125.) AnotherTeammemberallegedthat Defendantharassedherbecausef hersexual
orientation. (SeeM. Doe SAC 126.)



e during the Arizona Tournament, obseni2efendanforce a Teammemberto
sitin hisembraceby a poolwhile he madesexuallyexplicit commentgo her;

. \?vrrll?le in the bleachersat the Arizona TournamentpbservedDefendant
approacha Teammemberfrom behind, wrap his armsaroundher, and shake
herbreastgepeatedly.

(Id. § 28(a)te).)

As to Defendantthe UnderlyingComplaintsassertlaimsof intentionalinfliction of
emotionaldistressnegligentinfliction of emotionaldistressandbattery. (Id. 1194-120.)
Defendantansweredhe UnderlyingComplaintsdenyingtheallegations. (Seeg.qg, K. Doev.
LudwigsenNo. 15-CV-7822,Doc. 56 (S.D.N.Y. June 16, 2016

B. The Insurance Policy

Plaintiff issuedthe Collegea generaliability insurancepolicy coveringhe periodfrom
Septembed, 2014to Septembel, 2015. (P’s 56.1Stmt.andResp.|| 22; BurkeAff. Ex. 1 (the
“Policy”).) ThePolicy names'Nyack College& BusinesOffice” asthenamedinsuredandit
does notist anyindividualsasinsureds or additional insured@olicy at BMG33-38.) This
casepotentiallyimplicatesthe followingcoverages:theCommercialLiability Coverage; the
College/University(“C/U”) Additional Coverageandthe SexualActs Coverage.(See idat

BMG33, 59, 180, 204.)

1. CommercialLiability Coverage

TheCommercialLiability Coverage provides four principadverages:Coverage.

coversbodily injury andpropertydamageCoverage Mcoversmedicalpayments; Coverage N



coversbodily injury andproperty damagarisingfrom products/completedork hazardsand
Coverage @overspropertydamagecausedy fire. (Id. atBMG62-63.f Coverage M provides:

We payall sumswhich aninsured becomelggally obligatedto payasdamages

dueto bodily injury or property damagde whichthis insurancapplies. Thebodily

injury or propertydamagemust becausedby an occurrencevhich takesplacein

the coveragéerritory,andthe bodily injuryor propertydamage musiccurduring

the policy period.
(Id. atBMG62 (emphasi®omitted)) The CommercialLiability Coveragalefines‘insured”to
include theCollege’s“employeesfor actswithin the scope atheir employment.” id. at
BMG60-61 (emphasi®omitted)) “Bodily injury” is definedas“bodily harm,sicknessor disease
sustainedy a persorandincludesrequiredcareandloss ofservices”and“doesnot include
mentalor emotional injurysuffering,or distresghatdoes notesultfrom aphysicalinjury.” (Id.
atBMG60.) The Commecial Liability Coveragealsocontains alefensecoverage provision,
which providesthatPlaintiff has“the right anddutyto defenda suitseekingdamagesvhich may
becoveredunder the&CommercialLiability Coverage.[Plaintifff maymakeinvestigationsard
settleclaimsor suits[that Plaintiff] decide[s]areappropriate.” Id. atBMG64 (emphasis

omitted))

2. C/U Additional Coverages

The C/U Additional Coverage€ndorsemen(the “C/U Endorsement”) providesix
additionalcoveragespne ofwhichis implicatedin this case- the Student Emotional Injury
Liability Coveragdthe“Emotional InjuryCoverage”) (Id. atBMG180-83.) Pursuarb the
Emotional InjuryCoveragePlaintiff is obligatedto “pay all sumsthatacoveredpersorbecomes

legally obligatedto payasdamagesiueto emotionalinjury to which this coverage applies.”ld.

> The Commecial Liability Coveragealsoincludescoveragédor thefollowing: incidentalcontractualiability,
incidentalmedicalmalpracticanjury, andbodily injury or propertydamageesultingfrom mobile equipment.(Id.
atBMG63-64.)



atBMG181 (emphasi®omitted)) “Emotional injury” is definedas“mental or emotional injury,
sufferingor distresssustainedy a person otheéhanasaresultof physicalinjury. Emotional
injury does not include bodily injurpropertydamagepersonalnjury or financialdamage of
anykind.” (Id. atBMG272(definitionin Liability andMedical Coveragd-orm)(emphasis
omitted) seeid. at BMG180 (incorporatingermsof Liability andMedical Coveragd=orminto
C/U Endorsement).)The emotional injury mu$t among other things,] mustainedy [a
College]studentandtheeventor eventscausingthe emotional injury . . . musriseout of [the
College’s]evaluationdisciplineor graduatiorpractices. . . .” (d. atBMG181(emphasis
omitted)) This coverage, howevetdoesnot apply . . if the emotional injurarisesout ofany
discriminatoryact,sexualact, or counselingct.” (Id. (emphasi®mitted)) “Sexualact” means:

(a) any actthat would be considered &riminal act underany applicablefederal,

stateor local statute ordinance ofaw relatingto sexualoffensespr

(b) anyactualor attemptedouchingof a persorby another persofor the purpose

of obtainingsexualarousl or sexualgratification;or

(c) anyotheractundertakerby a persorior the purpose of obtainirggxualarousal

or sexualgratification;or

(d) anyconductcharacterizedr interpretecassexualharassmeniyr

(e)anyconductcharacterize@r interpretedasbeingsexualin nature.
(Id. at BMG273(definitionin Liability andMedical Coveragd-orm} seeid. at BMG180
(incorporatingermsof Liability andMedical Coveragd=orminto C/U Endorsement).)The
Policy providesthat“[a]ny of the abovectsor conductvill be considered singlesexualactif
undertakerby thesameperpetratoor perpetratorgvenif suchactsaredirectedagainsimore
thanone persorhappenovertime, or takeplaceduring morehanone policy period.” Ifl. at
BMG273(emphasi®mitted).) Sexualharassmens definedas:

[O]nly thosesexualactsinvolving conductthatis characterizedr interpretedas

sexualintimidation or sexualharassmentr asintimidation or harassmenased

on aperson’sgender. Any such conductwill be considereda single sexual
harassmenincidentif undertakerby the sameperpetratoror perpetratorsevenif



suchconducts directedagainstmorethanone person, happens ovene, or takes
placeduring morethanone policy period.

(Id. atBMG273-274(emphasi®mitted).)

The C/U Endorsement definéfc]overed person’to include theCollege’s‘employees
.. ., but onlywhile actingon [theCollege’s]behalfandwithin the scope otheir delegated
authority.” (d. atBMG180.) TheC/U Endorsement does nobntaina defenseoverage
provision, éeeid. at BMG180-83), buit does notehat“[a]ll other provisions of the
CommercialLiability Coveragd-orm. . . applyto eachof the Additional Coverage®f this
endorsement, unless otherwrsedified herein,” (d. at BMG183).

3. SexualActs Coverage

The SexualActs Liability Coverage Endorsemefthe “Sexual Acts Endorsement”)
providessix additionalcoveragesthreeof which arerelevantto this case SexualActs Liability
Coveragd“SexualActs Coverage”) SexualHarassmentiability CoveragdOtherThanYour
Employees)“SexualHarassmenCoverage”) andDefenseCoverage: AegedPerpetrators
(“DefenseCoveragdor AllegedPerpetrators”) (Id. at BMG205-07.) “Coveredperson]s]”
under theSexualActs andSexualHarassmen€overages include theollege’s‘employees . . ,
but onlywhile actingon [theCollege’s]behalf,for [the College’s]benefit,andwithin the scope
of theirdelegatechuthority.” (d. atBMG205.) TheSexualActs Endorsementefines‘sexual
act” and“sexualharassmentthesameway the C/U Endorsement doesCémpareBMG204-05,
with BMG273-74.)

TheDefenseCoverage foAllegedPerpetratorstateghat“[tlhe commissionof asexual
actwill not be considerei haveoccurredwithin the scope odnyone’'sdelegatedauthority, but
if a person otherwissoveredhereindeniesinvolvementin thesexualact,then[Plaintiff] will

provide theallegedperpetratowith . . .limited DefenseCoverage.” (Id. at BMG207 (emphasis



omitted)) Thedefensecoveragewill not be provided, howevef,at thetime a suitis filed
againsttheallegedperpetratortheallegedperpetratohasbeenfoundby anybranchof anylevel
of government or aivil courtto havecommittedthe sexualact, hasadmittedto theact,or has
beenimplicatedby clearandconvincingphysicalevidence.(Id.) “Alleged perpetratormeans
“a coveredpersonaccusedf committingasexualact.” (Id. at BMG204 (emphasiemitted))

D. Related Criminal Proceedingand Admissionsof Wrongdoing

In March 2015,while still in Arizona,DavieterminatedDefendant.(Doc. 69
(“SchlossberdReplyAff.”) Ex.B at9.)® In anemaildatedMarch 14, 2015Defendant
apologizedo Davie“for creatingasituatian thatleft [Davie] with no option buto makea
change’ admittedthathis“actions[were]inexcusable,;andacknowledgedhat*“[t]here is no
placein athleticsfor . . .anindividualto createan uncomfortable environment, moatterwhat

the scenario.” chlossberd\ff. Ex. Cat1.)

5 Defendanbbjectsto Plaintiff relying on Doc. 65 (“SchlossberdAff.”) Ex. C, whichis anemailfrom him to Davie,
aswell asDefendant’sstatemento the police,allegingthatPlaintiff cannotauthenticateitherexhibit. (D’s 56.1
Stmt.& Resp.at2; Doc.78(“D’s Opp.”) at19.) He alsoobjectsto Plaintiff's useof thetwelve Teammembers’
statement$o the police andotherpolice documentsglaimingtheyareunauthenticatedndcontaininadmissible
hearsay.(Doc.80at1.) Asto theauthenticityissue the Plaintiff hasnot offeredanaffidavit from a custodian
establishinghe authenticityof any of theseexhibits. Nonethelessthe Court“hasthediscretionto consider
unauthenticatedr otherwiseobjectionableevidencewhereit is apparentha the partymaybe ableto authenticate
andestablisithe admissibilityof thosedocumentsttrial.” Am.RefFuel Co.of Niagara,LP v. Gensimore
Trucking,Inc., No. 02-CV-814,2007WL 2743449at*3 n.3(W.D.N.Y. Sept.18,2007);seeDelgadov. City of
Stamford 2015WL 6675534 at*5 n.3(D. Conn.Nov. 2, 2015)(consideringunauthenticatedxhibitson motionfor
summarnyjudgmentandallowing partyto authenticatexhibitsattrial); Kramskyv. Chetrit Grp., LLC, No. 10-CV-
2638,N0.11-CV-1735 2011WL 2326920.at*2 (S.D.N.Y.Junel3,2011)(“Wherethe Defendantsvould havethe
opportunityto authenticateéheseexhibitsattrial, the Courtwill notstrikethematthis stage’). Nothingaboutthese
exhibitssuggesthatPlaintiff would be unableto estallish their authenticityattrial: Plaintiff could haveDefendant
or Davieauthenticatéhe email andapropercustodiarcould authenticatehe police documentswhich were
apparentlyproducedo Plaintiff by the chiefof police, (Schlossberdreply Aff. Ex. B at1). Asto Defendant’s
hearsaybjection,the Teammembers'statement$o the policearenot consideredor their truth, just for thefact that
theyweresaid,andDefendant’sown statementareadmissionsandthereforenot hearsay.Accordingly,the Court
will consideDefendans emailto Davie andthe policedocumentsincluding Defendant’sandthe Teammembers’
statemerdto thepolice.



BetweenMarch 16, 2015andApril 1, 2015, the SoutNyackPoliceDepartment
collectedtwelve statementérom Teammembers.(SchlossberiReply Aff. Ex. B at 33, 35, 37,
39, 41, 45-46, 48, 50, 52, 54, 56, 38Dhe statementslescribeDefendanengagingn conduct
similar to thatallegedin the UnderlyingComplaints: inappropriateontact(e.g, smacking
buttocks, touchingpreastskissing,andlicking); talking graphicallyaboutsex;directinga Team
memberto dancewith astrangerduring the Alcohol Outingndthendancingwith her;askinga
Teammemberif sheconsideredh careerasastripper;inviting a pornographiactresgo speakio
theteam andshaking aleammember’sbreastandproclaiming “This is what top tits looks
like.” (1d. at50;seeid. at33, 35, 37, 39, 41, 45-46, 48, 52, 54, 56, 58.)

OnApril 8, 2015, the Rockland Counbystrict Attorney’s office chargedDefendant
with multiple counts offorcible touchingandharassment.Seed. at 32, 34, 36, 38, 40, 44, 47,
49, 51, 53, 55, 57; Burkaff. Ex. 21 (providingthreemisdemeanor informationsj.Not all of
the UnderlyingPlaintiffs, howeverwerethe subjects of theriminal charges (SeeBurke Aff.
Ex. 18at50:1-51:1(courtobservinghatY. Doe andA. Doe submittednformationto the court
prior to hearing,butwerenotsubjectof chargey)

OnApril 9, 2015 Defendanigave a voluntargtatemento anofficer with the South
NyackPoliceDepartment.(Schlossberd@ff. Ex.D.) It begins:

|, [Defendant] after speakingwvith Det. Coyleandhearingthestatementérom the

Nyack Softballteamadmitthatthesethings did occurl exercisederriblejudgment

andwentfar beyond theparameter®f my job description.No mater theintent,

therewasunwanted touching/contaahdthereis no excusefor that. In addition,

severaldiscussions shouldeverhaveoccurredandtheir subjectmatter(sex,etc.)
hasnoplacenor no business being discussed.

" Thepolice collectedanotherstatemenfrom a Teammemberon April 13,2015. (Id. at43.)

8 Thevictims’ namesn the misdemeanoinformationsandaccompanyingupportingdepositiongprovidedby
Plaintiff arewhited-out. (Schlossberdreply Aff. Ex. B at32-58.) Defendanprovidedthreeof the misdemeanor
informations,dentifying K. Doe, S. Doe,andM. Doeasthreeof thevictims. (Burke Aff. Ex. 21.)

10



(Id. at 1.) Defendantalsoadmittedthathe“got too comfortablen the coach/player relationship
andcrossedines.” (Id. at2.) He specificallyadmittedto “teas[ing]andsingl[ing] out [one
Teammembe} far too often,” having far too[many] in depth conversationsith [two other
Teammembers],"andkissing anothefeammember. (Id.) The Rockland Countyistrict
Attorney’soffice chargedefendantwvith additional counts of forcible touchirmmpdharassment
onApril 13, 2015. (SchlossbeRgplyAff. Ex. B at42.)

Defendat pleadedyuilty onJanuary21, 20160 sevencounts offorcible touching.
(SeeBurkeAff. Ex. 20at 3:16-21.) But on June 29, 2016, tlstatecourtvacatedhatpleaand
Defendanpleadedyuilty to sevencounts offirst-degredelony coercion. (Id. at 3:20-4:12.) At
his sentencingon Septembef6, 2016, Defendamtdmittedto, among other thingsubjecting
certain“membersof [the] softballteam”to “unwantedsexualcontactfor the purpose of
degradingandabusingthem]. . .andfor the purpose ofraifying [his] own sexualdesire$
duringSeptembed, 2014 througlrebruary28, 2015. Doc. 42 (“FAC”) Ex. A at8:18-10:14.)

E. DefenseCoveragein the Underlying Actions

By letterdatedFebruary 1, 201&laintiff informedDefendanthatafterinvestigatingthe
allegationdn thecivil lawsuitsagainstPlaintiff, it would —basedonthatinvestigationrandthe
policy language- denyhim coveragdor thesix lawsuitsTeammembersadfiled the previous
fall. (BurkeAff. Ex. 22.) Theletteralsostatedthat“it is [Plaintiff's] understandinghat
[Defendant]ha[d] pled guilty to numerous counts dbrcible touching, ariminal sexualact.
Thereforetherewould be no coveragdor [Defendant in therelatedcivil matter.” (Id. at
BMG3.)

In aletterdatedMarch 9, 2016 Defendant’scounserequestedhatPlaintiff provide

Defendanwith adefenseandindemnificationin the Underlying ActiongandadvisedPlaintiff

11



thatits reasorfor denyingcoveragavasincorrect. (Burke Aff. Ex. 23.) In aletterdatedMarch
15, 2016 Plaintiff agreedo provideDefendanwith defensecoveragein theform of
reimbursementfor litigation costsat $185perhour. (Burke Aff. Ex. 24.) Plaintiff hasbeen
payingDefendant’'scounsefor legalfees. (Burke Aff. Ex. 15  15jd. Ex. 16  6;id. Ex. 2 at5-
6.) By letterdatedJuly8, 2016,Plaintiff informedDefendanthatit wasreservingts rightsto
denyDefendantoveragan connectiorwith the UnderlyingActions. FAC Ex. F.)

F. Procedural History

Plaintiff broughtthis actionon August 11, 201&eekingadeclaratiorthatit is not
obligatedto defend, indemnify, or provideny other coverage Defendanin connectiorwith
the Underlying Actions(Doc. 1.)° After Plaintiff submittedts First AmendedComplaint,
(Doc. 42),Defendananswered(Doc.43). Thepartiesproceededhroughdiscoveryandthen
filed their crossmotiors for summaryjudgment. (Docs.64, 67.§°
. LEGAL STANDARD

Summaryjudgments appropriatavhen“the movant showshatthereis no genuine
disputeasto anymaterialfactandthe movants entitledto judgmentasa matterof law.” Fed.
R. Civ. P.56(a). “[T]he dispute about materialfactis ‘genuine’ . . .if theevidenceas suchthat
areasonablgury couldreturna verdictfor the nonmoving party.’Andersorv. Liberty Lobby,

Inc., 477U.S.242, 248 (1986). Aactis “material” if it “might affectthe outcome of the suit

9 BrotherhoodMutual InsuranceServiced LC wasinitially namedasplaintiff. (Id.) After learningthat
BrotherhoodMiutual InsuranceCompanyprobablyissuedthe policy, (Doc. 40 at4:6-12), Plaintiff submittedan
amended:omplaint,namingBrotherhoodMutual InsuranceCompanyasthe plaintiff, (Doc. 42).

10 OnMay 21,2018, Plaintiff movedto substitutets counsel (Doc. 86), which the Courtgranted (Doc. 88).

12



under the governinaw . . . . Factualdisputeghatareirrelevantor unnecessarwill not be
counted.” Id.

Onamotionfor summaryjudgment,‘[tjhe evidence of the non-movaistto bebelieved,
andall justifiableinferencesareto bedrawnin his favor.” 1d. at 255. The movantbearsthe
initial burden of demonstratirithe absencef a genuinessueof materialfact,” and,if satisfied,
the burderthenshiftsto the non-movanto present'evidencesufficientto satisfyeveryelement
of theclaim.” Holcombv. lonaColl., 521 F.3d 130, 13{2d Cir. 2008)(citing CelotexCorp.v.
Catrett 477U.S.317,32324 (1986)). “The mereexistenceof ascintilla of evidencen support
of the [non-movant’s] positiowill beinsufficient;theremust besvidenceonwhich the jury
couldreasonablyind for the [non-movant].”Anderson477U.S.at 252. Moreover, the non-
movant‘must do morethansimply showthatthereis somemetaphysicatloubtasto thematerial
facts,” MatsushitaElec.Indus. Cov. ZenithRadio Corp, 475U.S.574, 586 (1986), and he
“may notrely on conclusonallegationsor unsubstantiated speculatiofyijitsu Ltd. v. Fed.
ExpressCorp, 247 F.3d 423, 42@d Cir. 2001)(internalquotationmarksomitted).

“A partyassertinghatafact cannot be ois genuinely disputed must support the
assertiorby . . .citing to particularpartsof materialsn therecord,including depositions,
documentselectronicallystoredinformation,affidavits or declarationsstipulations(including
thosemadefor purposes of thenotion only), admissions,interrogatoryanswerspr other
materials. . . .” Fed.R. Civ. P.56(c)(1). Whereanaffidavit is usedto support or oppose the
motion, it “must bemadeon personal knowledgsetoutfactsthatwould beadmissiblan
evidenceandshowthatthe affiant. . .is competento testify on themattersstated.” Fed.R.
Civ. P.56(c)(4);seeMajor League Baseball Propdnc. v. Salvino,Inc., 542 F.3d 290, 31(2d

Cir. 2008). In theeventthat“a partyfails . . .to properlyaddressanotheiparty’s assertiorof
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factasrequiredby Rule56(c),the courimay,” among othethings,“consider thdact undisputed
for purposes othe motion” or“grant summaryjudgmentf themotionandsupportingnaterials

— including thefactsconsideredundisputed — showhatthe movants entitledto it.” Fed.R. Civ.
P.56(e)(2}(3).

Thefactthatbothsidesseeksummaryudgment,andthus presumabligelievethatthere
areno genuinassuesof materialfactin dispute, does noheanthatthe Court mustgrant
judgmentasamatterof law for one side or thether. SeeEastman Mach. Ca. United States
841 F.2d 469, 47@d Cir. 1988);Rhoadss. McFerran 517 F.2d 66, 672d Cir. 1975).

[I. DISCUSSION

A. Duty to Defend Framework

“In New York, aninsurer’s dutyto defendis ‘exceedinglybroad’anddistinctfrom the
dutyto indemnify.” EuchnerSA,Inc. v. Hartford Cas.Ins. Co, 754 F.3d 136, 14(d CCir.
2014) (quotingAuto.Ins. Co. of Hartfordv. Cook 850 N.E.2d 1152, 115B..Y. 2006))*
While “the dutyto [indemnify] is determinedy theactualbasisfor the insured’diability to a

third person,” ft]he dutyto defendis measurecgainst thallegationsof pleadings’ Id.
(quotingServidone Const. Corp. Sec.Ins. Co. of Hartford 477 N.E.2d 441, 444N.Y. 1985)).
“The duty to defend remains ‘ev@f] facts outside the four corners of the pleadings indicate

that the claim may be meritless or not coveredd? (alterations omittedjquotingCook 850

N.E.2dat 1155.

11 Neitherpartyaddressewhich state’ssubstantivéaw governsthe Policy, butthe Courtwill applyNew York law
for threereasons.First, the policyholder(the College)is locatedin New York andmanyof the underlyingevents
occurredn New York. Secoml, thereis no reasorto find thatindianaor California(Plaintiff's andDefendant’s
statesof citizenship)havesufficientcontactwith the Policy, which providedinsurancecoveragdo aschoolin New
York. (FAC 111, 34.) Third, theparties’briefsrely on New York law. SeeMotorola CreditCorp.v. Uzan 388
F.3d39,61 (2d Cir. 2004)(“[T]he parties’briefsassumehatNew York law controlsthis issue andsuchimplied
consent . .is sufficientto establishchoiceof law.”) (secondalterationin original) (internalquotationmarks
omitted).
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“[A]n insurerwill becalleduponto provide a defensehenevettheallegationsof the
complaint ‘suggest . . .r@asonabl@ossibilityof coverage.”” Id. at 141 (alterationsn original)
(quotingCook 850 N.E.2cat 1155). “If, liberally construed, thelaimis within theembraceof
the policy, the insurer musbmeforwardto defendits insured nanatterhow groundlesdalse
or baselesshe suitmaybe.” Id. (quotingCook 850 N.E.2chat 1155). The “duty to defend the
entireactionis triggeredevenif only oneclaimis potentiallycoveredoy the insurance policy.”
Mass BayIns. Co.v. PennyPreville, Inc., No. 95-CV-4845, 1996/NL 389266at*4 (S.D.N.Y.
July 10, 1996]citing Seaboard Sur. Ca. Gillette Co,, 476 N.E.2d 272, 276\.Y. 1984)). “[A]
defenseobligationmaybe avoided onlywherethereis ‘no possiblefactualor legalbasis’on
which aninsurer’'sdutyto indemnify undeanyprovision of the policy could beeldto attach.”
Century 21, Inc. v. Diamond State Ins. CB12 F.3d 79, 82-83 (2d Cir. 2006) (quoting
Servidone477 N.E.2dat 444). “When anexclusionclauseis relied uponto denycoverage;the
burdenrestsupon the insurancempanyto demonstratéhat theallegationsof the complaintan
beinterpretedonly to excludecoverage.™ Vill. of Piermontv. Am.Alternativelns. Corp, 151F.
Supp. 3d 438, 448.D.N.Y.2015) (quotingrown of Massen®a. HealthcareUnderwritersMut.
Ins.Co, 779 N.E.2d 167, 17(N.Y. 2002)).

B. Application

The provisionsthatcould providedefensecoveragdor Defendanin the Underlying
Actionsare locatedin two endorsements: ti&/U Endorsement’s Emotion#djury Coverage
andSexualActs Endorsement. SeeDoc. 66 (“P’s Mem.”) at 7-18 (arguingDefendanis not
entitledto Emotional Injury,SexualActs, andSexualHarassmenCoveragesaswell asDefense
Coveragdor AllegedPerpetrators)D’s Opp.at15-27 (arguingthe opposite).)Both

endorsements providmrtaincoverageslefinedthereinto “coveredperson|s], definedasthe
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College’s“employees . ., but onlywhile actingon [the College’d behalfandwithin the scope
of their delegatechuthorty.” (Policy at BMG180, 205emphasi®mitted))*? TheDefense
Coveragdor Alleged Perpetratorspowever, notethat“[tlhe commissiorof asexualactwill
not beconsideredo haveoccurredwithin thescopeof anyone’slelegatedauthority,” butstill
obligatesPlaintiff to providedefensecoveragef “a persormotherwisecoveredhereindenies
involvementin thesexualact.” (Id. at BMG207 (emphasi®mitted)) Thus, the Coumill
consider thdefenseCoveragdor Alleged Perpetratorseparatelyrom the coverageshatapply

to “coveredpersons’{the Emotional Injury,SexualActs, andSexualHarassmenCoverages).

1. WhetherPlaintiff Hasa Duty to DefendUnderthe Emotional Injury,
SexualActs, or SexualHarassmentoverages

As to the Emotional InjurySexualActs, andSexualHarassmen€overages, the
threshold questiors whetherthe Underlying ComplaintallegethatDefendantwasactingwithin
the scope of hidelegatedauthority. The partiesfocus, however, on differentquestion:
whetherDefendanimeetsthedefinition of “insured,”definedasthe College’s“‘employeesfor
actswithin thescope otheir employment (PolicyatBMG61 (emphasisadded)seeP’s Mem.
at7-12;D’s Opp.at5-9.) But whether the Emotionahjury, SexualActs, andSexual
Harassmen€overages covemindividual turns orwhetherthe individualis a“coveredperson,”
notan“insured.” “Insured’is atermapplicableto the principal coverages the Commercial
Liability CoveragdCoveraged. andN). (PolicyatBMG62 (“We payall sumswhichan
insuredbecomegegally obligatedto pay . . ..”); id. atBMG63 (same).) And thereis no possible
basisthatPlaintiff is obligatedto defendDefendantn the Underlying Actiondasedon

CovaagesL andN because thosmveragesover bodily injuryandpropertydamageneither of

2 The“coveredperson”definitionin the SexualActs Endorsemendlsorequirestheindividual to actfor the
“benefit” of the College. (Id. atBMG205.)
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which wereallegedin the UnderlyingComplaints. (Id. atBMG62-63.) SowhetherDefendanis
an‘“insured”is not theissue.

Nonethelesstheparties argumentsvith regardto scope oemploymentreuseful. The
Policy does notefine“scope ofemployment’or “scopeof delegatedauthority.” The partiesare
silentasto whetherthereis adifferencebetweenhetermssuchthat Defendanicould beacting
within onesc@e but not the otherAnd thereappeardo be norealdaylightbetweerthe
ordinarymeaningof thosephrases.CompareScope of Employmerlack’s Law Dictionary
(10th ed. 2014jdefining “scope of employment” dg]he range ofreasonablandforeseeable
activitiesthatanemployeesngagesn while carryingout theemployer’sbusiness), with Scope
of Authority Black’s Law Dictionary (10th ed. 2014Jefining“scopeof authority”as"[t]he
rangeof reasonabl@owerthatan agenthasbeendelegatedr might foreseeablypedelegatedn
carryingout theprincipal’sbusiness”).While thePolicy usestheterm“scopeof . . .delegated
authority,” (Policy at BMG180, 205)thereis noreasorto find that phrasedo meansomething
differentfrom “scopeof authority.” Thusin addressing the threshold questionvbiether
Defendaniwasactingwithin the scope of hidelegatedauthority, the Counvill addresghe
parties’scopeof-employmentrguments.If thereis “no possible factual or legal basis on
which” Defendant was acting within the scope of his employment, then there is sibl@os
factual or legal basis on which” Defendant was actingiwitie scope of his delegated
authority, and vice vers&Servidone477 N.E.2d at 444.

Thescopeef-employment analysis turns, in part, on the nature of the alleged acts. Thus,
the Court willfirst analyze whether Defendarduld be covered fdhe general and specific
allegationghat heperpetuated a sexualbharged atmosphenegcluding the unwanted touching

and inappropriate sexual commentSedK. Doe SAC 1 245.) Then, th&€ourt will consider

17



the alleged nonsexual acts: threatening team mendetisig study hall restrictions; setting
restrictions on contact with parents; cagfting cellular phones; facilitating the Alcot@ulting
(or at least the part that can be construed as nonseandlpooking the house for the Arizona
Tournament. $eed. 11 21, 24)-(g).)

a. WhetherDefendant'sAllegedSexualActsWereWithin the Scope
of his Employment

“An employeeactswithin the scope of hismploymentif ‘the [relevant]actwasdone
while the[employeelwasdoing [theemployer’'s]work, nomatterhowirregularly.” Lowyv.
TravelersProp. & Cas.Co., No. 99-CV-2727, 2000NVL 526702at*3 (S.D.N.Y.May 2, 2000)
(first alterationin original) (quotingRiviellov. Waldron 391 N.E.2d 1278, 128N.Y. 1979)).
Determiningwhether garticularactwaswithin the scope atheemployee’ssmploymentis
heavily dependenonfactualconsiderationandis thereforeordinarily a questioffor thejuryf,
but] where. . .thereis no conflicting evidenceasto theessentiafacts,a courtmaymakethis
determinatiorasamatterof law.” Pizzuto v. Cty. of NassaR39 F. Supp. 2d 301, 313-14
(E.D.N.Y. 2003) (citation omitted). Tlrelevant factorsnclude:

the connection between the time, place and occasion for the act; the history of the

relationship between employer and employee as spelled out in actual practice;

whether the act is one commonly done by such an employee; the extent afréepart
from normal metods of performance; and whether the specific act was one that the
employer could reasonably have anticipated.
Riviello, 391 N.E.2d at 128Kkee Golodner v. Quessant Indo. 05CV-7895, 2007 WL
2844944, at *4 (S.D.N.Y. Sept. 27, 2007) (applytigiello as a fivefactor standarg Lowy,
2000 WL 526702, at *3 (applyingiviello as a foufactorstandard). Courts also consider
whether the “employee’s act [was] in furtherance of the empleye€erests.” Rausmarv.

Baugh 682 N.Y.S.2d 42, 4&d Dep’'t 1998)(citing Simsv. Bergamo 147 N.E.2d 1, 3N.Y.

1957));seeLowy, 2000 WL 526702, at *3‘New York courts generally place greater emphasis

18



on . .. whether the acts involved . . . could reasonably have been anticipated by [the] €mployer
Riascos-Hurtado v. United Statd¢o. 09CV-3, 2015 WL 3603965, at *4 (E.D.N.Y. June 5,
2015) (first and second alterations in originaBeAdorno v. Corr. Servs. Corp312 F. Supp. 2d
505, 517 (S.D.N.Y. 2004). Evenahemployee committed an intentional adsahe is
considered to be acting within the scope of his or her employment if “the nathee of t
employee’s duties made it foreseeable that such an assault would take pé@med 312 F.
Supp. 2d at 51%&eeSims 147 N.E.2d at 2-3 (bartender’s assault of an unruly patron “to protect
the employer’s property and to maintain order on premises” considered withcogeed the
bartender’'s employmentfepeda v. Coughlirb13 N.Y.S.2d 528, 530 (3d Dep’t 1987)
(correction officers were acting within scope of their employment when they excessive
force because “[c]ustody and control of inmates and the maintenance of prisprasdfe
security are the primary duties and responsibilities of correction off)cers

Turningto thefirst factor,thetime, place,andoccasiorof theacts,most ofDefendant’s
allegedsexualactsoccurredat Teamgamesandpracticesor on schoolsanctionedrips. But
some of thexcts— suchasthe Alcohol Outingandameetingwith a pornactressat Defendant’s
home — toolplaceelsewhere (SeeK. Doe SAC 1 22, 24(f) Sothisfactortilts somewhatn
favor ofcoverage

As to the history of themployeremployeerelationship, the UnderlyinGomplaints
allegethatDavie had“notice of [Defendant’sJactionsbut turned a blingyeto thesexual
harassmenantil he could no longeslaim ignorance ofDefendant’s]behavior.” (d. 1 28.)
During thefirst instancedescribedthe Alcohol OutingDavie grantedDefendant’'sequesto
use a Cdegevanandobservedhe Teammembersvearingcocktail attire beforeleavingfor the

outing. (d. Y 28(a).) This allegation howeverhardlysignalsanactualpracticeof sexual
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harassmentlet aloneDavie’s knowledgeof it. The otherallegationspertainingto incidentsat
the Arizona Tournamerh March2015,occurreddaysbeforeTeammemberssomplainedo
Davie aboutDefendant’sharassmerand Defendantvasfired. (Id. § 28(b){e); seeid. 1 26.)
Theseallegationssuggesthat Davie took swift actiononce his observations of improper
behavioraccumulated@ndsomeone&omplainedabout Defendant’s conducBut assuming
Davi€es observations put him on notiéar afew days thatis not a historythatsuggestshat
Defendant’sactswerepartof hiswork for thecollege. It does not followthatDavie’s
observations somehow expanded the scoeééndant’semploymento includesexual
harassmendf Teammembers SeeAdorng 312 F. Supp. 2d at 517 (principle that “tortious
sexual activitygenerallyis entirely divorced from the nature of an employment position” is not
altered by employer having notice of perpetrator’s “propensity to conemis acts”)Lippold
v. Duggal Color Projects, IncNo. 96€V-5869, 1997 WL 529014, at *1 (S.D.N.Y. Aug. 25,
1997) (The fact that plaintiff alleges that [the company] was on notice of [the ek
activities goes to [the company’s] liability, but does not affect the analfygiather [the
employee’s] conduct was within the scope of his employment foransarcoverage
purposes.”).But sed_owy, 2000 WL 526702, at *freasonablyoreseeabl¢o hospitalthata
doctor would handcuff eegistrarfor failing to preparepaperworkwheredoctorallegedly
engagedn humiliatinganddemeaningehaviortowardfemaleco-workersprior to handcuffing
incidentandhospital knew abowguchbehavior). Thughisfactorweighsagainsta findingthat
Defendaniwasactingwithin the scope of hismployment.

Next, as tahe third factor, it cannot be said that Defendaaifsged sexual acts were

“commonly done” by any type of coach,aneanything other than a departure “from the normal
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methods of performance Riviello, 391 N.E.2d at 1281. Thus, this factor weighs in favar of
finding thatDefendant was not acting thin the scope of his employment.

The next factorwhether the specific act was one that the College could reasonably have
anticipated- weighs against finding the alleged sexual acts occurred within the scope of
Defendant’'s employment. This is not lizeorrection officer using excessive force to maintain
order or a Artende committingassaulto remove an unruly patron from a bdm.these
examples, using force can be part of the jilis safe to say thaegually harassinglayersis
notremotely withinthe job description of softbatbach. One could imagine a cadgere a
coachlegitimately might touch a playéor instructional purposes.€., standing behind a player
while holdingherarms to teach a batting stande)it the allegations here are not of an
ambiguous or potentially misunderstood sort. The employer would have no reason to anticipate
the kind of touching or comments at issue h&eeBloomer v. Becker CoJINo. 09CV-11342,
2010 WL 3221969, at *1, *8 (D. Mass. Aug. 13, 2010) (equestrian coach was not acting within
scope of his employment when he made sexually inappropriate comments to teaersnem
about clothes they should wesrcompetitionsand touckd players’ breasts while applying anti-
inflammatol cream to their shouldersgt. at *8 (“Presumably, some level of touching is
involved in [coaching equestrian], but surely sexual contact is not requireeeGplodner
2007 WL 2844944, at *5 (“[T]he nature of [perpetragonployee’s] duties atishwasher did not
mandate physical contact with bar or restaurant patjons.”

Finally, the Court considetke extent to whiciDefendant’s alleged actgerein
furtherance of the College’s interests, if at dtlis wellestablished that “sexual miscondaod
related tortious behavior arise from personal motives and do not further an ersgiagaess,

even when committed within the employment conteXdornqg 312 F. Supp. 2dt517
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(collectingN.Y. cases)seeGeorge VN.Y.C. Transit AuthNo. 04CV-3263, 2008 WL
4274362, at *3 (E.D.N.Y. Sept. 17, 2008) (“Acts of workplace harassment and other intentional
torts are generally not considered conduct within the scopmploymensince they are often
motivated by personal reasorng¢ollecting NY. cases). Defendant argues thitalleged
sexual acts were committed as “instruction for softball errors or peafarer” (D’s Opp. at 13.)
Not only is that characterization not supported by the allegations in the Unde€lymplaints®
but no rational persowould find instructional value in asking players about their sex lives,
licking their ears, or grabbing their breasts and buttocks while making inappeaqmiaments.
The Underlying Complaints do not allege that Defendant’s conduct viagherance of the
College’s interesbr bore any relation to softball instructioms Defendant claimsAs alleged,
Defendant’s conduct served one purpose: his own degratity himself by humiliahg and
intimidating Team members.

In sum, @en if Defendaris alleged sexual acts occurred on College time, such acts are
not considered within the scope of an employee’s employn&sd.ippold, 1997 WL 529014,
at *1 (no duty to defend where “[t]he alleged actions may have occurred on compeaniyut
they were carried out for personal motives and not to further an interest of [thengfi)pa
Thus, the Court concludes that there is no basis for finding that Defendant was &bimghe
scope of his employment when he allegedly committed the sagisalescribed in the
UnderlyingComplaints

Defendantcountersby citing Village of Piermont151F. Supp. 3d 438pr the

propositionthatwhere“the [u]lnderlying [clomplaintallege[s]thatan individualwasacting

B 1n oneinstanceDefendanis allegedto havelicked K. Doe’'sear—anacthecalledan“ear fuck” —aspunishment
for K. Doebeingthelosingpitcherin agame. (K. Doe SAC 125(j).) Thenotionthatanemployercouldreasonably
anticipate or benefitfrom, thatsortof “coaching”is ludicrous
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within the scope of hismploymentthatallegationmust controin assessinghe dutyto defend”
(D’s Opp.at 7), andnotingthatthe Underlying Complaintallegethat his actsvere done “in his
capacity”as the softball coach, and “occurred during the course and within the scope of his
employment as” softball coactl)’s Opp. at 5-9; K. Doe SAC 11 1, 62, 76. 92). Thus,
Defendant’'sapproachwould have the Coudisregardhefactallegationsn the Underlying
Complaintsthatindicatethat Defendaniwvasnotactingwithin the scop@f hisemployment. The
Courtdeclinesto adoptthis approacHor threereasons.

First, “the [dutyto-defend analysisdepends othefacts which are pleaddah the
underlying complaint], notitis] conclusoryassertions. SeeAllstate Ins. Co. v. Mugaveré89
N.E.2d 365, 370 (N.Y. 19923eeid. at 371 (no coverage where no evidentiary support in
complaint or motion papers for complaint’s conclusory characterization of conidtit®aper
Co. v. Cont'l Cas. C9320 N.E.2d 619, 622 (N.Y. 1974) (insurer’s duty to defend turns on
whether “injured party . .can state factsvhich bring the injury within the coveraggemphasis
added)) see also Cowan v. Codelia, P,Glo. 98CV-5548, 1999 WL 1029729, at *6 (S.D.N.Y.
Nov. 10, 1999) (analysis of duty to defend requires focus on factual allegations in underlying
complaint, not conclusory allegations) (collecting cases). The injured pahgtacterization
thus does not drive the duty-defend determination.

SecondVillage of Piermonts distinguishable.The underlying complainin Village of
Piermontallegedthatmembersof the municipafire departmenphysicallyrestrainedhe
underlyingplaintiff’s sonandforcedhim to engagen actsof sodomyaspartof a hazingitual
for joining thedepartment.SeeVill. of Piermont 151 F. Supp. 3d at 44T he underlying
complaintalsoallegedthatthe municipality“promulgated fosteredandimplementedthe hazirg

anddeemedt “a prerequisitdto] acceptancento [the Department]’ andthatthe hazingvas
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“undertakenin furtheranceof [the Individual Defendants’] positior@svolunteerfirefighters. . .
andpursuanto anacceptedgolicy of [the Departmenthndthuswithin the scope atheir duties
andauthority.” 1d. (alterationgn original) (internalquotationmarksomitted. In anaffidavit,
thefire department'shief saidthatthehazingwasoutside the scope of duties of a volunteer
firefighter, but the courtlisregardedhis characterizatiothecausét wasoutside of the underlying
complaint. Seeid. at 448-49. Here unlikein Village of Piermont1) the Underlying
Complaints notanaffidavit from aninterestegarty,refutethe notionthat Defendant’salleged
sexualactswerewithin the scope of hismploymentand2) theUnderlyingComplaintsdo not
allegethat Defendant’s conduatasin furtheranceof aCollegepolicy. (SeegenerallyK. Doe
SAC.) And Village of Piermontwhile decidedby arespectd colleaguejs not bindinganddoes
not engagevith the precedentliscussedbove'*

Third, Defendanis argumenthatthatauthorityis irrelevant becausehosecases
“addresghe scop®f employmenin thecontextof vicariousliability for intentional condudias
opposedo the dutyto-defendcontext]andnoneareTitle IX casegs (D’s Opp.at8), is without
merit. Defendanignores cases wheoeurts, in determining whether an underlying complaint
triggered an insurer’s duty to defend, consideredatis alleged in the underlying complaint
and applied the scope-employment precedenBeeGeorge 2008 WL 4274362, at *2-3
(applying scopef-employment precedent wheetermining whether underlying complaint

triggered public entity’s statutogbligation to defend underlying actigijowy, 2000 WL

1 DefendantlsocitesBonilla v. Town of Hempsteadnotherduty-to-defendcase for the following boilerplate
proposition: “The duty to defend is broader than the duty to indemnify and it is triggetieel ¢ivil complaint
includes allegations that the employee wetsng within the scope of his or her employment at the time of the
alleged wrongdoing.”16 N.Y.S.3d 594, 596 (2d Dep'’t 201fsjtation omitted) Bonilla doesnotdescribethe
allegationsn the underlyingcomplaintin anydetail,andDefendantdoesnot discusghe casebeyondthe quotation
above. Thus,Bonilla is notuseful.
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526702, at *3-4 (applying scope-efaployment precedent wheetermining whether

underlying complaint triggered private insurer’s dttydefend) Lippold, 1997 WL 529014, at

*1 (sam@; McKay v. Healtbare Underwriters Mut. Ins. Co743 N.Y.S.2d 593, 595 (3d Dep’t
2002) 6amg; Somers v. Titan Indem. G@35 N.Y.S.2d 614, 615 (2d Dep’'t 200%a(n.*°
Defendant distinguishdsppold, noting that the insurance policy in that case did not contain a
sexual harassmeliability policy, (D’s Opp. at 12), buivhether a claim arose under a general
liability policy, as inLippold, or under a specific additional coverage, as here, has no effect on
the issue of scope of employmeithatinsuranceexistsfor a particulaitype of liability does not
constitute a finding that such conduchexessarilyithin the scope of the actor's employment

in a given casé®

15 Defendantoesnot explainwhy the scopeof-employmenprecedentvould not applyin the Title IX context,and
the Courtfinds no reasorwhy it would not. SeeRomero v. City of N.Y839 F. Supp. 2d 588, 630 (E.D.N.Y. 2012)
(Title IX case finding that teacher’s “conduct with respect to his illegpala relationship with [a student] flell]
outside the scope of his . . . employment and was glaatlin furtherance of his employer’s interesit). at629
630 (“New York courts consistently haveld that sexual misconduct and related tortious behavior arise from
personal motives and do not further an employer’s business, even evheritted within the employment
context.) (internalquotationmarksomitted).

16 Onemaywonderasto the purposeof providingthe SexualActs and SexualHarassmen€overaged an
employee’ssexualactswill preventhim or herfrom meetingthe definition of “coveredperson.” Thosecoverages,
however might conceivablyapplyif anunderlyingcomplaintallegedquid pro quo sexualharassmentSeeZion
Christian Church v. Bhd. Mut. Ins. Gd.26 F. Appx 235, 242 (6th Cir. 2008unpublished opinionjsuggesting
thatsexualactsliability coveragemayapplywhereindividualis accusedf quid pro quo sexualharassmentut
decliningto find coveragedueto applicableexclusions)cf. Burlington Indus., Inc. v. Ellertt624 U.S. 742, 762
(1998) (in vicarious liability context, observing that when individuaaction to supervisor’'s unleeme sexual
conduct is basis for tangible employment action, supervisor is acitinign wcope of employment because
“[tlangible employment actions are the means by which the superviagstihe official power of the enterprise to
bear on subordinates”)ndeed, Defendant contends that the Underlying Complaints &jiédero quasexual
harassment claims because he allegedly used his role to condition cerdits loemetriments on sexual favors.
(D’s Opp. at 910; seeDoc. 82 at 4.) Bualthough Team members perceived Defendant to have the power to take
away scholarships and playing time, (K. Doe SAZ1)] the Underlying Complaints do not allege that he took any
such action. Nor do they allege that he offered to extend, or threabew#@tdraw, benefits from any player based
on her consent (dack of consentto his conduct. Defendant’s alleged conduct is more akin to hostile w
environment sexual harassment tigaid pro quosexual harassmenEurther, the coverage might appty i
circumstances more ambiguous than alleged-h@eexample, a medic or trainer accused of going too far in
tending to an injury near a sexually sensitive area.
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In sum, Defendant’s alleged sexual acts were not within the scope of his emptléyme
As a result, he fails to meet the threshold criteria for the Emotional Injuryabasgts, and

Sexual Harassment Coverages as to those alleged acts.

b. Whether Defendant’s Alleged Nonsexual Acts Were Within the
Scope of His Employment

Thereis a possibléasisfor finding that Defendant’sallegednonsexuaactswerewithin
the scope of hismployment.Defendantvasarguablyperformingthe function of aoachwhen
he setparametersor Teammembersconductin studyhall, madetravelarrangementtor a
tournamentandarrangedateamouting(albeitonethatapparentlyinvolved underage drinking).
ThatMr. Davie approvedefendant’sequesto useCollegevansfor the outingandobserved
theteamwearingcocktail attireweighsin favor of finding a possibléasisthatDefendantvas
actingwithin the scopef hisemployment- his boss authorized thap (although presumably
not knowingthat Defendantvould dancewith Teammembersanddirectthemto dancewith
strangers And thefactthatDefendansetharshparameter®n communicationwith other
athletesandparentss not enouglof adeparturdgo saythereis no possibldasisfor finding
Defendanwasactingwithin the scope of hismployment.

But assuminghateveryallegednorsexualactwaswithin the scope of Defendant’s
employmentthereis still no coveragéhatrequiresPlaintiff to provideDefendantvith adefense
for suchacts First, Defendants notentitledto defensecoveragdor nonsexuahctsunder the
SexualActs or SexualHarassmenitCoverages because thasserage onlycover‘eventor
events'thatconstitutea “sexualact” or “sexualharassment.’(Policy at BMG205.) By

definition, theallegednonsexuahctspreclude thepplicationof thosecoverages.

17| thusneednot reachtheissueof whetherDefendantctedon the College’sbehalfor for its benefit,althoughit
seembvious,for similar reasonsthathedid not.
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Second, the Emotionéjury Coverageloesnot cover Defendariiecausé¢hatcoverage
requirestheallegedemotional injuryto “ariseout ofyour evaluationdiscipline,or graduation
practices.” (Policyat BMG181(emphasi®mitted)) “Your” means‘the person, persons, or
organizationnamedastheinsured on the declarationsyhichin this cases “Nyack College&
Busines®Office.” (Id. atBMG21, 60.) ThePolicy does not define “evaluatiodiscipline,or
graduatiorpractice” but “[a] s with the construction of contracts generally, unambiguous
provisionsof aninsuranceontractmustbe given heir plain and ordinary meaningGilbane
Bldg. Co./TDX Constr. Corp. v. St. Paul Fire & Marine Ins.,G7. N.E.3d 711, 712-13(Y.
2018) (internal quotation anks omitted).“Evaluation” is definedas*“the actor resultof
evaluating,”whichin turnis definedas,in pertinentpart,as“examin[ingJandjudg[ing] . . . the
worth, quality,significant,amountdegreepr conditionof” something.Webster'sThird New
Int’| Dictionary 786 (1993).“Discipline” is definedas“[p] unishment intended to correct or
instruct;. . . a sanction or penalty imposed after an official finding of miscondas€ipline,
Black’s Law Dictionary (10th ed. 2014eeWebster'sThird New Int’l Dictionary 644 (1993)
(definingdisciplineas“punishmenby onein authority). “Graduation’is definedas“the actor
ceremonyof conferringacademidaiplomas certificates,or degrees.”"Webster'sThird New Int’|
Dictionary 985 (1993).Defendantdoes noexplainhow the nonsexuactsweretheactionsof
the Collegeor could bepartof anevalation, discipline, or graduatigractice,(D’s Opp.at 23),
nor do the Underlyin@€omplaintsallegethat Defendant'snonsexuahctsaroseout ofanysuch
practiceof theCollege

Forthesereasonsthe Court findsthatthereis no basisin which Defendanqualifiesfor a

defensaunder the Emotiondhjury Coverage.
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2. WhetherPlaintiff Hasa Duty to DefendUnderthe DefenseCoveragdor
AllegedPerpetrators

Defendantargueghatthe DefenseCoveragdor Alleged PerpetratorgbligatesPlaintiff
to defendanemployeeaccusef asexualactsolongashedenieshis involvement.(D’s Opp.
at 18.) Thatprovisionstates:“The commissionof asexualactwill not beconsideredo have
occurredwithin thescopeof anyone’slelegatedauthority, buif a persorotherwisecovered
hereindeniesinvolvementin thesexualact thenwe will provide theallegedperpetratovith the
following limited DefenseCoverage.”(Policy at BMG207 (emphasisn omitted)) ThePolicy
does not definéa person otherwiseoveredherein,”andthereis noindicationwhetherthat
phrasds meantto: 1)referto sortsof personsvho canbe“coveredpersons” youl[,] . . . your
leadersyouremployeesyour appointed personandyour volunteers”; or 2) include thoserts
of persons but onlif theywereactingon theCollege’s“behalf’” andfor its “benefit,” (id. at
BMG205) —excusingor thosewho denytheactonly therequirementhattheybeactingwithin
the scope ofheir delegatedauthority. In otherwords,therearetwo clausedo thedefinition of
“coveredperson” — one requiring theersonto be aleader.employeeappointed person, or
volunteerandone requiring the persda beactingon theCollege’sbehalf,for theCollege’s
benefit,andwithin the scope of the persordelegateduthority,(Policy at BMG205) —andthe
DefenseCoveaagefor AllegedPerpetratorprovisionmight meanto excusefor purposes of
coverage oflefensecosts theentiresecondclauseor onlythe delegateehuthority portion oft. 18

Theformeris thebetterreading. By conditioningdefensecoverageon thecoverage

seeker'denial,the DefenseCoveragdor Alleged Perpetratorsndicatesthatthe underlying

18 The ambiguityis compoundedby the specificationthatthe defensecoveragés provided to an“alleged
perpetrator[],”"(Policy at BMG207),definedasa“coveredpersonaccuseaf committingasexualact; (id. at
BMG204 (emphasi®omitted). Becausahecommissiornf asexualactcannotbe within the scopeof delegated
authority,an“allegedperpetrator'by definition cannotbe a“coveredperson.” Yet the provisionclearly
contemplateshatadefensecanbe providedto apersonaccusewf committinga sexualact.
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allegationsshould not beredited It would notmakesensedo treatcertainallegations- suchas
allegatiomsindicatingthat the coveragseekemwasnotactingon the employer'sehalfandfor
its benefit—asabasisfor withholdingcoveragavhenthe provisions premisedon disbelieving
theallegations Alternatively,the provisiornis ambiguousin which casethe provision“must be
constuedagainst the insuremdin favor of the policyholder.” Commercialunionins. Co.v.
Liberty Mut. Ins. Co, 828 N.Y.S.2d 479, 48@2d Dep’'t 2007) (quotingHartol Prods. Corp.v.
Prudentiallns. Co. ofAm, 47 N.E.2d 687, 69(N.Y. 1943))1°

Indeed Plaintiff does not disputéhat Defendanimeetsthedefinition of analleged
perpetratogenerallyentitledto defensecoverage Rather Plaintiff argueghatthis provision
does not applyo Defendanbecaus&overageas excludedwheretheallegedperpetratohas
admittedto thesexualact,andDefendantidmittedthreetimesto engagingn theactsallegedin
the UnderlyingComplaints. (SeeP’s Mem. at 14; P’s Replyat 8.) This argumentacksmerit.

Thefirst allegedadmissions Defendant’semailto Davie. (Schlossbergff. Ex. C.)
Although Defendantapologizedcandadmittedthat his actionswere“inexcusable”andthat
“[t]here is noplacein athleticsfor . . .anindividualto createan uncomfortable environment,”
(id. at 1), the apologys vague asDefendantdid notspecifywhathe did, nor did heameany
Teammembers.Thus,it cannot besaidthatthis emailis anadmissiorto the specificchargesn
thesix UnderlyingComplaintsanddoes notelievePlaintiff of its obligationto provide a
defense.

Thenextallegedadmissions Defendant’sApril 9, 2015statemento thepolice.

(Schlossberd\ff. Ex. D.) While Defendanstatedthat“after . . . hearinghe statementérom the

2 ndeed Plaintiff doesnot disputethat Defendanmeetsthe definition of anallegedperpetratogenerallyentitled
to defensecoverage.Rather Plaintiff argueghatthis provisiondoesnot applyto Defendanbecauseoveragéds
excludedwherethe allegedperpetratohasadmittedto the sexualact,andDefendantadmittedthreetimesto
engagingn theactsallegedin the UnderlyingComplaints. (SeeP’'s Mem. at 14; P’'s Replyat8.)
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Nyack Softballteam,[l] admitthatthesethings did occur,”ifl. at 1), it is unclearwhetherhe
reviewedall twelve statementsandif so, whetherthesix UnderlyingPlaintiffs wereamongthe
twelve deponents As theinsurer,it is Plaintiff's burdento proveanexclusionbarringinsurance
coveragés applicable SeeSeaboard Sur. Cp476 N.E.2cht 2752° But by providing theTeam
members'statementsvith thevictims’ nameswvhited-out andnot establishingvhich statements
Defendantctuallyheard Plaintiff hasfailed to meetits burden.

Finally, Plaintiff pointsto Defendant’sstatementsat his sentencingwhereheadmitted
to, among othethings,subjectingcertainindividualsto “unwantedsexualcontactfor the
purpose of degradingndabusindgthem]. . .andfor the purpose of gratifying [higiwn sexual
desires. (FAC Ex. A at 10:2-8.) But the UnderlyingComplaintsallegeconductthatwasnot
partof thecriminal caseandsome of the UnderlyinBlaintiffs werenotevenvictimsin the
criminal case so Defendantannot besaidto haveadmittedto the conducatissue.

Neitherpartyaddressethesignificancejf any,of the provisiorthattreatsmultiple
sexualactsas“a singlesexualactif [they] areundertakerby the sameperpetrator or
perpetratorsevenif suchactsaredirectedagainstmorethanonepersm, happen ovetime, or
takeplaceduringmorethanone policy period.”(Policy at BMG204 (emphasi®omitted).)
Following theplain meaning othis provision, onenstanceof one of thdive enumeratedlypes
of sexualacts,(seeid. at BMG204),constitutes onesexualact. And if thesamealleged

perpetratoengagedn additionalinstancef thator anotheenumeratedexualact,evenagainst

20 Althoughthe four triggeringeventsthatprecludedefensecoveragearenot labeled‘exclusions,"the courttreats
thetriggeringeventsasexclusionsratherthandefinitionsof coveragebecausé¢heynarrowthe scopeof coverage.
MackCali RealtyCorp.v. Peerlesdns. Co., 115F. Supp.3d 449,453 n.4 (S.D.N.Y.2015)(“Regardles®f whether
the provisionis adefinition or exclusion,it servesghe samefunction: to excludefrom coveragdiability thatarises
afteracertainpoint. Thereforethe Courtwill treatthe. . .provisionasanexclusion.”) Moreover,to the extentthe
triggeringeventspresenanambiguity, thatambiguity“must be construedagainstheinsurerandin favor of the
policyholder.” CommercialUnion, 828N.Y.S.2dat 480 (quotingHartol Prods. Corp., 47 N.E.2dat 690).
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adifferentperson, those addition@stancesgcombinedwith theinitial instanceconstituteone
sexualact. This meanghateachadditionalinstanceof anenumeratedexualactby thesame
allegedperpetratodoesnotgive riseto anewclaim for defensecoverageéecausehe separate
instancesonstituteonesexualact. Provisiondreatingmultiple actsasa sinde actwork to the
benefitof the insurefor purposes ofoveragdimits. Butit is unclearhow sucha provision
should be construesthenit is usedin a policy provisiorthatexcludes coveragevherethe
alleged*hasadmittedto anyonethathe . . .engaedin thesexualact,” (id. at BMG207
(emphasi®omitted)),andwheretheallegedperpetratoadmittedto someacts,but the underlying
complaintallegesthatheengagedn moreacts,(compareFAC Ex. A at 8:18-10:14(at
sentencingDefendantdmittingto subjectingcertain“membersof [the] softballteam”to
“unwantedsexualcontactfor the purposef degradingandabusingthem]. . .andfor the
purpose ofjyraifying [his] own sexualdesire¥), and Burke Aff. Ex. 21 (misdemeanor
informationsin which sulectswerethreeof the UnderlyingPlaintiffs, allegingthat Defendant
grabbedor slappedheir buttocksandtalkedgraphicallyaboutsexin front of them) with K. Doe
SAC 11122- 25(allegingthat Defendantngagedn additional conductyhichincluded, among
other things, requiringeammembergo visit home of pornographiactress;tit punching,”
licking earsasform of “punishment, forcing Teammembergso dancewith strangersluring
Alcohol Outing,andshaking afleammember’sbreasts). It couldmeanthatthecoverage
seeker'sadmissiorto any portion of themulti-actsexualactamountgo anadmissiorthathe
“engagedn thesexualact,” orit couldmeanthat hehasnotadmittedto “the sexualact” unless
headmittedto theentiretyof the conduct.

Plaintiff hasnotarguedthatthefirst interpretatiorshould apply or otherwise suggested

thatthe provisiortreatingmultiple sexualactsby oneperpetratoasasinglesexualact should
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resultin thedenialof defense coveragd-urthermorethemeaningof that provisionin the
contextof theDefenseCoveragdor Alleged Perpetratorgs ambiguousandthatambiguity
“must be construedgainstthe insureandin favor of the policyholder.”CommercialUnion,
828 N.Y.S.2dat 480 (quotingHartol Prods. Corp, 47 N.E.2dat 690). Thus,the Courtwill not
treatDefendant’sadmissiorto engagingn someof the conducallegedin the Underlying
Complaintsastriggeringtheexclusionin the DefenseCoveragdor Alleged Perpetrators

While thethreestatementso which Plaintiff pointswill be powerfulevidenceagainst
Defendanin the underlyingsasesthecurrentrecorddoes notontainsufficientdetailto
concludethat Defendantadmittedto the conducallegedin the Underlying Comlaints. Plaintiff
hasthusfailed to showthatit hasno dutyto defendDefendanfor sexualacts.And becauséhe
insureris obligatedto defendthecasein full if it is obligatedto defendanyclaimin the
UnderlyingComplaints Plaintiff is notentiied to summaryjudgment regardings dutyto
defend.

Onthe other hand)efendanis notentitledto summaryjudgmentecausdehasnot
shown on undisputefdctsthat heis entitledto coverage.Defendanipurportedlyadmitted after
he heard“statementfrom the Nyack Softballteam” thatthe thingsdescribedid occur.
(Schlossberd\ff. Ex. D at1.) Takentogetherthe statementfrom thetwelve Teammembers
describeconductsubstantiallysimilar to the conducallegedin the UnderlyingComplaints:
inappropriatecontact(e.g, smackingbuttocks, touchingpreastskissing, andicking); talking
graphicallyaboutsex;directinga Teammemberto dancewith a randonmanduring the Alcohol
Outingandthendancingwith her; asking aleammemberif she consleredacareerasa
stripper;inviting a pornographiactresgo speakio theteam;andshaking areammember’s

breastsaandproclaiming “Thisis whattoptits lookslike.” (SchlossberdreplyAff. Ex. B at 50;
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seeid. at 33, 35, 37, 39, 41, 45-46, 48, 52, 54, 56, 8Bertaindetailsallegedin the Underlying
Complaintsarenot includedn the Teammembers'statementge.g, none of thestatement$o
the policeallegethatDefendanexplainedwvhy pornographidilms areshotin theearly
morning. Butif Defendanteardall of thestatementandthesix UnderlyingPlaintiffs were
among théwelve deponents andhehasnotshownthatthisis not thecase-thenDefendant
would haveadmittedto essentiallythesameconductsetforth in the UnderlyingComplaints

In sum,materialissuesof fact existasto: (1) theidentity of thetwelve Teammembers
thatgavestatements$o thepolice;and(2) which statement®efendantead beforeheadmitted
to the conducallegedin thestatementsAs aresult,becaiseDefendanhasnot showrthathe
did notadmitto thesexualacts,Defendants notentitledto summaryjudgment on higlaim that
Plaintiff oweshim defensecoveragen theUnderlyingActions.

The Courtdeniesboth motiongor summaryjudgmentasto the dutyto-defendissue
becausehe currentrecordlacksundisputedactsthat precludeor mandateapplicationof an
exclusionto theDefenseCoveragdor Alleged PerpetratorsSeeGreatAm.Ins. Co. ofN.Y.v.
CastletonCommoditiesnt’l LLC, No. 15-CV-3976, 2016/NL 828127 at*3 (S.D.N.Y.Feb.25,
2016)(denyingcrossmotionsfor summaryjudgmentbecauseourt could not “concludat the
summaryjudgmentstagethatthereareundisputedactsthateitherprecludeor mandatdgan]
exclusion’sapplicatiori); JackP. Fermery& AssocsArchitects,P.C.v. N. Riverins. Co, 622
N.Y.S.2d 64, 65 (2ep’t 1995)(reversinggrantof summaryjudgmentin favor of insured
wherefactissuegemainedjncludingwhetherexclusionapplies).

B. Duty to Indemnify

Generally,“[c]laims concerningndemnificationobligations . . arenotripe for

adjudication untiliability hasbeenimposed upon thpartyto be indemnified.”FSP,Inc. v.
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SocieteGenerale No. 02-CV-4786, 2003VL 124515at*4 (S.D.N.Y.Jan.14, 2003)collecing
cases)aff’d andremanded350 F.3d 272d Cir. 2003),andadheredo on reconsideration2005
WL 475986(S.D.N.Y.Feb.28, 2005)seeU.S.Underwritersins. Co.v. Orion Plumbing &
Heating Corp, No. 16-CV-4641, 2018VL 2078115at*4 (E.D.N.Y.Mar. 1, 2018)(collecting
cases).Although theCourtdoes noseehow Plaintiff will haveany obligationto indemnify
Defendanshould he be founkiable, noliability hasbeenassessedgainsDefendantand
thereforeanyclaim regardingndemnificationis notripe for adjudication. Accordingly,
Plaintiff's motionis deniedto theextentthatit seeksadeclaratiorthatit hasno dutyto
indemnifyDefendant.

C. Attorneys’ Fees

Defendanseeksattorneysfees for thecostsof litigating this action. (Doc. 73at 2-3.)
Plaintiff argueghat Defendants notentitledto attorneysfeesbecausgl) Plaintiff is not
insured under thBolicy; (2) therehasbeenno badfaith denialof coverageand(3) Plaintiff has
provided gratuitous defenseveragdor years. (Doc. 71at?2.)

UnderNew York law, “an insurer’'sdutyto defendaninsuredextendgo thedefenseof
anyactionarisingout of theoccurrenceincluding adefenseagains@aninsurer’sdeclaratory
judgment action.”U.S.UnderwritersiIns. Co.v. City ClubHotel,LLC, 822N.E.2d 777, 780
(N.Y. 2004). Thismeanghat“an insuredwhois castin a defensive postullgy thelegal stepsan
insurertakesin aneffort to freeitself from its policy obligationsand who prevailson themerits,
mayrecoverattorneysfeesincurredin defendingagainsttheinsurer’saction.” Id. (internal
guotationmarksomitted).

While Defendants “castin a defensive postutgy” Plaintiff's effort to freeitself from it

defensecoverage obligatiorDefendanhasnotprevailedon themerits,astheissueof whether
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Defendantidmittedto thesexualactsallegedin the UnderlyingActionshasyetto beresolved.
As aresult,Defendant’'sequesftor attorneysfeesis denied. SeeScottsdaléns. Co.v. United
Indus. & Const. Corp.137F. Supp. 3d 167, 18.D.N.Y. 2015)(dismissingnsured’srequest
for attorneysfeesasprematurdecausessuesemainedor trial).

V. CONCLUSION

For thereasonstatedabove Plaintiff's Motion for SummaryJudgments DENIED and
Defendant’sCrossMotion for SummaryJudgments DENIED. TheClerk of Courtis
respectfullydirectedto terminatethe pending motions{Docs.64, 67.) The partiesareto appear
beforethe Court onSeptembeR6, 2018at 10:00 a.mfor astatusconference.

SO ORDERED.

Dated: Septembed, 2018

White Plains,New York : i:ﬁ ﬁ .a e

CATHY SEIBEL,U.S.D.J.
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