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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

TRUSTEES OF THE INTERNATIONAL
UNION OF OPERATING ENGINEERS
LOCAL 30 BENEFIT FUNDS

No. 16-CV-6638(KMK)
Plaintiffs,
OPINION & ORDER

-V-

NYACK HOSPITAL,
Defendant.

Appearances

Lauren M. Kugielska, Esq.

Barnes, laccarino & Shepherd LLP
Elmsford, NY

Attorney for Plaintiffs

John H. Pope;sq.

Epstein Becker & Green, P.C.

New York, NY

Attorney for Defendant

KENNETH M. KARAS, District Judge:

The Trustees of the International Union of Operating Engineers, Local 30 Bemedis
(“Plaintiffs™), bring thisAction to compel an audit of the financial record®Nghck Hospital
(“Defendant”) an employer that made contributions toPh&ntiffs’ Funds. $eeCompl. (Dkt.
1).) Plaintiffs have moved for summary judgment to compel this audit, while Defenasant
refused to submit to the requested aadilhascrossmoved for summary judgmerdlaiming
that it iscontractuallyobligated to make contributions to the Plaintiff Fund,ibuiot obligated
to submit to an audlty contractandERISAdoes notequire an audit under these

circumstances (SeeDef.’s Mem. in Supp. of Mot. for Summ. J. and in Opp’n to Pls.” Mot. for

Summ. J. (“Def.’s Mem.”) 812 (Dkt. No. 31). Moreover,Defendantlaims that Plaintiffs’
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claim is barred as both untimely and by the doctrine of res judica&e idat 4-8.) For the
reasons below, Plaintiffs’ Motion is denied and Defendant’s Cross-Motion is granted.

I. Background

A. Factual History

The following facts are taken from the documents submitted and the Radjgsttive
statements of material faqtsrsuant to LocaCivil Rule 56.1! The facts as described below are
not in dispute, exapt to the extent indicated.

Plaintiffs are the fiduciaries of jointly administered, meltnployer, labor management
trust funds (the “Funds?’) (SeePIs.’ Local Rule 56.1 Statemenf(5.’ 56.1") 1 (Dkt. No 26).)
The Funds arestablished and mainted jointly by the International Union of Operating
Engineers, Local 30 (the “Union”) and varicather employers and are formed in accordance
with 8 3(21)(A) and Section 502(a)(3) of the Employee Retirement Income Setirity
commonly known as “ERISA,” 29 U.S.C. 88 1002(21)(A) and 1132(a)(3), &02&)(5)(1) of
the TaftHartley Act, 29 U.S.C. § 186(c)(5)Id() The Union and Defendant are pastito a

series of ollective bargaining agreementsytthe Fundsare not a partyo any of thecollective

1 While Plaintiffs ncluded a Rule 56.1 statement witieir Motion for Summary
Judgment, they have failed $abmit any counterstatement@efendant’s Statenme of
Undisputed Material Facts, atiterefore havéailed to answer Defendant’s Rule 56.1 statement.
As such they concede the truth of the stateraentide theraiunless clearly controverted by the
record SeelLocal Civ. R. 56.1(c) Each numbered paragraph in the statement of material facts
set forth in the statement required to be served by the moving party will be deepeed t
admitted for purposes of the motion unless specifically controverted by apoordasgly
numbered paragraph in the statement required to be served by the opposif)g pafty.
N.Y.C. Dep't of Educ584 F.3d 412, 418 (2d Cir. 2009) (“A nonmoving party's failure to respond
to a Ruleb6.1 statement permits the courctinclude that the facts assertedhe statement are
uncontested anadmissible.”) O'Keefe v. Arbon Equip. Cor®B99 F. Supp. 2d 478, 482
(S.D.N.Y. 2005) (“Courts in th[e] [Second] Circuit have not hesitated to dderiitad the facts
in a movant's Local Civil Rule 56.1 statement that have not been controverted gt €ivic
Rule 56.1 statement from the nonmoving party.” (internal quotation marks omitted)).
Accordingly, where Defendant’s Rule 56.1 statement is swwared, those facts are conceded.
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bargaining agreements execubedween the Union and Defendange€Def.’s Statement of
Material Facts Not in Dispute (“Def.’s 56.1") %2 (Dkt.No. 33).) Separately, Plaintiffs have a
Declaration of Trus{*Trust Agreement) and Collecton Policy that define the operation of the
Funds. $eePls.’56.1 1 5.) Defendant is not a signatory to the Trust Agreement or Collection
Policy, (seeDef.’s 56.1 1 5-6), though the Parties dispute whether, pursuantculldutive
bargaining agreement®efendant must comply with the terms of the Truseggrent and
Collection Policy, and furthermoreshetherDefendant must allow an annual audit of its books
and records,seePls.’ 56.1 | 5; Def.’s 56.1 Resp. and Obj's to PIs.’ Rule 56.1 Statement of
Material Facts (“Def.’$6.1Resp.”)] 5 (Dkt. No. 29)}

As is relevant herehe Trust Agreemento which Defendant is not a party, provides that
the Trustees are empowered “to do all acts . . . which the Trustees deemrpécessamplish
the general objective of maintaining the plan solely in the interest of thepants&and
beneficiaries’ and that this duty entails “[p]rocfing] an audit of the books of the Trust Fund”
and grants the power to “audit . . . the payaoldfor other records of any [e]Jmployer . . . to the
extent necessary to determine whether the proper [c]ontributions required tddéorttze Trust
Fund havébeen made.” (Decl. of Michael Spillafi&pillane Decl.”)Ex. A. (“Trust
Agreement”)88 4.01, 4.02(g) and 4.03(0) (Dkt. No. 22).) Tdective bargaining agreements
to which Plaintiffs are na party,set forth various obligations with respect to Defendant’s

obligations to the FundsSéeDef.’s 56.1 § 3.) As part of thmost recentollective bargaining

2 The Court held inTrustees of Intern. Union of Operating Engineers Local 30 Benefits
Funds v. Nyack Hosp75 F. Supp. 2d 365 (S.D.N.Y. 20X3Jrustees’) that Defendant is “not
ade factoparty to theentire TrustAgreement, and that Defendant “is not bound by non-
essential provisions of plan documents not signed by the employer that pays into dduad.”
369-70. Accordingly, it is a legal question as to whether the provision of a document that was
not signed by Defendant is essential to the management of the Funds.
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agreementDefendants required to contribute 23.5%, multiplied by the gross payroll of the
employees for the precedingpnth to the Fundssé€eSpillane Decl. Ex. C (2011 CBA”")

§ 24.02), and Defendargtrequired to remit to Plaintiffs the benefit contributionsl aeports in a
timely fashion, ¢eePls.’ 56.1 { 6).Themost recentollective bargaining agreement also
providesthat

The [FJunds shall be held and administered under the terms and provisions of the

existing Trust Agreements and any amendments thereto and the Employee

Retirement Income Security Act. An independent audit of each Plan shall be

made annually and a statemehtesults shall be furnished to the Hospital upon

request.
(2011 CBAS 24.05.)

The core of the Parties’ dispute is whether the collective bargaining agre amebiots
the Trust Ayreement require Defendaotallow Plaintiffs to conducn audit oDefendant’s
books and records SéePls.’ 56.1  7; Def.’s 56.1 Resp. 1 7.) Although the Parties dispute
whether an audit is required under the relevant documents, it is undisputed that lidfasda
refused Plaintiffs’ request to permit acces®&dendants’books and records for the purpose of
conducting an audit.SeePIs.’ 56.1 | 8; Def.’s 56.1 Resp. { &pecifically, in 2010, Plaintiffs
sought to audit Defendant’s books for the period of January 16, 2003 through January 15, 2007.
(SeeDef.’s 56.1 1 8.) Defendant refused to permit the requested audit, and Plaindésttre
received an arbitration award that purported to entitle Plaintiffs to the redaeste. Gee id)
Plaintiffs filed suit in this Court to confirm the arbitration awadd Defendantrossmoved to
have the award vacated and the Complaint dismis&zk i 9) On September 27, 2013, the
Court denied Plaintiffs’ Motion To Confirm therBitrationAward and granted Defendant’s

CrossMotion To Vacate andismiss the Coplaint. Seeid. { 10.) See also Trustees975 F.

Supp. 2d at 376No appeal was takenS¢eDef.’s 56.1 T 10



Three years aftefrustees | Plaintiffs filed suit in this Court to compel an audit of
Defendant’s books and recordseg id. TL1.; see alscCompl.) ThenstantComplaint does not
specify for which period an audit is requestefee(generallyfCompl.) Plaintiffs’ 56.1 statement
and moving papers are similarly devoid of any mention o$pleeificaudit period at issue here.
(See generallyPls.’ 56.1; Pls.” Mem. in Supp. of Mot. for Summ. J. (“Pls.” Mem.”) (Dkt. No. 24);
Spillane Decl.; Aff. of Lauren M. Kugielska, Esq., in Supp. of Pls.” Mot. for Summ. J.
(“Kugielska Aff.”) (Dkt. No. 23).} By contrast, Defendant assstttat the relief sought by
Plaintiffs “is an audit of the Hospital's books for the period January 16, 2003 through January 15,
2007.” (Def.’s 56.1 1 12.) According to Defendant, tieisresentation wamade clear at a
conference held before Judge BriccettiDmtember 19, 2016, where Plaintiffs’ counsel “stated
that this Action is directed at compelling an audit for the pesfathnuary 16, 2003 through

January 15, 2007%" (Decl. of John H. Pope, Esq., in Supp. of Def.’s Mot. for Summ J. { 4 (Dkt.

3 The only hintof anyother specifiperiodcomes from a letter attached to the Kugeilska
Affirmation, which states that the Funds have requested an audit for the period of Janua
2010 through December 31, 201&efKugeilska Aff. Ex. C (Letter from Anthony Cirotti to
Terry LaFrancois (January 6, 2016) (“Cirotti lezt})).) However, Mr. Cirotti's owrdeclaratio
makes no mention of this purported audit peremad instead generally attesasDefendant’s
denial of an audit “upon information and belief, since on or about 2010.” (Decl. of Anthony
Cirotti (“Cirotti Decl.”) 1 4 (Dkt.No. 36).) Moreover, Plaintiffs’ Opposition to Defendant’s
Motion for Summary Judgment makes no mentionngfspecificperiod but rather states for the
first time that the Funds are seeking “an audit of the Employer’s books amdsec . forle
period of the parties’ collective bargaining agreement, which includes, but isitetlito,the
2003-2006 period.” (Pls.”Mem. in Opp’n to Def.’s Mot. for Summ. J (“Pls.” Opp’n”) 4 (Dkt.
No. 37).)

4 On December 26, 2018 a letter to Judge Briccetti advocating that this case be
designated as related Toustees | Defendantonfirmed that Plaintiffs had madeid
representation regarding the relevant audit peri@elLetter from John H. Pope, Esq., to the
Hon. Vincent L. Briccetti (“Pope Letter”) 2 n.1 (Dkt. No. 13).) In their Decen9e2016
response, in which Plaintiffs directly countered Defendant’s res judicata artpjitieey made
no contrary representation regarding the audit periSeeletter from Lauren M. Kugielska,
Esq. to the Hon. Vincent L. Briccetti (“Kugielska Letter”) 1 (Dkt. No. 14Rather, Plaintiffs
appeato confirm that this actimisat some levebased upon the very same actions that were the
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No. 32).) Plaintiffs havenot withdrawn this representation at any point prior to the filindpeif
Opposition brief, nor did Plaintiffs’ Opposition brieite to anyrecord evidencéhatwould

contradict Defendaid assertion (SeePls.” Opp’n 4) See als&@.DN.Y. Civ. R. 56.1(d) (“Each
statement by the movant or opponent pursuant to Rule 56.1(a) and (b), including each statement
controverting any statement of material fact, must be followed by citation taneeiaéich

would be admissible, set forth as required by Fed. R. Civ. P. 56(c).”). As previaaligshd,

because Plaintiffs have not opposed Defendant’s 56.1 statement, as is requirelisiQaents

local rules, nor have they specifically controverted this statement in @ahgiomoving or

opposition papers with record evidence, they have conceded the fact that the requbsted

issue here is for the period January 16, 2003 through January 15, 2007.

B. Procedural History

Plaintiffs filed their Complaint on August 23, 2018e€Compl.), andDefendant filed an
Answer on October 11, 201&eeAnswer (Dkt. No. 7)).The case was initially assigned to
JudgeBriccetti, and the Parties held an initial pretrial conference before Judgetdron
December 19, 2016.S€eDkt. (entry for Dec. 19, 2016) At this conference, Defendant
requested that this case be deemed relatédittees,land Judge Briccetti thereafter issaed
Order requiring Defendant to submit a letter in support of this reqeesQ(der (Dkt. No. 12)),
which Defendandid, (seePope Letter) Plaintiffs did not oppose Defendant’s position.

The case was acceptied the Court as related on January 5, 204&elDkt. (entry for
Jan. 5, 2017)), and the Court set a briefing schedule on the instant Matesho(. Schedulng

Order (Dkt. No. 16)).Plaintiffs filed their Motion for Summary Judgment and accompanying

basis ofTrustees | statingthat “the Funds invoked good faith efforts to audit the books and
records of [Defendant], namely through written demands and the arbitrationginggee .
prior to bringing forth the present matter as wellasistees].” (ld.)
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papers on March 20, 2017SgeDkt. Nos. 20-24, 26.) Defendant fileéd consolidated
opposition and Cross-Motion for Summary Judgment papers on April 28, 26é&Dkt. Nos.
29-33.) Maintiffs filed theirconsolidated Reply and opposition papers in response to
Defendant Motion on May 24, 2017séeDkt. Nos. 36—-37), and Defendant filged Reply to
Plaintiffs’ opposition on June 9, 2018eeDkt. No. 3§.

[l. Discussion

A. Standard of Review

Summary judgment is appropriate where the movant shows that “there is naegenuin
dispute as to any material fact and the movant is entitled to judgment as a matteér &eldw
R. Civ. P. 56(a)see also Psihoyos v. John Wiley & Sons, I'¢8 F.3d 120, 123-24 (2d Cir.
2014) (same). “In determining whether summary judgment is appropriate, taragsir
“construe the facts in the light most favorable to the non-moving party amesolve all
ambiguities and drawall reasonable inferences against the movaBtdd v. Omya, In¢.653
F.3d 156, 164 (2d Cir. 2011) (internal quotation marks omittes;also Borough of Upper
Saddle River v. Rockland Cty. Sewer Dist. NdA.61F. Supp. 3d 294, 314 (S.D.N.Y. 2014)
(same). Additionally, “[i]t is the movant’s burden to show that no genuine factual dispute
exists.” Vt. Teddy Bear Co. v. 1-800 Beargram (7.3 F.3d 241, 244 (2d Cir. 2004ge also
Aurora Commercial Corp. v. Approved Funding Coigo. 13CV-230, 2014 W. 1386633, at *2
(S.D.N.Y. Apr. 9, 2014) (same). “However, when the burden of proof at trial would fall on the
nonmoving party, it ordinarily is sufficient for the movant to point to a lack of evidenaettm g
the trier of fact on an essential elementh&f nonmovant’s claim,” in which case “the
nonmoving party must come forward with admissible evidence sufficient to rgeseiae issue

of fact for trial in order to avoid summary judgmen€CILP Assocs., L.P. v. PriceWaterhouse



Coopers LLR 735 F.3d 114, 123 (2d Cir. 2013) (alteration and internal quotation marks omitted).
Further, “[tJo survive a [summary judgment] motion . . . . , [a nonmovant] need[s] to oreste
than a ‘metaphysical’ possibility that his allegations were correct; he héetjesme forward
with specific facts showing that there is a genuine issue for triiéffgbel v. Cty. of Erig692
F.3d 22, 30 (2d Cir. 2012) (emphasis omitted) (quadtiiagsushita Elec. Indus. Co. v. Zenith
Radio Corp, 475 U.S. 574, 586-87 (1986)), and “cannot rely on the mere allegations or denials
contained in the pleadingsWalker v. City of N.YNo. 11CV-2941, 2014 WL 1244778, at *5
(S.D.N.Y. Mar. 26, 2014) (internal quotation marks omitted) (citing, inter\Aieght v. Goord
554 F.3d 255, 266 (2d Cir. 2009) (“When a motion for summary judgment is properly supported
by documents or other evidentiary materials, the party opposing summary judgayenot
merely rest on the allegations or denials of his pleading)). .

“On a motion for summarydgment, a fact is material if it might affect the outcome of
the suit under the governing lawRoyal Crown Day Care LLC v. Dep't of Health & Mental
Hygiene 746 F.3d 538, 544 (2d Cir. 2014) (internal quotation marks omitted). At summary
judgment, “[t]he role of the court is not to resolve disputed issues of fact but te asstker
there are any factual issues to be trieBrbd, 653 F.3d at 164 (internal quotation marks
omitted);see also In re Methyl Tertiary Butyl Ether (“MTBE”) Prods. Liab. Litijo. M21-88,
2014 WL 840955, at *2 (S.D.N.Y. Mar. 3, 2014) (same). Thus, a court’s goal should be “to
isolate and dispose of factually unsupported clainheva Pharm. Tech. Corp. v. Barr Labs.
Inc., 386 F.3d 485, 495 (2d Cir. 2004) (quotidglotexCorp. v. Catrett477 U.S. 317, 323-24

(1986)).



B. Analysis

1. Res Judicata

Defendant argues that, “[r]es judicata conclusively terminates the Fundss ¢taithe
years previously sued upon by the Funds, unsuccessfullyustees I. (Def.’'s Mem.4.) Atits
core, res judicatai$ a rule against the splitting of actions that couldtoeight and resolved
together.” Nestor v. Pratt & Whitneyt66 F.3d 65, 70 (2d Cir. 2006)Under the federal rules of
res judicata, a subsequent lawsuit will be barred where a party can show: djudacasion on
the merits in the previous action; (2) that the previous lawsuit involved the sams, partiese
in privity with them; and (3) that the claims asserted in the subsequent suraisert or could
have beenaised, in the prior proceedingkamdem-Ouaffo v. Pepsico, Int60 F. Supp. 3d
553, 562 (S.D.N.Y. 2006aff'd, 657 F. App’x 949 (Fed. Cir. 2016&ee alsdvionahan v. N.Y.C.
Dep't of Corr, 214 F.3d 275, 285 (2d Cir. 200@ame) Thus, ‘a final judgment on the merits of
an action precludes the parties or their privies from relitigating issues tlmbmesuld have
been raised in that actionTechnoMarine SA v. Giftports, In@58 F.3d 493, 499 (2d Cir. 2014).
“The rationale underlyinghis principle is that a party who has been given a full and fair
opportunity to litigate a claim should not be allowed to do so ag&arhdem-Ouaffol60 F.
Supp. 3d at 56@nternal quotation marks omitted) herefore, res judicata may have the effect
of “foreclosing litigation of a matter that never has been litigated, becausetefraidation that
it should have been advanced in an earlier siNestor 466 F.3d at 7QquotingMigra v. Warren
City Sch Dist. Bd. of Educatio65 U.S. 75, 77, n. 1 (1984)).

The prior proceeding satisfies the fiebl¢ment of the res judicata inquias the Court’s
dismissal, with prejudice, of Plaintiff€omplaint and Motion To Confirm the Arbitration Award

in Trustees tonstituted a final determination on the mertiee Trustees 875 F. Supp. 2dt



376—77.In addition, the instant Actiomvolves the exact same Plaintiffs and Defendant present
in the prior case, thereby satisfying the second element of the inquiry. Westtortielementit

is undisputed that Plaintiffs did not directly assert the claim at issue heré, iwhathave the
Court compel an auditTherefore, theelevant inquiryhere is whether the claito compel an
audit “could have bedhraisedin the prior action,’as an alternative claim to the Motion To
Confirm the Arbitration Award Monahan 214 F.3d at 285Therefore the doctrine applies “not
only as to what was pleaded, but also as to what could have been pldadedTeltronics
Servs., InG.762 F.2d 185, 193 (2d Cir. 1985ge alsdMagi XXI, Inc. v. Stato Della Cita Del
Vaticanq 22 F. Supp. 3d 195, 205 (E.D.N2014) (same) Moreover,‘the facts essential to the
barred second suit need not be the same as the facts that were necessary to thelfirst sui
instead enough that the facts essential to the second were already preseisiti theéeddman
207 F.3d at 110H (@lteration, emphasis and internal quotation marks omittégyen claims
based upon different legal theories are barred provided they arise from theasesaetion or
occurrence [as the claims previously raised}-Tec Elecs. Corp. v. Cougar Elec. Org., |rk98
F.3d 85, 88 (2d Cir. 19993ee alsdNaldman 207 F.3d at 110 (“[A] plaintiff cannot avoid the
effects of res judicata by ‘splitting’ his claim into various suitsgobon different legal theories .
...); Saud v. Bank of N,Y929 F.2d 916, 920 (24dir. 1991) (“[I]t is thefactualpredicate of the
several claims asserted that determines whether res judicata will applitigainés ability to
devise a new legal theory.” (internal quotation marks and italics omitted)). dureconsiders
“whether the underlying facts are ‘related in time, space, origin, or motivatitvether they
form a convenient trial unit; and whether their treatmerat asit conforms to the parties’
expectations.”"Waldman v. Vill. of Kiryas JogP07 F.3d 105, 108 (2d CR000) (quoting

Interoceanica Corp. v. Sound Pilots, Int07 F.3d 86, 90 (2d Cir. 1997)).
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Defendant has satisfigtle third prong of the res judicata inquiry. On January 19, 2011,
Plaintiffs filed a Complaint alleging that Defendant had faiedamply with the directive of the
arbitration award ordering Defendant to “produce any and all books and recordsdodithe
period 1/16/2003 through 1/15/2007Ttustees,|975 F. Supp. 2dt 367 (internal quotation
marks omitted). Here, Plaintifieeek the identical relief of production of the books and records
for the audit period based upon the same contractual and statutory gtmuimdsv do so by
way of their substantive right to an audit as opposed to the enforcement of an arbitratabn aw
that purportedly granted the right to an audg&edCompl. 1 13-17, 25.pespite this change in
theory ofwhyPlaintiffs are entitled to an audibe it byconfirmation of an arbitral award,
contractual obligation, or a statutory right pursuant to ERISi#e-eurrent claim is precluded
under the doctrine aksjudicata As the Second Circuit has made clear, “a final judgment on
the merits of an action precludes the parties or their privies from relitigatires idsat werer
could have beeraised in tlat action.” Flaherty v. Lang;199 F.3d 607, 612 (2d Cir. 1999)
(internal quotation marks omitted).

Plaintiffs argue that the Court’s refusal to enforce the arbitration anasdimply a
determination of “tharbitrability of [Defendant’s] obligation to permit and cooperate in the
conduct of an audit pursuant to the parties’ Agreement.” (Pls.” Opp’n 3 (emphasigipinitte
However, the Court iirustees Hid not definitively rule onwhetherPlaintiffs were entitled to
the requested audit under a diéfiet legal theorybecause Plaintiffs failed to seek any such
claim. The Court notethat“Plaintiffs are doubtlesauthorized, in implementation of their
fiduciary duties, to conduct an audit that is no broader in scope than necessary to chieve i
objective and no more extensive than the scope of the trustees’ auth@riyF. Supp. 2dt

370(internal quotation marks omittednd in facthat therds, “ample authority for the
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proposition that a suit in federal court to compel a payroll audit is more than an adequiat
for resolution of a dispute over trustees’ audit rights,” as opposed to arbitrati@.372.
Plaintiffs havadentified noauthority that would have barréidem from seeking thialternative
grownd for thesameultimaterelief of an audit that was sought by way of arbitratiofiinstees
1.5 See, e.gTrustees of Empire State Carpenters Annuity, Apprenticeship, Labor-Mgmt.
Cooperation, Pension & Welfare Funds v. $tate Acoustics CorpNo. 13CV-05558, 2014

WL 4537481, at *2, 8 (E.D.N.Y. Sept. 11, 201ddnfirming an arbitration award which, inter
alia, ordered an audit of the defendant’s books while also issuing ateepdea requiringthe
defendant tdsubmit[] to an audit of the defendant’s books and records”). Moreover, Plaintiffs’
claim regarding the arbitrability of the request to compel the audit arose oete{abt same
contracts at issue in this casthe collective bargaining agreemeatsd Trust AgreemeniSee
Trustees 1975 F. Supp. 2d at 36Becausetiis “well-settled that multiple claims based upon a
single contract are considered part of the same transactid®aintiffcould haveaised

these. . . claims in the [prior proceeding]Kamdem-Ouaffol60 F. Supp. 3d at 564.
Accordingly, because Plaintiffs could have raised this exact alternativahegayfor an audit

of the January 16, 2003 through January 15, 2007 peribdistees,|but chose not to, this

claim is barred by res judicata.

®In fact, at a haring before the Court ifirustees | Plaintiffs’ thencounsel confirmed
that such alternative grounds for the requested audited but that Plaintiffdiad chosen to
pursue the souglafter relief only by way of arbitrationSpecifically, counsel stated, “we want
to do a books and records [audit], something we believe we’re entitled to, both under the plan
documents and under ERISA. To us . .. an arbitration is just an ends to a méarstees |
Hr’'g Tr. (July 18, 2014) 6 (No. 1CV-2341at Dkt. No. 44).)
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2. Timeliness

In the alternative, Defendant argues that Plaintiffs’ claim for an auditéquehiod of
January 16, 2003 through January 15, 2007 is bare=d. (Defs.” Mem. 78.) To determine the
timeliness of Plaintiffs’ claim, the Court must first determine the applicable statute ofitbmsta
and then determine when the claims accrued. The Parties agreRI8Atdoes not specify a
statute of limitations for civil enforcement actions und@tRS.C. § 1132 Therefore;[t] ime
limitations for such claims instead are borrowed from the most analogougatatieos
limitations” Bldg. Serv. 32BJ Health Fund v. GCA Servs. Grp., BR2 F. Supp. 3d 343, 351
(S.D.N.Y. 2017; see also Guilbert v. Gardne480 F.3d 140, 148 (2d Cir. 200Bame). New
York’s six-yearlimitations period for breach of contract claims under C.P.L.R. 8 213 normally
governs ERISA breach of contract clain®ee, e.gMiles v. New York State Teamsters
Conference Peisn & Ret. Fund Employee Pension Ben. PB®8 F.2d 593, 598 (2d Cir. 1983)
(finding that “the sixyear limitations period prescribed by New York’s C.P.L.R. § 213 coiitrols
an ERISA action to determine eligibility for pension benefidjlg. Serv. 32BJ Health Fund
232 F. Supp. 3d at 351 (“For claims under § 1132 brought in New York, the Second Circuit has
applied a sixyear limitations period, borrowed from the most closely analogous New Yaid S
statute.”). However, when the claims are based uplreet violation of ERISA itself, as
opposed to a contractual agreemseatnecourts in the Second Circuitive applied thehree
year statute of limitations periathder C.P.L.R. § 21%.See, e.gCaufield v. Colgatdralmolive

Co, No. 16€V-4170,2017 WL 744600, at *5 (S.D.N.Y. Feb. 24, 201(7The New York statute

® “The following actions must be commenced within three years: . . . an action to recover
upon a liability, penalty or forfeiture created or imposed by statute exe@poaded in [88] 213
and 215...." N.Y. C.P.L.R. § 214(2)
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of limitations applicable to [the] [p]laintiffs’ disclosure claims is the thyear period governing
statutory violations.”)Osberg v. Foot Locker, Inc907 F. Supp. 2d 527, 532-33 (S.D.N.Y. 2012)
(holding that the appropriatinitations period is the thregear period governing statutory
violations for alleged “nomompliance with the detailed requirements for [summary plan]
explanations”)aff’d in part and vacated in part on other groun8s5 FApp’x 77 (2d Cir.
2014). The Second Circuit has not yet opioedvhenan ERISA claim is subject tothreeyear
limitation period as opposed tsi-yearlimitation period’

Ultimately, Plaintiffs’ claim for an audit of for the periddom January 16, 2003 through
January 15, 200&itimebarred under either statute of limitatior®¥laintiffs filed ther
Complaint on August 23, 2016SdeCompl) Therefore, théatest date that Plaintiffs’ claim
could accrue under the six year statftémitations would be August 23, 2010. “Although state
law determines the limitations period, federal law governs the accrudbdatelaim under
ERISA.” Ivanovic v. IBM Pers. Pension Pla#7 F. Supp. 3d 163, 167 (E.D.N.Y. 201aff,d,
620 F. Appx 64 (2d Cir. 2015)see alsalrustees of the United Plant v. C.P. Perma Paving
Constr., Inc, No. 15CV-1171, 2016 WL 1029507, at *4 (E.D.N.Y. Mar. 9, 20{8)hile state
law provides the statute of limitations for ERISA claims, courts generally lo@dayal law to
determine when a claim begins to accrue for purposes of the limitations.ferlddder federal
law, Plaintiffs’ claimaccruesvhen they “discover|], or with due diligence should have
discovered, the injury that is the basis of the litgati Guilbert, 480 F.3d at 14€nternal

guotation marks omitted¥ee alsaCarey v. Int'| Bhd. of Elec. Workers Local 363 Pension Plan

" In fact,the Second Circuit expressly declined to reactstatite of limitationsssue
presented iOsberg Osberg 555 F. App’xat80 (“[W]e need not conclusively decide whether
[the plaintiff's] [ERISA] claim is subject to a thremr six-year statute of lim#tions.”).
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201 F.3d 44, 48 (2d Cir. 199@ame) Trustees of the United Plgr016 WL 1029507, at *4
(same).

Here,while theParties do not specify the date that Defendant denied Plaintiffs’ audit
request, Plaintiffs’ claintould not possibly have accrued after July 6, 2@&@hat is the date
that Plaintiffs filed their Notice of Intention to Arbitrateccording to the August 9, 2010
Opinion and Award of Arbitrator Roger E. MaheBegOpinion andAward of Arbitrator
(“Award”) 1 (No. 11-CV-2341atDkt. No. 19).) Clearly, Plaintiffs knew that Defendant had
denied their audit requeat some time prior to the filing of thidotice of Intention to Arbitrate
on July 6, 2010as that denial was the basis for the arbitration it$Sd Trustees of the Sheet
Metal Workers' Nat Pension Fund v. Steel & Duct Fabrication, Int24 F. Supp. 3d 187, 198
(E.D.N.Y. 2015)) (“[T]h e defendantsefusal to submit to an audit triggered, independent of
other legal consequences, [the] plaintiffs’ right to seek and obtain an ordengrdef@ndants to
produce their books and records for an af)ditTherefore, the latest possible dateotrualfor
the initial audit request in connection with thenuary 16, 2003 through January 15, 2007 period
would have beenearlysix years andwo monthsbeforePlaintiffs filedthe instant Actioron
August 23, 2016 Accordingly, Plaintiffs’ Complaint igime barred undegitherthethree or six-

yearstatute of limitationgeriod.
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I1I. Conclusion
For the forgoing reasons, Plaintiffs’ Motion for Summary Judgment is denied, and
Defendant’s Cross-Motion for Summary Judgment is granted. (Dkt. Nos. 20, 30.) The Clerk of
Court is respectfully directed to terminate the aforementioned motions, grant judgment in favor
of Defendant, and close this case.
SO ORDERED.

Dated: February 13 , 2018
White Plains, New York

ENNETH M. K
UNITED STATES DISTRICT JUDGE
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