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OPINION & ORDER

THOMAS MAOLI, CELEBRITY AUTO of
MOHEGAN LAKE, LI.C,

Defendants.

NELSON S. ROMAN, United States District Judge

Plaintiff Mohegan Lake Motors, LLC (“Mohegan Lake Motors” or “Plaintiff”)
commenced this diversity action against Thomas Maoli (“Maoli”) and Celebrity Auto of Mohegan
Lake, LLC (“Celebrity Auto™), a company owned by Maoli (collectively, “Defendants™).! This
lawsuit arises out of Celebrity Auto’s termination of a contract it had with Plaintiff to purchase
Mohegan Lake Motors. Specifically, Plaintiff alleges causes of action for breach of contract, fraud,
and breach of the covenant of good faith and fair dealing. The breach causes of action are alleged
against Maoli by way of alter-ego liability and against Celebrity Auto directly. The fraud cause
of action is alleged against Maoli only.

Defendants now move to dismiss: (1) the claim for breach of the covenant of good faith
and fair dealing (Claim II); (2) the fraud claim (Claim III); and (3) all claims against Maoli
pursuant to Rule 12(b)(6) of the Federal Rules of Civil Procedure for failure to state a claim upon
which relief could be granted. For the reasons stated below, Defendants’ motion is GRANTED in

part, and DENIED in part.

! Plaintiff is a corporation located in the state of New York. (Compl. §1.) Celebrity Auto is New Jersey limited
liability company and Maoli is a resident of New Jeresey. (Compl. ] 2-3.)
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BACKGROUND
Facts Alleged?

The following facts- which are taken from the Complaint, documents annexed thereto
andmatters of which the Court may take judicial noticare construed in the light most favorable
to Plaintiff, as itis the noamoving party See, e.gKleinman v. Elan Corp.706 F.3d 145, 152
(2d Cir. 2013)Gonzalez v. Hasf51 F.3d 318, 321 (2d Cir. 2011).

On November 10, 2015Plaintiff and CelebrityAuto entered into & Asset Purchase
Agreemenithe “Agreemerit) whereby Ckebrity Auto would purchase an auto dealership owned
by Plaintiff and located at 1791 MeaStreet, Mohegan Lake, Westchester County, New York (the
“Dealership”) for $8,000,000.00. (Compl. 11,14, Agreementannexed to Compl. as EXA
(“Agmnt.”) 8§ 3.1.) Approximately six months after the parties signed the Agreement, Maoli wrote
a letter to Barry Rost (Plaintiff’'s principal owner) terminating the Agreemansupnt to Section
8.1(h). (d.atEx.D.)

Celebrity Aub is owned by Maoli.(Compl. 11124; see alsdCelebrity Auto EntityRec)

This limited liability company was created in i 2015for the purpose opurchasig the
Dealership and was meant to be dissolved at the clo@anpl. 1124, 15; Agmnt. § 5.1(akee
also Celebrity Auto Entity Rec.)it has no other employees or officers, no assets or capital of its

own, no history of operations, aiidharesthe same address as MadqiCompl. 125, 20, 3537,

2 The Court assumes the truth of the facts alleged in Plaintiff's Complaintifpoges of this motion onlyshcroft
v. Igbal 556 U.S. 662, 678 (2009), and considers documents whicltteeiacorporated by referenoeintegral to
the claims assertdtierein. Nicosia v. Amazon.com, In@34 F.3d 220, 230 (2d Cir. 2018ge also Chambers v.
Time Warner, In¢.282 F.3d 147, 153 (2d Cir. 2002)

3 The Court will take judicial notice of the document attached to Defendaemy Memorandum in Support the
Motion to Dismiss (ECF No. 21) (“Defs. R.”) as Exhibit(ACelebrity Auto Entity Rec.”) and use it in considering
this motion,as it is a public recordSeeTaylor v. Vermont Dept. of Edu&13 F.3d 768, 776 (2d Cir. 2002) (citing
Pani v. Empire Ble Cross Blue Shield52 F.3d 67, 75 (2d Cir. 199&prtec Indus., Inc. v. Sum Holding L.B49
F.2d 42, 4748 (2d Cir. 1991).



41.) Indeed, its entire corporate structure and entity information is containetvoraad a half
page document.SgeCelebrity Auto Entity Rec.)

Maoli negotiated the terms of theegreement with Plaintif§ principals and “made all
representations and promises with respect to the Agreement.” (Compl. 14, 38tiff Riew
Maoli was undergoing divorce proceedin@Sompl. 63(a))butwas unaware that on August 19,
2015, three months prior to executiointiee AgreementJudgeloius S. Sceusof the Superior
Court of Nev Jersey, Family Part, issuegarsonal injunction against Maoli (the “Injunction”)
(Compl. §12.) Such Injunction orderednter alia, that Maoli was precluded from acquiring or
selling “any business, or real or personal property during the pendency of the divaeaiatdss
agreed to by the parties in writing with Court approval,” aside &nsxplicitly mentionedBMW
dealershigurchase. I¢l. at Ex. B.)

The parties executed the Agreement on November 10, 2015, wbidmated Celebrity
Auto to provide a check in the amount of $500,000 to be held in esq@ampl. 18;see also
Agmnt. § 3.5(a).)Maoli provided a personal check in the amount of $500t0@te escrow agent
on the date the Agreement was execuf@bmpl §19,Ex. C.) This personal check bore the same
address as the business addi@s€elebrity Auto.(Id.; see alscCelebrity Auto Entity Rec.) That
money was allegedly never deposited into the escrow account. (Compl. 119.)

Defendants weresquired to provide certain information to Audi of Amer{taudi”) to
be approved as an authorized dealer, but failed to dehsmrequestd* (Compl. 112621;
Agmnt. 87.2(b)). Instead, Maoli requested'60 day extension of time to completes application

for approval and forwarthe requested documents. (Compl. 122.)

4There is a dispute between the parties as to whether the contract required Miaolot@rdocuments andersonal
financial informationor just financial information for Celebrity AutoCoémpareCompl.§20 with Def. R. at 1, fn 1.)
This Court need not resolve this dispatavas it has no bearing on the outcome of this motion.
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Section 8.1 provides termination optiansluding 8.1(h) whichpermits terminatioif the
purchaser “is dissatisfied with its ddaéigence inspection.” (Compl. 127; Agmnt. § 8.1(h).) On
June 26, 2015, on behalf of Celebrity Auto, Maoli initiated sadue diligence inspection by
requestingn “extensive and detailed” list of due diligence materials, all of which “weredaavi
to Maoli within two weeks.” (Compl. 24 At no time didMaoli or Celebrity Autarequest any
additional due diligence materials or indicate tha tlue diligence materials provided were
“deficient in any respect.” (Compl. 128.) Nevertheless, on May 3, 2016, Maolnhttadithe
Agreement citing Section 8.1(h). (Compl. 25, Ex. D.)

LEGAL STANDARD
A. Standard of Review

In evaluating Defendants’ motion to dismiss pursuant to Rule 12(b)(6), the Court must
accept all facts set forth in the Complaint as tme: d@aw all reasonable inferencediaintiff’s
favor. See, e.g.Burch v. Pioneer Credit Recovery, In651 F.3d 122, 124 (2d Cir. 2008) (per
curiam). A claim will survive a Rule 12(b)(6) motion, however, only if the plaintiéggls facts
sufficient“to state a claim to relief that is plausible on its facBell Atlantic Corp. v. Twomb)y
550 U.S. 544, 570 (2007). A claim is facially plausible “when the plaintiff pleadsafamintent
that allows the court to draw the reasonable inference thdefiendant is liable for the misconduct
alleged.” Ashcroft v. Igbal 556 U.S. 662, 678 (2009) (citingwombly 550 U.S. at 556). A
plaintiff must show “more than a sheer possibility that a defendant has acteduliglawd., and
cannot rely on mere “labels and conclusions” to support a clarmmbly 550 U.S. at 555. If the
plaintiff s pleadings “have not nudged [his or her] claims across the line from conceivable to
plausible, [the] complaint must be dismissediwombly 550 U.S. at 570.

A Court is “limited to the facts as presented within the four corners of the comfilae]

documents attached to the complaint, or [] documents incorporated within the complaint by



reference.Taylor v. Vermont Dept. of EAU@&13 F.3d 768, 776 (2d Cir. 2002)ting Hayden v.
County of Nassgul80 F.3d 42, 54 (2d Cir. 1999)). Courts are also permitted to “look to public
records . . . in deciding a motion to dismisg&d: (citing Pani v. Empire Blue Cross Blue Shield
152 F.3d 67, 75 (2d Cir. 1998}ortec Irdus., Inc. v. Sum Holding L,F249 F.2d 42, 448 (2d
Cir. 1991)) (discussing the Court’s ability to consider a state court's diveceal that was
“incorporated in [the] complaint by reference”).
DISCUSSION
A. Thelmplied Covenant of Good Faith and Fair Dealing

Defendants move for dismissal of Plaintiff's claim for breach of the impbeémant of
good faith and fair dealing (the “covenant”)SeeDefendants’ Brief in Support of Motion to
Dismiss(ECF No. 23) (Defs. Br.”) at 1416.)

Pursuant to New York law, the coven@na promise inherent @l contracts.KCG Ams.
LLC v. Brazilmed, LLCNo. 15CV4600 (AT), 2016 WL 900396, at *5 (S.D.N.Y. Feb. 26, 2016)
(emphasis addedpayan Enters Corp. v. Nautica Apparel, IndNo. 03CV5706 (LLS), 2003 WL
22832706, at *2 (S.D.N.Y. Nov. 26, 2003)ndeed, “New York law . .does not recognize a
separate cause of action for breach of the implied covenant of good faith andliag déen a
breach of contract claim, based on the same facts, is als¢ plattsumura v. Benihana Nat.
Corp, 465 Fed. App’x 2329 (2d Cir. 2012)quotingHarris v. Provident Life & Accident Ins.
Co, 310 F.3d 73 (2d Cir. 2002p3ee also Deutsche Bank Nat. Trust Co. v. Quicken Loans Inc.
810 F.3d 861, 869 (2d Cir. 2015) (dwatiive where “both ‘arise from the same facts and seek the
identical damages for each alleged breachh)fact, “in most cases, claims for breach of contract
and the covenant of good faith and fair dealing are duplicatii@ayan Enters, 2003 WL

2283706, at *2 see also Goldblatt v. Englander Comms. L.LXbh. 06CV3208 (RWS), 2007



WL 148699, at *5 (S.D.N.Y Jan. 22, 2007) (citiAger v. Bogorician No. 97CV0662 (MSM),
1997 WL 691332, at *7 (S.D.N.Y. Nov. 6, 1997) for proposition that “every cocetfavith [a
motion to dismissvith] both breach of contract and breach of [lheovenant . . has dismissed
the latter claim as duplicative”)This is particularly truewhere there is no prayer for separate
damages not recoverable under the breach of contract deotsche Bank810 F.3d at 869.

Plaintiff's breach of the covenant claim duplicative. The allegations contained in
paragraph 49, 517, and58 are mereconclusory statements this Cogen properly disregard.
De Jesus v. Sears, Roebuck & Co.,,I18¢.F.3d 65, 70 (2d Cir. 1996)he remaining facts alleged
(with the exception of those in paragraph péjtain to the issue of whether Defendamtse
dissatisfied with the due diligence process. (Compl. 1$¥8355) These factsthough not
identical,were alleged in suppoof the breach of contract clainfCompareCompl. 11 2729, 32,

44 with Compl. 115661, 5355.); see also Underdog Trucking LLC, Reggie Anders v. Verizon
Svcs. Corp.No. 09CVv8919 (DLC), 2010 WL 2900048, at *6 (S.D.N.Y. Jul. 20, 200CRifs
are duplicative even when they “are not identical [but] they are basedhgsarhe facty.

Further, considered together, these faetate to the allegatiothat the Agreement was
breachedoy improperly invokingSection 8§ 8.1(h), (Compl46(d)), since8 8.1(h)relates to
termination fordissatisfaction of the due diligence investigation, (Agmnt. 8 8.1(lgYch
allegationghus amoutito no mordhan a “statement of a mere contract breaétall v. EarthLink
Network, Inc,. 396 F.d 500507 @d Cir. 200%; see alsiKCG Ams,. 2016 WL 900396, at *5 (noting
a proper claim for breach of covenant requires rtfaae a “breaching [of] the tas of the contract
in a technical sensg” The only difference between the breach clasithat Plaintiff alleges the
covenant was breachathenDefendants “asserted the termination provision under 88.1(h) in bad

faith.” (CompareCompl. 1 55, 5%vith §46(d.) The inclusion of the phrase “bad faith” is



insufficient to sustain a breach of the covendbee Transcience Corp. Big Time Toys, LLC
50F. Supp. 3d 441, 45£S.D.N.Y. 2014)(dismissing claim as duplicative and citiAgazpour
NetworkingServs., Inc. v. Falconstor Software, If@37F. Supp.2d 355, 365 (E.D.N.Y. 2013) to
assert that “bad faith in connection with contract claim does not provide annde@ap®&asis for
recovery). For these reasons alone, the claim for breach of there@vasripe for dismissal

Additionally, Plaintiff hasfailed to establish a separate legal duty to act in good faith.
“W]here a plaintiff establishes a legal duty separate and apart from contradieal {a breach
of the covenant claimis viable dspite the existence of an express contrad/ashington v.
Kellwood Co. No. 05CV10034 (DAB), 2009 WL 855652, at *6 (S.D.N.Y. Mar. 2809).
Plaintiff's argument that the breach of the covenant should stz dPlaintiff's interpretation
of Section 8.1(h) is unpersuasivBlaintiff argues thathe covenant requireg8.1(h) be “read to
require any assertion odlissatisfactionto have been reached in good faith and to be objectively
fair’ and terminationbe made on an “honest, good faith, and objettifair basis.” Plaintiff's
Brief in Opposition to the Motion to Dismiss (ECF No. 2@®I{ Br.”) at 13.) Indeed, any action
at allwith respect to the Agreement should have been honest, made in good faith, or objectively
fair, as that is what the covenant requirkkrd Rock Café Int'l, (USA), Inc. v. Hard Rock Hotel
Holdings 808F. Supp.2d 552, 568 (S.D.N.Y. 2011) (noting that the covenant “does not add
obligations beyond those set forth in the agreemen@gykerthelesshiat is inherent in all contracts
andPlaintiff's argument fails to demonstrate thaseparate legal duty existed

This Court’s decision is not inconsistenttivHard Rock there the Court foundhe
covenant was properly allegbécauseplaintiff pled additionalfactsnot allegedn the contract
clamandthere was no possibility for double recovery since the breach of covenantvaaipted

in the alternative.ld. at 56869. Conversely, Plaintiff's allegations parrot those of the breach of



contract. The addition of the allegations containegaragraph 56 dno more to make this case
analogous tddard Rock Theydo notidentify any conduct byMaoli thatfrustrated Plaintiff's
ability to reap the benefits of the contrasxteld. at 56869; theymerely identif a provision of
the Agreement to which Plaintiff adhered, (Compl. §56.) Furtheglaim is not alleged in the
alternative; it isa separateause of actiorynlike inHard Rock

Finally, Plaintiff does notassert*damagesor other relief [not] already claimed in the
companion contract cause of actiolkCG Ams,. 2016 WL 900396, at *6ln such circumstances,
the Court must dismiss tlm®venantclaim. Id. at *6 (damages cannot be “intrinsically tied to the
damages allegedly resulting from breach of contrab&)jtsche Bank810 F.3d at 869 (dismissing
as duplicative claim that “seek[s] identical damageslideed, Plaintiff merely allegethat
“Mohegan Lake incurred damages by Maoli and Celebrity Auto’s breach of piednsovenant
(Compl. §58.) Further, the Agreement caps damages at $2,008x@ept for those arising out
of “fraud or intentionally [sic] misrepresentation.” (Agmft6.3(c).) Theexclusion offraud and
intentional misrepresentatipiput not breach of the covenanecessarily meartkat any damages
arising therdrom would besubject tothe cap. Accordingly, Plaintiff did not allegeparate
damages Plaintiff's breach of the covenant claim is dismissed.

B. Fraud

Defendants arguthat Plaintiff's fraud claim shouldalso be dismissed aduplicative®

(Defs. Br. at16.) Defendants further argue that they have no separate duty “outside the contract”

that would permit fraud claim to move forwadl.(Id. at 19.)

5> Defendants suggestat the fraud claim issaerted against both Maalind Celebrity Auto. (Defs. Br. at 16raud
cause of actiofbased upon Celebrity’s alleged breach of the asset purchase agreement”efofathie Complaint
and Plaintiff’'s opposition, however, demonstrate that the fratoh ¢aasserted against Maalnly. (Compl.{{60
(“Maoli made at least three separate misrepresentations”), 61 (“Maoli hadeklgmi), 62 (“Maoli intended”), 63
(Maoli’'s misrepresentations”), 64 ( “Maoli's fraudulent misrepreéations”);see alsdIf. Br. at 1518.)

6 Defendants do not argue that Plaintiff failed to allege its fraud claimthéthequisite particularity required by Fed.
R. Civ. P. 9(b). (Defs. Br. at 1&1.) Accordingly, this Court need not undergo a detailed analysis ethahthe
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To state a claim for fraudy plaintiff mustallegethat “(1) the defendant made a material
false representaticor omission, (2) the defendant intended to defraud the plaintiff thereby, (3) the
plaintiff reasonably relied upon the representation, and (4) the plaintiff suffered das\agesult
of such reliance.”Bridgestone/Firestone, Inc. v. Recover Credits Svcs,, 38cF.3d 13, 19 (2d
Cir. 1996) (quotindanque Arabe et Internationale D’Investissememiaryland Nat’'| Bank57
F.3d 146, 153 (2d Cir. 1995)) (internal quotations omittédech Holdings Ltd. v. Lucent Tech.,
Inc., 172F. Supp. 2d435, 439(S.D.N.Y. 2001). In federal court, a plaintiff must plead each of
these elements with particularitFed. R. Civ. P. 9(b).

Defendants are correct that “no action for fraud [can] stand[] when the only franggdha
relates to breach of a contract¥Wasington 2009 WL 855652, at *3.Thereforg “general
allegations that defendant entered into a cohtvehile lacking the intent to perform it are
insufficient to support [a fraud] claim.'Wall v. CSX Transp. Inc471 F.3d 410, 416 (2d Cir.
2006) see also Bridgestone/Firestqrés F.3dat19; Int’l Elecs. Inc. v. Media Syndication Global,
Inc., No. 02CVv4274, 2002 WL 1897661, at *2 (S.D.N.Y. Aug. 17, 2qQ@ajing that‘a simple
misrepresentation of an intention to perform, does not ordinarily give rise tomafotaraud”).
Plaintiff's claim for fraud, however, does more.

Despite the general ryléraud and breacbf contract claims can coexisWall, 471 F.3d
at416. A plaintiff can properly pledldem togetheif it can demonstrate: (1) “a legal duty separate
from the duty to perform under the contract;” or &fraudulent misrepresentation collateral or

extraneous to the contract;” or (3) that “special damages [] are caused by theasésrpion

standard was met. Plaintiff has alleged sufficient facts to demonstratértid, place, speaker and sometimes even
the content of the alleged misrepresentatidraiugh Factory. Inc. v. Bascian608 F.Supp.2d 549, 558 (S.D.N.Y.
2009) (quotinAetnaCas. & Sur. Co. v. Aniero Concrete C404 F.3d 566, 576 (2d Cir. 20058ge also KCG Ams.
2016 WL 900396, at *3 (no need to plead allegations with incredible precisidatifPalleges at least three
misrepresentations that were made by Maoli, wheg were made, and the content of each. (Cofipl) Plaintiff
also alleges that Maoli knew the representations made to Plaintiffaleeeintended to deceive Plaintiff and induce
reliance, and that Plaintiff did in fact reasonably rely on the at&sients to its detrimentld( at 1161-64.)
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and unrecoverable as contract damagé&sitigestone/Firestone98 F.3d at 20see also Merrill
Lynch & Co. Incv. Allegheny Energy, Inc500 F.3d 171, 183 (2d Cir. 200¥%ild Bunch, S.A. v.
Vendian Entertainment, LLQ256 F. Supp. 3d 497, 502 (S.D.N.Y. 2017).

Plaintiff alleges three misrepresentations madé/apli to support itdraud claim that
Maoli: (1) conealed the existence of tigunction, thereby indicatingehwas “able to purchase
the dealership”, (Compl. 160(a)); (2) was promising to pay/was paying thevegayment by
providing the $500,000 check to the escrow agent, (Compl. 160(b)); and (3) on March,7, 2016
represented that he would be completing his application shortly and would forward théeskques
information to Audi, (Compl. §60(c).)

1. Concealment oMaoli’s Injunction

The first misrepresentation relates to Maolifsjunction. Specifically, that such an
Injunction precluded Maolifrom purchasing any business except for an unrelated BMW
franchise” (Compl. 160(a).) Plaintiff also alleges that Maoli concealedtthiaduce reliance
thereon. (Compl. 112, 60(a), 61(a), 62(a).) If a plaintiff “allege[s] that¢jd not have entered
into the agreement[] with defendant if [it was] aware of information [it] sefg) defendant of
either misrepresenting or omitting,” a claim for fraudulent inducement lies atitussnot
duplicative of a breach of contract¥Washington 2009 WL 855652, at *3see also KCG Ams.
2016 WL 900396, at *4quotingFirst Bank of the Ams. v. Motor Car Funding, In257 A.D.
287, 29192 (N.Y. App. Div. 1st Dept. 1999) for proposition thiaudulent inducement can
survive “even though the same circumstances also give rise to.theeach of contract claim”).
(See alscCompl. 162(a).) Where this claim is based on an omission, courts look at whether the

omission was collateral to themract and whether there was a duty to disclose the omitted
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information. See Merrill Lynch500 F.3dL71; Laugh Factory. Inc. v. Bascian608 F.Supp. 2d
549, 549 (S.D.N.Y. 2009Washington2009 WL 855652;Int’l Elecs, 2002 WL 1897661.

The failureto disclose the existence of the Injunction is sufficient a basis for fraudulent
inducement because the concealment is material and extraneous to the cahtraefpanate legal
duty to disclose this information existed.

As detailed in Section @nfra, Plaintiff has alleged sufficient facts for akego liability.
ConsequentlyCelebrity Auto’s ability to perform under the Agreement was dependent upon
Maoli’'s finances and ability to do so. Thus, an injunction precluding Maoli from punchasy
dealerships would likewise preclude Celebrity Auto from doing so. Consequenthi, 8ailure
to disclose the existence and nature oflthyenction constituteg material omissionf present
fact ofMaoli's (and thusof Celebrity Auto’9 ability to perform thais collateral to the Agreement
SeaWild Bunch 256F. Supp.3d at 506 [A]t a minimum, false statements about a party’s present
financial condition or current ability to perform made in order to induce a party toietatea
contractwill support a claim of fraudulent inducemeét see also KCG Ams2016 WL 900396,
at * 4 (“Representations about.ability to perform...under a contract are distinct from
representations that entity will perform.”$ee also Merrill Lynch500 F.3d at 180 (“[A]
misrepresentation of present facts is collateral to the contract.”)

Further,Plaintiff pled sufficient facts to show thatduty to disclose did exisSuch a duty
may arise “where one party possesses superior knowledge, not readilglavailde other, and
knows that the other is acting on the basis of mistaken knowledgéd’Bunch 256 F. Supp. 3d
at 503 (quotingdaron Ferer & Sons Ltd. v. Chase Manhattan Bank, NVA1 F.2d 112, 123 (2d
Cir. 1984)) see also Laugh Factorg® F.Supp.2d at 559;nt’l Elecs, 2002 WL 1897661, at

*2. It must concertiinformation ‘peculiarly within the knowledge of [thethed, and ... [must
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not be] such that could have been discoveredhrough the exercise of ordinary intelligerice.
Wild Bunch 256 F. Supp. 3d at 503. Maoli had such superior knowledge.

The fact thaMaoli had an Injunction from a divorce court precluding him from purchasing
any dealerships, indeed the fact that he was getting divorced at all, was iidorfpatularly
within” his own knowledge. Plaintiff could not have been expected to consider whether Maoli
was precluded from entering into the Agreement on Celebrity Auto’s behalbds divorce,
such that Plaintifishould have searched for the documanal. Additionally, the concealed
information impaatdCelebrity Auto’s ability to “pay at all because a concealed [party] coetioll
the purse strings. Wild Bunch 256 F. Supp. 3d at 504 (finding this to be “peculiar knowledge”);
see also Merrill Lynch500 F.31 at 181 (Where misrepresentation “relate[s] to matters peculiarly
within the other party’s knowledge . .the wronged party may rely on them without further
investigation.”). The claim can survive.

This Courtalsoacknowledges that the Agreentcould be read to addrets®e concealment
of the Injunctioninsofar as istateghat “no approval or consent of any other person is required in
connection with the execution, delivery, and performance by the Purchaser of this
Agreement . ..” (Agreament 8§ 5.1(a)(ii).) The concealment merebreached this warranty, as
the Injunction required the consa@itMaoli's ex-wife and the Divorce Court for purchases of this

kind. (Compl. Ex. B.) Neverthelessthis Courthas decided that sufficient facts €xio proceed

" This Court is awaréhatwhere the omission “was a matter of public record that could have been distthveugh

the exercise of ordinary diligence” it cannot be said that the individualiqidyifreliedon the alleged fraudulent
statementsMartin Hilti Family Trust v. Knoedler Gallery, LLC137 F.Supp.3d 430, 48485 (S.D.N.Y. 2015). On

its face, the Injunction appears to be a public record which would seeagate Maoli's superior knowledg&ee
Aaron Ferer & Sons731 F.2d at 123 (knowledge not superior where concealed informatiorawaatter of public
record’); see also Barrett v. Freifel®08 N.Y.S. 2d 766, 738 (App. Div. 2d Dept. 2010) (dismissing fraud claim
where fact that defendant “had been arrestedvas a matter of public record which could have been discovered
through the exercise of ordinary diligence”). Nevertheless, even foicpuhtters, the standard requires that the
material could have been discovered by the exercise of ordinary diligencediéetéd herein, Plaintiff could not
have been expected to undertake such a search in light of the nature of the cohcealmen
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with side by side claims of fraud and breach of contract due to the superior knowledupee,doct
this provision does not alter the resulthisis an &press warrantand a “plaintiff may elect to
sue in fraud on the basis of misrepreseatatithat breach express warrantiederrill Lynch,
500 F.3d at 184 (finding that fact “that alleged misrepresentations would represent, i, @rove
breach of theontractuawarranties as well does not alter the resyls&e alsd=irst Bank 257
A.D. at 292(A “warranty is not a promise of performance, but a statement of preseit fabis

IS one such circumstance.

Finally, Defendantsite Miramax Film Corp. v. Abrahaparguing thaPlaintiff failed to
allegespecial damagesot recoverable urel the contract to support tfraud claim. (Def. Br. at
19.) This is not dispositiveThis Court need not consider whether special damages were alleged
becausé¢he claim survives based on the duty to disclose.

Plaintiff has alleged sufficient facts show thaMaoli had a duty talisclose the fact that
he was enjoined from purchasing any dealerships without prior approval from hikeeadithe
Family Court. Accordingly, Plaintiff has properly pled a cause of action against Maoli for fraud.

2. The Renaining Alleged Misrepresentations

Plaintiff cannot, howevemoot its fraud claim in the remaining two misrepresentations
asserted. Neither are collateral to the Agreemengimerrise toa legal duty outside the contract.

As an initial matter, these alleged misrepresentatwasasserted on behalf of the breach
of contract claim (CompareCompl. 146(b) (Maoli’'s seemingly advancing Celebrity Auto’s
$500,000 escrow deposit without actualglidering the check for depo%itand 46(c) {failing or
refusing to provide informatiom a timely fashion- or at al-that was requested pudi]”) with
1160(a) (Maoli led Plaintiff to believe that he had actually deposited $500,000 in esS¢rand

60(b) (Maoli misrepresented “tlhahe was responding tpAudi’'s] requests .. and that his
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application wa virtually complete’).) A fraud claim on these allegationsdsplicative. See
Washington2009 WL 855652, at *3.

Further, the allegations regarding the $500,000 checkmemely intentionally false
statements demonstrating intent to perform. This is not a pbages forfraudulent inducement.
Thus,on this misrepresentatipa fraud claim can only standone of theBridgestone/Firestone
factors are met.SeeBridgestone/Firestoned8 F.3d atl9-20. Where as herepbligations are
fixed under the contract atidge “trust and confidendg placed in the [allegedly fraudulent person]
had solely to do with carrying out his obligations under the contract,” there is no sdpgedt
duty. Id. at 20 (vacating finding of fraud for lack of demonstrating legal duty separate from
contract). Similato the defendant iBridgestone/FirestoneMaoli’'s obligationson behalf of
Celebrity Autoregardingthe $500,00@heckarisefrom the Agreement only(SeeAgreement§
3.5(a).) Whether the checlwas“never deposited in escraiw(Compl. 60(b)), or “impoperly
removed” from the account, (Compl. 119), is tangential to that obligation and would onlyutensti
a failure tomeet it. Indeed, implicit in this obligationaseto provide a check drawn on a properly
funded accountno additional duty exists Further,the misstatements are not extraneous or
collateral. The Agreement and this misrepresentation address, not only “common topics”, but the
Agreement explicitly details Maoli’s obligation; the misstatem&nbt collateral.Wall, 471 F.3d
at 417. Additionally, themisrepresentatiowasmade “after” the Agreement was formewild
Bunch 256 F.Supp.3d at 50607 (noting that [a]fter contractual duty kicked in, any further
statements [of intent/ability to pay] are not cognizable uBdielgestone/Firestonbecause they
amount to mere false assurances” of intent to perform). A claim for fraud agrabisd cannot

lie.
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Finally, the misrepresentation regarding Maoli’'s completion of the apiplican Awi’s
request, (Compl. 160(c)), altals toform the basis for fraud because it is a promissory statement.
“New York law distinguishes betweepromissory statement of what will be done in the future
that gives rise onl§o a breach of contract cause of action and a misrepresentation of a pesent f
that gives rise to a separate cause of action for fraudulent inducerMentill Lynch 500 F.3d
at 184. His request for an extension of time to complete the paperworktseflpromise to
comply with theobligation under Section § 7.2(lbAdditionally, this misstatemerwas also made
after the contractual duty was formdtus constitutinga “false assurance[jof the intent to
perform. Wild Bunch 256 F. Supp. 3d at 506-07.

C. Piercingthe Corporate Veil

In light of the foregoingthis Court need only consider whether Plaintiff has alleged
sufficient facts to properly plead a cause of action for breach of contract addaffainst Maoli
by piercing the corporate veil.

A veil-piercing claim is the exception to the “‘accepted principle’ that a corporetists
independently of its owners, as a separate legal en®t¢G Ams 2016 WL 900396, at *4see
also De Jesus v. Sears, Roebuck & Co., BE.F.3d 65, 70 (2d Cir. 1996) (citirwilliams v.
McAllister Bros. Inc.534 F.2d 19 (2d Cir. 1976) for proposition that there is a “presumption of
separateness afforded to related corporations”) (internal quotations d)mitte
Bridgestone/Firestone98 F.3d at 1748 (noting that in New Yorkindividuals are allowed “to
incorporate for the very purpose of avoiding personal lialilityus @urts“disregard corporate
form reluctantly) A party can pierce the corporate veil where it is established that: “(1) the owner
exercised complete domination over the corporation with respect to the titamsddssue; and

(2) that such domination was used to commit a fraud or wrong that injur@ariyeseeking to
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pierce the veil.”Parnell v. Tremont Capital Mgmt. Cor280 Fed. App'x 76, 77 (2d Cir. 2008);
De Jesus87 F.3dat 70 (requiring the demonstration of “actual dominatiolkEG Ams 2016
WL 900396, at *4 (quotin@lorris v. New York Sta Dep’t of Taxation & Fin.623 N.E.2d 1157
(N.Y. 1993)). Veilpiercing is also appropriate where “the corporation has been so dominated by
an individual and its separate entity so disregarded, that it primarily ttadghe dominator’s
business rathdhan its own and can be called the other’s alter e@ritigestone/Firestoned8
F.3d at 17-18 (internal quotations and alternations omittédgzzola v. Roomster Corp849
F. Supp. 2d 395, 400 (S.D.N.Y. 2012). Control is key; however, complete domination, “standing
alone, is not enough; some showing of a wrongful or unjust act toward [Plaintiff] isa@quAm.
Fuel Corp. v. Utah Energy Dev., Ind22 F.3d 130, 134 (2d Cir. 1997) (quotiMgprris, 623
N.E.2d 1157) (internal quotations omitted).

Couts consider a multitude of factors in determining whether complete domination has
been met, including: (1) “intermingling of corporate and personal funds”; (2) capitlization;
(3) “failure to observe corporate formalities”; (4) “failure to pay dind&’; (5) “insolvency at the
time of a transaction”; (6) “siphoning off of funds by the dominant shareholder”; arithé7)
inactivity of other officers and directorsBridgestone/Fireston®8 F.3d at 18Courts shoulde
more liberal in their considationsof these factors as it relates small businegsto avoid an
“over-rigid preoccupation with” formalities not typically seensach companieslid. (quoting
Willian Wrigley Jr. Co. v. Water890 F.2d 594 (2d Cir. 1989) (internal quotations omhjtte

The Court must consider theeil-piercing allegations in light of the Rule 8(a) and
Twombly/lgbalpleading standards.Purjes v. PlausteinerNo. 15CVv2515 (VEC), 2016 WL
552959, at *8 (S.D.N.Y. Feb. 10, 2018)here frauds also allegedthe “fraud #iegations [] are

governed by Rule 9(h). .while the domination and control elements of the claim need only
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comply with Rule 8.” In re Alstom SA454 F.Supp.2d 187, 215 (S.D.N.Y. 2006) (internal
guotations and alterations omitted).

Considering thesstandardsPlaintiff has adequately pled faai completedomination
Plaintiff does more than merely allege that Celebrity Auto failed to obserperate formalities
and was owned by MaoliSee Lefkowitz v. Reissmd&p. 12CV8703 (RA), 2014 WL 925410, at
*13 (S.D.N.Y. Mar. 7, 2014) (finding allegations went beyond “mere claim that the cogoorat
was dominated by the defendantsAcceptingPlaintiff's allegations as tru&Maoli was the only
member, indeed only employee of Celebrity Auto, (Compl. 115, 36), a company whicteatas|
a mere months before the Agreement was entered into, (CompL.efeBrity Auto Entity Reg,
it had “no assets and no history of operations,” relying on Maoli for funding, (C&f%i3e4, 20,
35), and would have been dissolved upon the closing, (Compl. 115.) Msohegotiated and
executed the Agreement on behalf of Celebrity Auto, (Compl. 114894provided the escrow
payment from his personal account, (Compl. §52810), andused Celebrity Auto to “further his
personal business(Compl. 138.) Plaintiff also alleges that Celebyto “share[d] the same
mailing address and telephone numbers with Maoli.” (Compl:31187, 41.) Considered
togetherthese facts are sufficient to raiseiaference of complete dominatiorfseeA.V.E.L.A,,
Inc. v. Estate of Monrge4F. Supp.3d 311, 3221 (S.D.N.Y. 2014) (enough whea#legations
of undercapitalization and that individual was “sole shareholder, officer, direatbenaploge”);

Lefkowitz 2014 WL 925410, at *13 (altexgo pled where entities shared an address and party

8 The parties contest the relianceallegations basednoinformation and belief. (DefBr. at 910; PIf Br. at 79.)
This Court finds that there are a significant number of allegations,asetbon information and beljafhich are
supportive ofwveil-piercing theory (Compl.q18-5, 14, 15, 20, 388, 4641.) Theremaining veHpiercingsupportive
allegatons based on information and belief are hereby acceptatiibyCourt as trueas they areither “peculiarly
within the possession and control @féfendant®r supported byfactual assertions inthe Exhibits to the Complaint
and theCelebrity AutoEntity Record.See Arista Records, LLC. v. Dog6®4 F.3d 110, 1201 (2d Cir. 2010).
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negotiated and signed agreemegzzola 849F. Supp. 2cat411 (complete domination where
allegations showed undercapitalization #matentitieswereindistinguishable).

Plaintiff has also adequately pléide second prong of the téstTo pierce the corporate
veil, Plaintiff must establish that the domination was used to commit a fraud or wkamd-uel
Corp, 122 F.3dat 134. As the Coumreviowsly determinedPlaintiff has properly pled a cause
of action for fraudseesuprg Section B.See Lekowit22014 WL 925410, at *13 (prong two met
where Court alreadfound fraud claim properly pled). Further, Plaintiff has properly alleged a
cause of aton for breach of contratt against Maoli and tepled several instances of conduct
which would constitute a wrong sufficient for purposeseal-piercing Such allegations include:
(1) providing a check in the amount of $500,000 which was allegedtepoisited; (2)hefailure
to provide financial information “in a timely fashiehor at all” to Audi, in violation of the
contract; and (Xhealleged improper termination of the Agreement pursuant to § 8.1(h).” (Compl.
146.) See Purjes2016 WL 55298, at *8 (finding prong two met where breach of contract claim
properly pled). Consequently, Plaintiff may pursue the breach of contractamdirinaud claim
against Maolindividually; thus,Defendants’ motion requesting dismissal of all claims against

Maoli is DENIED 1!

9 Defendants’ argument that “plaintiff has failed to plead a singleizalle fact, supporting an allegation that Maoli
used Celebrity to” perpetrate a fraud or wrong ignores the factual allesgiigporive of thebreach of contract claim
and fraud claim. (DefBr. at 3.) Alterego liability does not give rise to its own cause of acttanust be considered
in conunction with the causes of action alleged in the Complaint.

10 Defendants do not contest the adequacy of the pleadings with respectrattiedf contract claim, except insofar
as they argue that Plaintiff “makes no allegation that MBolias a sigrry, or otherwise bouricdby theAgreement.
(Defs. Br. at 11.) To the contrary, Plaintiff explicitly alleges that Maeljatiated the terms of the Agreemant
was a signatory. (Comdif4, 14 (“Maoli and Rost signed”).)

11 This decision only findshat Plaintiff has pled sufficient facts proceedon a theory of alteego liability; it does
not definitively find that the corporate veil should be pierced, asstafact heavy determination reserved for later
in the litigation.
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CONCLUSION

For the foregoing reasons, Defendants’ motion to dismiss is GRANTED in part, and
DENIED in part. The Court thus grants Defendants’ motion and dismisses the breach of the
covenant of good faith and fair dealing claim. The Court also denies Defendants’ motion on the
remaining grounds, finding that Plaintiff has adequately pled a theory of alter-ego liability against
Maoli for breach of contract and fraud.

Defendants shall file an answer by January 5J 2018. Counsel for all parties are further
directed to appear for an initial case management and scheduling conference with the Court

pursuant to Fed. R. Civ. P. 16 on \JG‘i n. 26 ,2018, at |17%0 AM in Courtroom 218 of the

Charles L. Bricant, Jr. Courthouse, 300 Quarropas Street, White Plains, New York 10601. The
parties shall confer in accordance with Fed. R. Civ. P. 26(f) at least 21 days prior to the conference
and attempt in good faith to agree upon a proposed discovery plan that will ensure trial readiness
within six months of the conference date. The parties shall also complete a Civil Case Discovery
Plan and Scheduling Order in advance of the conference. The Clerk of the Court is respectfully

directed to terminate the motion at ECF No. 24.

Dated: December 6, 2017 SO ORDERED:

White Plains, New York ‘ /
NEL@%@)MAN
United States District Judge
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