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KENNETH M. KARAS, United States District Judge:
Denise L. Harrisorf*Plaintiff”) brings this Action against the Acting Commissioner of
Social Security (theCommissioner”), pursuant to 42 U.S.C. 8§ 495 (hallenging the decision
of an administrative law judge (the “ALJt9 denyPlaintiff’s application fordisability insurance
benefitson the ground that Plaintiff was not disabled within the meaning of the Socialt$ecuri

Act, 42 U.S.C. § 428t seq The Court referred the case to Magistrate Jirége E. Davison

(“Judge Davison”), pursuant to 28 U.S.36(b)(1)(A) (Dkt. No.6.) TheCommissioneand

! Pursuant td~ederal Rulef Civil Procedure 25(d)(1)\ancy A. Berryhil| the current
Acting Commissioner of Social Security, has been substituted &sefbaadant in this Action
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Plaintiff crossmoved for judgment on the pleadings. (Dkt. Nos. 10, Dh)March 1, 2018,
Judge Davison issued a Report and Recommendation (“R&R”) recommending that the Court
denythe Commission€s motion andgrant Plaintiffs cross-motion. (R&R 39 (Dkt. No. 18).)
The Commissionefiled objections to the R&R on March 15, 201&e€Comm’r’'s Obj. to
R&R (“Comm’’s Obj.”) (Dkt. No. 19).) Plaintiff filed a response on March 23, 20 .’ q
Resp. to Comm’s Obj.(“Pl.’s Resp.”) Dkt. No. 20).)

For the reasandiscussed below, the Cograntsthe Commissionés Motion for
Judgment on the Pleadings at®hies Plaintiffs CrossMotion for Judgment on the Pleadings.
Accordingly, thedecision of thé\LJ is affirmed?

|._Discussion

A. Standard of Review

1. Review of a Report and Recommendati&t&R")

A district court reviewing m R&R addressing a dispositive motion “may accept, reject, or
modify, in whole or in part, the findings and recommendations made by the magistope
28 U.S.C. 8 636(b)(1). Pursuant to 8§ 636(b)(1) and Federal Rule of Civil Procedure 72(b)(2),
parties may submit objections to tR&R. The objections must be “specific” and “written,” and
must be made “[w]ithin 14 days after being served with a copy of the reamhecheisposition.”
Fed. R. Civ. P. 72(b)(2kee als®8 U.S.C. § 636(b)(1).

When a party submits timely objections to a8RR the district court reviews de novo the
portions of the report and recommendation to which the party objeSaa28 U.S.C.

8§ 636(b)(1); Fed. R. Civ. P. 72(b)(3). The district court “may adopt those portions of the . . .

20n April 7, 2015, the ALJ issued a decision denying Plaintiff's claim. (Admin. Rec.
(“A.R.") 16-34 (Dkt. No. 9).) On July 29, 2016, Plaintiff's request for review was denied, (A.R.
1-6), thus rendering the ALJ’s decision the final decision of the Commissioner.



[R&R] to which no Specific witten objectionis made, so long as the factual and legal bases
supporting the findings and conclusions set forth in those sections are not clesrypesror
contrary to law.” Eisenberg v. New Eng. Motor Freight, In664 F. Supp. 2d 224, 226 (S.D.N.Y.
2008) (quoting Fed. R. Civ. P. 72(b)(2)). Moreovebjéctions that are merely perfunctory
responses argued in an attempt to engage the district court in a rehashingrotthegsanents
set forth in the original petition will not suffice to involle novo review of the magistrage’
recommendations.Vega v. ArtuzNo. 97CV-3775, 2002 WL 31174466, at *1 (S.D.N.Y. Sept.
30, 2002) (citations anithlics omitted);see also Ortiz v. Barkle$58 F. Supp. 2d 444, 451
(S.D.N.Y. 2008) (same).

2. Review 6a Social Security Claim

In reviewingan ALJs determinationthe reviewing court does not determine for itself
whether the plaintiff was disabled and therefore entitled to Social Secanigfits. See Schaal
v. Apfe] 134 F.3d 496, 501 (2d Cir. 1998) (“[I]t is not our function to determine de novo whether
[the] plaintiff is disabled.” (italics, alteration, and quotation marks omiteltstead, the
reviewing court considers merely “whether the correct legal standards weedagppdi whether
substantial evidence supports the decisidBuitts v. Barnhart388 F.3d 377, 384 (2d Cir. 2004)
(citation omitted)amended on reh’g in part B16 F.3d 101 (2d Cir. 2005). Accordingly, a
court may overturn an ALJ’s determination only if it was “based upon é&gat’ or “not
supported by substantial evidenc&bsa v. Callahan168 F.3d 72, 77 (2d Cir. 199%)tation
andquotation marks omitted).

“Substantial evidencas ‘more than a mere scintillaand “means such relevant
evidence as a reasonable mind might accept as adequate to support a condlasiany.V.

Comnr of Soc. Se¢.562 F.3d 503, 507 (2d Cir. 2009) (quotRgghardson v. Perale€02 U.S.



389, 401 (1971)). In considering whether substantial evidence supports teelétedmination
the reviewing court must “examine the entire record, including contradietatgnce and
evidence from which conflicting inferences can be drawalavera v. Astrue697 F.3d 145,
151 (2d Cir. 2012)djtation andquotation marks omitted\Where the AL3J factual finding is
supported by substantial evidence, that finding “shall be conclusive.” 42 U.S.C. § 405(Q).
Accordingly, “once an ALJ finds facts,” the court may “reject thosesfanty if a reasonable
factfinder wouldhave to conclude otherwiseBrault v. Comm’r of Soc. Se&83 F.3d 443, 448
(2d Cir. 2012) (citation and quotation marks omitted). In other wtfiffsevidence is
susceptible to more than one rational interpretation, the fAtdiclusion must be upheld
Mcintyre v. Colvin 758 F.3d 146, 149 (2d Cir. 201#)tation omitted)

In determining whether a claimant is entitled to disability insurance benefitsl.the A
follows a fivestep analysis:

1. The Commissioner considers whether tha&mant is currently engaged in
substantial gainful activity.

2. If not, the Commissioner considers whether the claimant has a “severe
impairment” which limits his or her mental or physical ability to do basic work
activities.

3. Ifthe claimant has a “seveirapairment,” the Commissioner must ask whether,
based solely on medical evidence, claimant has an impairment listed in
Appendix 1 of the regulations. If the claimant has one of these enumerated
impairments, the Commissioner will automatically considen Miisabled,
without considering vocational factors such as age, education, and work
experience.

4. If the impairment is natlisted in the regulations, the Commissioner then asks
whether, despite the claim&ntsevere impairment, he or she has residual
functional capacity to perform his or her past work.

5. If the claimant is unable to perform his or her past work, the Commissioner
then determines whether there is other work which the claimant couldrperfo



Shaw v. Chater221 F.3d 126, 132 (2d Cir. 2000jtifeg DeChirico v. Callahan134 F.3d 1177,
1179-80 (2d Cir. 1998)kee als®?0 C.F.R. § 404.1520(a)(4)(()). “The claimant bears the
burden of proof on the first four steps, while the [Commissioner] bears the burden on the last
step” GreenYounger v. Barnhart335 F.3d 99, 106 (2d Cir. 200@)tation omitted) At the last
step the Commissioner must prove “that there is other gainful work in the national economy tha
[the claimant] could perform.’ Kamerling v. Massanari295 F.3d 206, 210 (2d Cir. 2002)
(citation omitted) If the ALJ determines that “significant numbers of jobs exist in the national
economy that the claimant can performléintyre, 758 F.3cat 151, the ALJ must deny disability
insurance benefits to the claimasee20 C.F.R. 8§ 404.1520(a)(4)(V).

B. Analysis

The Courtassumes the Parties’ familiarity with the faatglwill repeat only those facts
relevant to the consideration of the objectitmthe R&R raised by the Commissioner

There is no dispute as to the fitistee stps of the sequential analysis. At step ohe, t
ALJ determinedhat Plaintiff had not engaged in substantial gainful activitgesiOctober 2011.
(A.R. 21.) At step two, the ALJ determined that Plairisffhypertension, morbid obesity,
lumbar spinal spondylosis and stenosis with small disc herniation, status postl cgrvial
fusion, radiculopathy[,] and chronic pain syndroroehstituted “severe impairmetitsvhile
Plaintiff's thyroid disease, reflux, and depressive disorder did hdtat@1-22.) At step three,
the ALJdeterminedhat Plaintiffs impairments, whether considered individually or together, did
not “meet[] or medically equal[] the severity of one of the listed impairmentsieimeguldabns.

(Id. at22.)?

3 In particular, the ALJ determined that Plaintiff’'s “back impairmetiti not not qualify
because “[tlhe medical record does not demonstrate compromise of a nerve rodte spordl
cord with additional findings of evidence of nerve root compression characterizedoy n



At step four, the ALJ determined that Plaintiidthe residual functional capacitio
perform sedentary work(id. at 23), andhereforedid not sustain her burden of proving that she
could not perform her past relevant wakaradministrative assistant and manager of
administrative servicegid. at29—-30).

In the R&R, Judge Davison concluded thatAhd erred at step foury (1) discounting
Plaintiff’s credibilityregarding her subjective statements about her pain(2afailing to give
the opinion of Plaintiff’s treating physician controlling weighe€R&R 30-39.) The
Commissioner objects to each conclusioBeggenerallyComm’r’'s Obj.) The Court addresses
each issue separately.

1. Plaintiff’s Subjective Statements

a. Applicable Law

“Evidence of pain is an important element in the adjudicatideamfial securitylclaims,
and must be thoroughly considered in calculdtingether, at step four of tleequential
analysis, a claimant has the residual functional cap@&#FC”) to perform his or her past
relevantwork. Meadors v. Astrue370 F. App’x 179 (2d Cir. 201@itation omitted)* In
calculating RFC, the ALJ is required to take the claimanmeport of pain and other limitations
into account, but is not regad to accept the claimamsubjective complaints without question.”
Genier v. Astrug606 F.3d 46, 49 (2d Cir. 201@®)itationsomitted). Rather, the ALJ “may

exercise discretion in weighing the credibility of the clairsatgstimony in light of othe

anatomic distribution of pain, limitation of motion of the spine, and motor loss . . . accompanied
by sensory or reflex loss.” (R. 22.)

4“The Social Security regulations define residual functional capacity asabiete
claimant can still do in a work setting despite the limitations imposed by [her] impairments.”
Selian v. Astruer08 F.3d 409, 418 (2d Cir. 2013).



evidence in the record.ld. (citation omitted)see also Henningsen v. Comm’r of Soc.,344.
F. Supp. 3d 250, 267 (E.D.N.Y. 2018 he ALJ retains discretion to assdke credibility of a
claimants testimony regarding disabling pain and ‘to arrive at an independent judgmagttt in |
of medical findings and other evidence, regarding the true extere path alleged by the
claimant?” (quotingMarcus v. Califanp615 F.2d 23, 27 (2d Cir. 1979))
To evaluate a claimaistcredibility,the ALJ must follow a twestep processFirst, “the
ALJ must decide whether the claimant suffers from a medically determinable impairatent th
could reasonably be expected to produce the symptoms alle@edier, 606 F.3dat 49
(citation omittedl. Second, ‘the ALIJmust consider the extent to which the clairasymptoms
can reasonably be accepted as consistent with the objective medical evidencerasmddathee
of record’ Id. (citation, alterations, and quotation marks omitteld)so doing, the ALJ nai
“consider all of the available medi@lidence, including a claimasstatements, treating
physiciars reports, and other medical professional regofntanarosa v. ColvinNo. 13CV-
3285, 2014 WL 4273321, at *12 (E.D.N.Y. Aug. 28, 20{Aing Whipple v. Astrue479 F.
App'x 367, 370—71 (2d Cir. 2012)Where theother medical evidence is not consistent with the
claimant’s subjective statements, the ALJ nuastsider seveadditiond factors
(1) the claimant’s daily activities; (2he locaton, duration, frequency, and
intensity of the pain; (recipitating and aggravating factors; {4¢ type, dosage,
effectiveness, and side effects of any medications taken to alleviate th&)pairy; (
treatment, other than medication, that the clainteast received; (&ny other
measures that the claimant employs to relieve the pain; arath@f) factors
concerning the claimant's functional limitations and restrictions as a resué of th
pain.
Id. at *12 & n.21(quoting 20 C.F.R. § 404.1529(c)(3)).

Should the ALJ decide to reject or discount a clainsaestimonyon credibility grounds

the ALJ must “explain the decision .with sufficient specificity to enable the reviewing Court



to decide whether there are legitimate reasons for thiesAllsbelief and whether the Als)’
decision is supported by substantial evidend@uithenmeister v. BerryhjlINo. 16CV-7975,

2018 WL 526547, at *12 (S.D.N.Y. Jan. 19, 2018hation,quotation marks, analteratiors
omitted);see also Lugo v. ApfeR0 F. Supp. 2d 662, 664 (S.D.N.Y. 1998) (“Conclusory
determinations [by an ALJ]... leave a reviewing court no basis on which to determine whether
the proper factors were considered and the appropriate legal standards’applied.

b. ALJ’'s Decision

The ALJs stepfour analysidoegan byeviewing Plaintiff’s medical historypetween
2011 and 2014, including both Plaint§Bubjective statements and the objective medical
evidencein detail (SeeA.R. 23-28.)Havingdone so, th ALJdetermined that, “[a]fter careful
consideration of the evidencejti(at 28), Plaintiff's subjective statemenés to the severity of
herpainand consequerbmplete inability to work(seeid. at 176, 178-84, 283yyere ‘hot
entirely credible,(id. at 28). The ALJ offered five specific reasofw this credibility finding.

First, Plaintiff “described daily activities which are not limited to the extent one would
expect, given theomplaints of disabling symptoms and limitationg§ld.) Plaintiff indicatedto
Dr. Booker in October 201that her “pain did not interfere witier activities of daily living”
andindicatedin late 2014hat “she started to exercise after [leme 2014Fervical spinafusion
surgery.” (d.at28, 292, 6294 Secondbecausélaintiff’s surgeryachieved its “intended
results”andPlaintiff’s occasionahjectionsand pain medication provided “good pain relief
there was no indication that “those modalities would not prewaintiff] from engaging in”
sedentary work (Id. at28, 285—-313, 636—9) Further, Plaintiff was not prescribed “any opiates
for pain because she had tested positive for marijuana udedt28, 650, 653 Third, Plaintiff

testified that she, rather than Dr. Yeon, typed up the writtenapaescribing Plaintiff as



disabled. Id. at 28, 80-85, 236—40) Further, despite the ALJ attempting at least twice to reach
out to Dr. Yeon for clarificatiomnd further detaibn his opinion, he “failed to respond.ld(at
28, 233-35H. Fourth,Plaintiff’'s “strong work history” —a factor thabrdinarily weighs in favor
of credibility — was“outweighed by substantial medical evidence . . . widad not support
complete disability.” Il. at 28.) FRfth, and perhaps most importantBiaintiff “testified that she
received uemploymentompensation when she left workyhich meanPlaintiff certified that
she was* able to work,” was required to “continue to look for work as a ctiodiof collecting
unemployment,’and indeed testifiethat she was looking for sedentary world. &t 29, 44-48,.
As the ALJ put it,[a] dvising one governmental agency . . . that onab$to work while
advising another governmental agency . . . that one is ‘unable’ to work is facialhgisient.”
(Id. at29.)
c. Analysis

The ALJs credibility determinations neither “based upon legal error” nor unsupported
by “substantial evidence Rosa 168 F.3d at 77. The R&R, in concluding to the contrary,
articulated si criticismsof the ALJs analysiS None of the criticismsansurvive the
deferential standard of review

First, the R&R statedhat ‘the ALJfailed to question [P]laintiff about her effoftat
exercisingto lose weight anthat“there is no evidenci the record about the type, duration,

frequencyl,] and intensity of [P]lainti’exercise.”(R&R 33)) Thisassertionhowever, is

5 As a preliminary notehe R&Rstatedthatthe ALJ did “not substantiate the . . .
decision tareject[P]laintiff’s statement$. (R&R 33) The ALJ did not, however, “reject” the
entirety ofPlaintiff’s subject statements. Rathehe discounted them, concludithgt theywere
“not entirely credible” and “not wholly credible.” (A.R. 28.) Indeed, the ALJ ekiplistated
that sheconsidered Plaintiff’s subjective statemetitsthe extent they are deemed credible.”
(Id. at29.)



incorrect The ALJ did questioRlaintiff abouther weight and exercisand Plaintiffs testimony
addresseduration, frequency, and intensityseeA.R. 56-58.5

Secondthe R&Rfoundthat the ALJs reliance on Plainti¥ October 201ktatement to
her physiciarthather back pain had not interfered with letivities of daily lifewas improper
becauséa claimant need not be an invalid to be found disabled under the Social S&cuytity
andwhen a claimantgamely chooses to endure pain in order to pursue important goals, such as
basic daily activities, it would be a shame to hold this endurance against hernmimatgr
benefits unless her conduct truly showed that she is capable of working.” (R&RsBGUoting
Balsamo v. Chaterl42 F.3d 75, 81 (2d Cir. 1998); and then quokhg. Berryhill, No. 16CV-
6683, 2017 WL 3610510, at *12 (S.D.N.Y. Aug. 21, 205ég alscA.R. 292 Dr. Booker’s
treating notel) Yet, Plaintiff s statement is a relevant consideratioder the regulationsSee
20 C.F.R. 88 404.1529(c)(3)((#); see als®lejandro v. Comm’r of Soc. Seblo. 17CV-2906,
2018 WL4328839, at *4 (S.D.N.Y. Sept. 11, 2018) (“ALJs are instructed to compare a
claimant’s daily activities to her allegations in order to assess their credil{dityig 20 C.F.R.
§ 404.1529(c)(3)(i))). Acordingly the ALJdid not err by consideringlaintiff’s October 2011
statemento herphysicianalongsidehe other evidence in the record.

Third and fourth, the R&RtatedthatalthoughPlaintiff’s surgery, injections, and
medicationwere successfdnd provided some pain relief, they did not provide complete, long-

termrelief, and indeed Plaintiff was subsequently diagnosed with lumbar radiculopathy and

® Further, to the extent the R&R’s criticism is that Plaintiféstimonyon weight and
exercisewas not sufficiently detailed, the R&Rils toexplain the upshot of that shortcoming,
that is,how it underminedhe ALJ’scredibility determination.(Evidence of Plaintiff's exercise
is, of course, relevant to the broadapfour question of Plaintiff's RFC.Yet that cannot have
been the R&R’s criticism, for is Plaintiff’s burden, not the ALJ’s, to provideatevidence.See
GreenYounger 335 F.3cat 106.)

10



required pain management. (R&R 33—-3%hatis correct but does not call into question the
ALJ’s credibility determinationfor the ALJ acknowledged as muclSegA.R. 28.) As required
by 20 C.F.R. § 404.1526)(3)(iv)}~v), the ALJconsidered “the type, dosage, effectiveness, and
side effects of any medication and injections that [Plaintiff] takes or has talatleviate pairor
other symptoms,” and concluded that “those modalitieghat is, Plaintiff'smedications and
their side effects— “would not prevent [Plaintiff] from engaging in” sedentary work.K. 28;

see also idat 302, 489, 498, 645-46, 650.)

Fifth, the R&R interpreted th&LJ’s statement that Plaintiff “had tested positive for
marijuana usg (id. at 28), to bé'misleading” because it “impl[iedhat [P]laintiff had concealed
that information from’her physiciapnwhen in fact she did not, (R&R 34) h&ALJ’s opinion,
however, does not bear out this interpretatidnst me page prior to the statement in question,
the ALJstatal that Plaintiff “admitted to marijuana us€A.R. 27); it is thus hard to see how the
ALJ believed, or impliedthat Plaintif hadconcealed marijuana uséndeeda plain reading of
thestatement in questiaioes not suggest that marijuana use bore on Plaintiff’s credibility;
rather because the statement appears in a paragraplaioiff’s medication angbain
management, is far more natural teeadit as relevant to just that Further, even if the ALJ
wereimplying Plaintiff concealed her marijuana ue R&Rs onesentenceriticism fails to
explain theconnectiorbetweerthe ALJ'sstatemenandthe credibility determinatian

Sixth and finallythe R&Rfoundthat the ALJ'overstate[d]” the “level of [P]laintiffs
involvement in the preparation of Dr. Yeon’s assessment.” (R&R 34.) It is ot lotevever,

that this iscorrect. The ALJ stated thBtaintiff “testified that she filled out the [RFC] form for

" Dr. Husain'smedical record states: “Patient states she is taking THC, | told her | would
not be able to prescribe any nar[cotic] medication.” (A.R. 68d)rther states: “[W]ill hold off
on narcotic medicatn as patient is using THC. Will treat noarcotically.” (d. at 653.)

11



Dr. Yeon, who then signed itédnd that “[i]t appears Dr. Yedmeavily reliedupon [Plaintiff’s]
subjective complaints— allowing her to complete the [RFC] forimstead of providing his own
assessment, while ignoring fienignobjective treatmerfindings detailed in his treating notes.”
(A.R. 27-28.)The ALJ then reiterated thBtaintiff “testified that she is the person who typed
up the form and went over with Dfeon’ (Id. at28.) Thisseems to be a fair representation of
Plaintiff’s testimony (Seed. at 80—83.) And, as the ALJoted,it bearsdirectlyonthe

credibility of both Plaintiff andr. Yeon’sopinion, Eee idat 28), particularly given thdbr.

Yeon did not respond to the AlsYequesto provide other informationsée idat28, 233-35).

In sum, there is no sound reason for faulting the &\cdédibility determination Under
the substantial evidence standardesfiew, renand is appropriate only where no reasonable
factfinder could have weighed the evidence as the ALJSk& Mcintyre758F.3dat 149. That
standard is not met her@dhe R&Rarticulates disagreememnsth the ALJs weighing olsome
of the evidencé. Some ofthe R&R’scriticismsare belied by the recordo the extent some
criticismsare faity put, it neverthelessannot be said that the ALJ’s weighing of the evidence
going to credibilitywasirrational or unreasonable. MWgre, as herégvidence isusceptible to
more than one rational interpretation, the [A]l&onclusion must be upheldMcintyre 758
F.3dat149. lItis “the function of the [ALJ], not the reviewing court[], to resolve evidgntia
conflicts and to appraise the credibility of witnesses, including the claimApbnte v. Sec'y,
Dept Health & Human Servs.728 F.2d 588, 501 (2d Cir. 1984) (citation, quotation marks, and
alterationomitted). Further, “[dleference should be accorded the Ad_determination because

[she]heard [theplaintiff’stestimony and observdder] demeanor.”"Gernavage v. Shalal&82

8 For example, the R&Rnotably, does not contest thignificantinconsistencies
identified in Plaintiff’s testimony regarding her receipt of unemplaynbenefits. (A.R. 29.)

12



F. Supp. 1413, 1419 n.6 (S.D.N.Y. 19%&jations omitted)see alsaviarquez v. ColvinNo. 12-
CV-6819, 2013 WL 5568718, at *7 (S.D.N.Y. Oct. 9, 20@R)ing that reviewing curts“must
show special deference to an ALJ’s credibility determinations because dheaéllthe
opportunity to observghe] plaintiff's demeanor while testifyingtiting Yellow Freight Sys.

Inc. v. Reich38 F.3d 76, 81 (2d Cir. 1994))Here,the ALJidentifiedseveralspecific recore
based reasongor finding Plaintiff's subjective statements to be only partially crediBi&nton

v. Astrue 370 F. App’x 231, 234 (2d Cir. 201®ee alsduchenmeister2018 WL 526547, at

*12 (“When rejecting subgive complaints, an ALJ must do saplicitly and with sufficient
specificity to enable the Court to decide whether there are legitiesgens for the ALS’
disbelief.” (citation andjuotation marks omitted))Accordingly,there is ndasisupon whichto
secondguess the AL$ credibility determination See, e.g Alejandrg 2018 WL 4328839, at *4
(upholdingcredibility determinationvhere“the ALJ offered reasons why he discounted certain
evidence that could have substantidtbd plaintiff’s] claims’ and “determined that [the
plaintiff's] own statements about her daily conduct were inconsistent with her allegations of
disability’); see alsoWright v. Berryhill 687 F. App’x 45, 49 (2d Cir. 2017) (upholding ALJ’s
finding thatthe paintiff had “diminished credibility” in light ofhis “range of activities,”
“consevative course of . .treatment,” €mployment in physical labor in close temporal
proximity to the dates of claimed disabilitgnd “representation of readiness and ability to work
in connection with hisaceipt of unemployment benefits”).

2. TheTreating PhysiciaiRule

a. Applicable Law

The Social Security Administratiotrecognizes a rule of deference to the medical views

of a physician who is engaged in the primary treatroéa claimant. Greek v. Colvin802 F.3d

13



370, 375 (2d Cir. 2015). Under this rule, “the opinion of a clairedrgating physician as to the
nature and severity of the impairment is given ‘controlling weight’ so long sswell

supported by medically acceptable clinical and laboratory diagnostic techaitgiesnot
inconsistent with the other substantial evidence in [¢heg record. Burgess v. Astryéb37

F.3d 117, 128 (2d Cir. 2008). ConsequergtyALJ reviewing a claim for disability benefits
must likewisegenerallygive “deference to the medical opinion of a clain®treating
physician.” Halloran v. Barnhart 362 F.3d 28, 32 (2d Cir. 200@&)itation omitted) However,
“the opinion of the tre@itg physician isot afforded controlling weight where” the opinion is
“not consistent with other substantial evidence in the record, such as the opinions of other
medical experts.’ld. (emphasis addedgitation omited) see als@Bavaro v. Astrug413 F.

App'x 382, 384 (2d Cir. 2011sémé; lllenberg v. ColvinNo. 13CV-9016, 2014 WL 6969550,
at *20 (S.D.N.Y. Dec. 9, 2014)When a treating physiciaopinion is internally inconsistent or
inconsistent with other $stantial evidence in the record, the ALJ may give the treating
physiciars opinion less weight.{citing Snell v. Apfel177 F.3d 128, 133 (2d Cir. 1999))).

If the ALJ declines to give controlling weight to a treating physisiapinion, the ALJ
must consider a number of factors in determining how much weight the opinion is due,
including the frequency of examination and the length, nature, and extent of theriteatme
relationship; the evidence in support of the opinion; the opinion’s consiskéticthe record as
a whole;whether the opinion wdsom a specialist; andny other factors that “tend to support or
contradict themedicalopinion.” 20 C.F.R. 8§ 404.1527(c)(2). The ALJ need not recite each
factor. See Halloran362 F.3d at 32 (concludy that “the substance of the treating physician
rule was not traversed” even though it waaclear on the face of the AkJbpinion whether the

ALJ considered (or even was aware of) the applicalafithe treating physician rule see also

14



Atwater vAstrue 512 F. App’x 67, 70 (2d Cir. 2013) (“We require no such slavish recitation of
each and every factor where the Alxkasoning and adherence to the regulation are clear.”

(citation omitted).

b. Analysis

The ALJ declined to accord Dr. Yesropinion controlling weight and instead accorded it
“[llimited weight.” (A.R. 27.) The R&Rfirst faultsthe ALJs determinatioron severalminor
grounds, including that th&LJ’s characterization of Dr. Yetmtreating notedoesnot comport
with Plaintiff’s “primary complaintof “extreme, chronic low back painthatthe ALJs
“rejection of [Plaintiff s] limitations” was “conclusory”; and that the ALdmitted any mention
of [P]laintiff's positive straighteg raising tests.(R&R 36-37.F

None of these criticisms iglid. The ALJ describePRlaintiff’s medical history with Dr.
Yeonin detait

In April 2014, [Plaintiff] was seen by Dr. Howard Yeon for ongoing complaits
back pain, which she described as gnawing, sharp, shooting, splitting, throbbing[,]
and stabbing, exacerbated by movement, and unrelieved by anythavgever,
[Plaintiff] retained full strength, a normal gait, had palpable pulses, and her straight
leg raise testingrasnegative. She had an MRI on April 8, 2014 whichveth C5

C6 degenerative disc disease and spondylosis resulting in moderate cemlral can
stenosis without cord compressiofRlaintiff’s] full strength, normal gait, intact
sensation[,] and negative straight leg raise test results exemnfirmed on Aptli

24, 2014. .. On May 27, 2014Plaintiff] was seen again by Dr. Yeon. She
explained that she had aching neck pain that radiated into her arm for the last year
and though the radiology shows a cervical impairment, this is the first time a
complaintof this nature appears in the recordBlaintiff] had mild tenderness to
palpitation over her paraspinal muscles, trapezii, and periscapular and bccipita
muscles. Sensation was intact to light touch, and [Plairtéf] full strength
throughout her upgr extremities. Dr. Yeon prescribed Flexeril and recommended
surgery, to which [Plaintiff] consented. Dr. Yeon performed &@bterior cervical
decompressive discectomy and fusion on June 11, 201 Iahktiff’s] first post-
operative visit two weeksiter, she had only mild posterior neck pain and stifiness

°The R&R alsdoundthat the ALJ “overstate[d]” the “level of [P]laintiff’s involvement
in the preparation of Dr. Yeon’s assessment.” (R&R 37.) As noted, however, the reconbdoe
compel that finding.See supr&ection 1.B.1.c.
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and mild incisional pain. Provocative testing was negative shetiad normal
reflexes and full strengtim her extremities. Dr. Yeon wrote that [Plaintiff] was
‘doing well: At an officevisit six weeks after surgery [Plaintiffyas note[d] as
‘doing very well.” As of August 5, 2014, [Plaintiff] denied any neck pain, though
she still had lower back pain that was worse with walking. Her physical eaam w
again benign, with mild tenderness over the paraspinal muscles and positive straight
leg raise testing, but a normal, well balanced gait, normal range of madional
reflexes, intact sensation[,] and full strength. [Plaintiff] was diagnosteduvnbar
radiculopathy and referred for paimections.. .. In November 2014 [Plaintiff]
returned to Dr. Yeon, where she reported pain of only 2/10 intensity in her neck.
She had one to two weeks of relief from the epidural injection. Her physical
examination was unchanged since the prior weth unimpeded range of motion

full strength[,] and normal redkes. A new lumbar MRI was done on November
12, 2014 and showedly mild bilateral neural foraminal stenosis at-B4and
congenital stenosis of the lumbar central canal. [Pldisitifinal visit to Dr. Yeon

on November 25[,] 2014 was notable for negative straight leg raise testing and her
typically benign clinical presentation. Dr. Yeon felt that [Plairgjfstenosisvas

not significant enough to warrant surgery, but encouraged her to continue with a
home exercise program, and have additional pain injections.

(A.R. 26-27 ¢itations omittedhroughout)) This recitationof eventsshows thathe ALJ took
explicit account of Plaintiff's complaints of back pain; ttfe¢ ALJ’s detailedanalysisvas based
on a close review of the treating notesdach ofPlaintiff’s visits to Dr. Yeonandthat the ALJ
did in fact notePlaintiff’s positivestraight legaisetestresultin June 2014 (in addition to tiog
Plaintiff’s threenegativetestresults)

More fundamentallyhe R&R contendghat the ALJimproperlydiscounted Dr. Yeon’s
opinion andas a resulimproperly gave “great weight” to Dr. Woods’ opinion, “even though Dr.
Woods performed only one consultative examination . . . seven muefthre[P]laintiff was first
seen by Dr. Yeon, ten monthsforeher cervical discectomy and fusion (fmemed by Dr.
Yeon)[,] and fifteen monthiseforethe November 2014 MRI which showedlaftL5 disc bulge
and stenosis.” (R&R 3@&mphases in origina))

An ALJ acts reasonably, howevar,discounting a treating physiciaropinion based on

a finding that the opinion was inconsistent with the physician’s own treatment S&ese.g.
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Monroe v. Comm’r of Soc. Se676 F. Appx 5, 7-8 (2d Cir. 201 7§affirming ALJ's decisiorno
not give controlling weight ttreating physicials opinion becausg “containedinternal
inconsistenciesand“substantial evidence contradict[edi”); Cichockiv. Astruge 534 F. AppX
71, 75 (2d Cir. 2013)ffirming ALJ’s decision not to give controlling weight to treating
physiciars opinion wherehe physiciais treating notes “directly contradict[efljis]” opinion).
That is precisely what occurred hetss the ALJ eplained,Dr. Yeoris opinion stated that
Plaintiff “needs a cane to walk, must elevate her legs, and requires frequgtitylbreaks.”
(A.R. 27 see also id236-40 Dr. Yeoris opinion)) Yet, Dr. Yeors treating noteconsistently
and unfailingly noted” that Plaintiff, though in some degree of pain, had “full $kreinggct
reflexes, normal gait[,] and no loss of sensatigA’R. 27; seealso id.at 488—89, 505-06, 522—
23, 529, 537, 635, 638—-39, 645—45.(Yeoris treatingnotes)) Indeed,Dr. Yeon’s“clinical
observations and physical examinations . . . routinely found [Plaintiff] with goge @motion
of the cervical spine, sensation, [and] strength[,] and reflexes were Ijeakifaund to be
intact,” albeit with “mild tenderness.”ld. at28.) Moreoveralthough Dr. Yeos opinion
reportedthat Plaintiff hal certain metal healthrelated limitationshis treating noteslid not
indicate that Plaintiff “ma[de] any mental health complaintdim, and thereforgtheALJ
correctly explainedhe was “not competent to opine on fhgrctionality in this ared (Id. at27;
see also idat236—40 (DrYeonis opinion).) AccordinglytheALJ reasonablyoncludedhatDr.
Yeons opiniondescribed “extreme limitations whi¢tvere] not supported by his record” and
which were“wildly at odds with tle picture he painted” d?laintiff in histreating notes(id. at
27), particularly given thalis opinion failed to explain the apparent inconsistencies.
Indeed, these were not the only probledentified by the ALJ. Plaintiff “testified that

shé — rather than Dr. Yeon — “filled out the [RFC] form for Dr. Yeon, who then signed it.”
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(Id.; see alsad. at80-83 (Plaintiff’s testimony) That is, “Dr. Yeon heavily relied upon
[Plaintiff’s] subjective complaints- allowing her to complete the [RFC] farinstead of
providing his own assessment, while ignoring his benign objective treatment fiddtaged in
his treating notes.”1q. at 27-28. The ALJ's congderation of this authorship problem was
proper. See Rivas v. BerryhijlNo. 17€V-5143, 2018 WL 4666076, at *11 (S.D.N.Y. Sept. 27,
2018) (“The ALJ was entitled to afford less weighftte treating physician'sgssessments .
because these assessments appeared to be solely basextifirs Rlalf-reported symptoms.”
(citation omitted); see also Johnson v. Comm’r of Soc. &89 F. App’x 580, 581 (2d Cir.
2016) (affirming ALJ’s decision to afforeating physician’s opinion less weight where it was
internaly inconsistent, relied primarily on the plaintiff’s se#fported symptoms, and was not
supported by the medical evidendedlynice v. Colvin576 F. App’x 28, 31 (2d Cir. 2014
(affirming ALJ’s decisionthattreating physician’s opiniowas not entitled teontrolling weight
in part because it “was moore than a doctor’s recording of [the plaintiff’s] own reports of
pain”). “This is particularly true where, as in this case, the ALJ has apprdpfmied that
[Plaintiff] is not [wholly] credible.” Jones v. Comm’r of Soc. Sedo. 17CV-6396 2018 WL
3829119, at *6 (W.D.N.Y. Aug. 13, 2018)itation omitted)see alsdiRoma v. Astruet68 F.
App’x 16, 19 (2d Cir. 2012) (affirmingLJ’s determination not tafford treating physician’s
opinion controlling weightvhere it wadargelybasednthe subjectie statementef the
plaintiff, who had been found néilly credible) Harris v. Astrue No. 10CV-6837, 2012 WL
995269, at *3 (S.D.N.Y. Mar. 26, 2013ffirming ALJ’s determination tdiscounttreating
physiciars opinion where it was “based primarily fthe] [p]laintiff's unreliable seHreported

symptomsand. . .directly contradicted other evidence in the record”).

18



“In light of theinternal inconsistenciadentified’ in Dr. Yeoris opinion, the ALJ “had an
‘affirmative dutyto seek out additional information tieer by recontacting the treating physician
or by obtaining an independent medical expert’s opihidrevine v. BerryhillNo. 17CV-5024,
2018 WL 4204432, at *9 (S.D.N.Y. Sept. 4, 2018) (report and recommendation) (qdptiag
v. Astrue No. 12CV-719, 2013 WL 3244825, at *11 (E.D.N.Y. June 26, 2013}jatTs exactly
what happened here. The Altwice asked” Dr. Yeon “to clarify the bases of his [written]
opinion,” but “he failed to do so.” (A.R. 28ge also idat 233—-42(letters from ALJ to Dr.
Yeon).)

In addition the ALJdetermined that othesubstantial evidenda the recordan contrary
to Dr. Yeorisopinion. The R&R does not challenge the bulk of éviglence which details
Plaintiff’'s complete medical histognd thenotes andapinions of multiple othegphysicians The
R&R maintains, more narrowlyhat the ALJ failed tgrovide a justification for concluding that
“great weight” be awarded to the medioginion of Dr. Woods. (R&R 38.Yet, the ALJ clearly
providedjust such a justificatian

Dr. Woods opined that [Plaintiffl has moderate limitation for bending, kneeling,

lifting, carrying heavy objects[,] and prolonged standing, an opinion to which |

accord great weight because it is supported by the objective examination finding of
painful range of motion, but still accounts for [Plaintsff full strength and lack of
neurological deficits. Overall, the assessment and opinion[,] though not a specific
function by function assessment of basic work activity[,] does provide a fratkewor
which supports the residual functional capacity when considered in combination
with [Plaintiff’s] activities of daily living and also her search for sedentary work.
(A.R. 25-26;see alsad. at474-77 (Dr. Woodsopinion).) The Court is mindfuthatthe Second
Circuit has “cautioned thaLJs should not rely heavily on the findings of consultative
physicians after a single examinatiorseélian 708 F.3cat419 (citation omitted). Here,

howeverthe ALJprovided “good reasongbr both crediting Dr. Woods’ opinioandnot

crediting Dr. Yeon’s opinionCf. id. (noting that failure to provide “good reasons” for not
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crediting the treating physician’s diagnosis “by itself warrants remaitdti¢m omitted)).As
noted, tke ALJ found thatjn contrast with thénternd inconsistencieand authorship problems
that plagued Dr. Yeon’s opinion, Dr. Woods’ opinion was consistent and, critically, segbjpgrt
other substantial evidence in the record, includifegntiff’'s owntestimony andhe objective
evidence from othgshysicianst® “It is wellsettled that a consulting physician’s opinion can
constitute substantial evidence supporting an ALJ’s conclusidtisgra v. ColvinNo. 15CV-
3587, 2015 WL 9591539, at *16 (S.D.N.Y. Dec. 18, 2015) (report and recommendation)
(collecting cases) Thus,because it is cledhat the ALJeviewedthe entiremedicalrecord
attempted to “reconcile the contradiction[s]” in Dr. Yeon’s opinion, “grapple[d})vit. Yeon'’s
findings, and provided “good reasorist his comparativeveighing ofthe opinions of Dr. Yeon
and Dr Woodsthe ALJ did not violate theating physician ruleSelian 708 F.3d at 419
(citation and quotation marks omitted)heltreating physician rukequiresonly that theALJ
consider the opinion ddr. Yeonin the context of the “other substantial evidence in the record,
such aghe opinions of medical expertsHalloran, 362 F.3d at 32. When thecord contains
“conflicting . . . evaluations of [a claimas} present condition, it [is] within the province of the
ALJ to resolve that evidence¥eino v. Barnhart312 F.3d 578, 588 (2d Cir. 2002)he ALJ
sufficiently explained why he declined to afford controlling weight to Dr. Yeon’s opinion. In so
doing, he ALJresolved theonflicting evidenceand thusactedwell within hisdiscretion See

Halloran, 362 F.3d at 32 (holding that “the opinion of the treating physician is not afforded

10 To take one example not challenged by the RRR Booker— who treated Plaintiff
in October 2011 and to whose opinion the ALJ accorded “[s]ignificant weight” in light of his
“extensive knowledge of [Plaintiff’s] condition at the time” — found that Plaistdhly
significantwork-relatedrestriction was that she refrain from prolonged standing, a finding which
conflictswith themuchmore restrictive limitations outlined in Dr. Yeon'’s opinion. (A.R. 2de
also id.at292-94 (Dr. Booker treating notes).)
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controlling weight wherett is “not consistent with other substantial evidence in the record, such
as the opinions of other medical expe(tstation omitted); seealso Pirog v. ColvinNo. 15-
CV-438, 2016 WL 5476006, at *5 (S.D.N.Y. Sept. 28, 2016) (igre was substantial objective
evidence in the record uednining [the treating physici&) opinion” andthereforethe ALJ
“committed no error in choosing to assign little weight to jitSabater. Colvin No. 12CV-
4594, 2016 WL 104708@t *4-5 (S.D.N.Y. Mar. 10, 2016a{firming ALJ's decision not to give
controlling weight to treating physiciaropinionsin light of “inconsistenciebetween thigr]
treatment notes. . and thpr] findings,” the plaintiffs testimony, andthe examination reports
from the consulting physiciangfuotation marksand original alterationsmitted); Shaffer v.
Colvin, No. 14CV-745, 2015 WL 9307349, at *3 (W.D.N.Y. Dec. 21, 2015) (holding that the
ALJ “properly applied the treatinghysician rule’in rejecting a treating physiciardgpinion that
“was inconsistat with [thephysiciars] own treatment notes’Montaldo v. AstrueNo. 10CV-
6163, 2012 WL 893186, at *15 (S.D.N.Y. Mar. 15, 2012) (holding thaAtJeoffered “good
reasons” noto give treating physiciasmopinion controlling weight, includinopconsistencies

with his analysis and that ahother physicign
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II. Conclusion
For the foregoing reasons, the Court grants the Commissioner’s Motion for Judgment on
the Pleadings and denies Plaintiff’s Cross-Motion for Judgment on the Pleadings. The decision
of the Commissioner is affirmed. The Clerk of the Court is respectfully directed to terminate the
pending motions, (Dkt. Nos. 10, 14), enter judgment for the Commissioner, mail a copy of this
Order to Plaintiff, and close this case.

SO ORDERED.

Dated: February /3 ,2019
White Plains, New York

ETHMKARAS—
TED STATES DISTRICT JUDGE
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