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Beforemeis themotionto dismissof DefendantdNew York StateDepartmenof
Correctionsand Community Supervisio(fDOCCS”), Jill-LenardHorng Mario Davila, Steve
RosenblumandJohnCieslak(collectively, “Defendants”)! (Doc.27.) For the following

reasonsthemotionis GRANTED.

L“LenardHorne and“Rosenbluni aremisspelledn the casecaption. (Doc. 28 (“Ds’ Mem.)at 1 n.1.) TheClerk
of Courtis directedto amendthe captionaccordingly.
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BACKGROUND

| acceptastruethefacts,but not the conclusionsetforth in Plaintiff's SecondAmended
Complaint,(Doc. 24 (“SAC")).

A. The Parties

Plaintiff DonaldFelix, aparoleejs aresidentof Fistkill, New York. (SAC117, 17.)
DOCCSruns theNew York StateDepartmenof Parole(*NYSDOP'), which overseegrisoners
releasd beforethecompletionof their sentences(ld. 118, 9.) Theindividual Defendantsvere
all employedby DOCCSandassignedo theNYSDOPoffice in DutchessCounty,New York:
LenardHorneastheareasupervisorDavilaasa senior parolefficer; Rosenblunasa parole
revocationspecialist;andCieslakasa paroleofficer. (Id. §111-14)

B. Plaintiff's Arrest for Parole Violations

On or aboutMay 28, 2014 CieslakorderedFelix to reportto the DutchessCounty
NYSDOPoffice. (Id. 1 17.) Upon hisirrival, Plaintiff wasinformedthattherehadbeen
allegationsof domesticviolencebrought against himegardinghiswife, TrishaFelix. (Id. 1118,
25.) CieslakinstructedPlaintiff to signspecialparole conditionsyhich included a provision
forbidding himfrom cohabitatingvith Ms. Felix. (1d. { 18.) Plaintiff did notbelievethathehad
to signthe documenandmadelegalandprocedurabrgumentsasto why. (Id. 1 19.) Upon his
refusalto sign LenardHorneandDavilawerecalledoverto conferon thematter. (Id. § 20.)

LenardHorne informedPlaintiff thathe did not havéo signthe document containing the
specialparole conditions, but wouktill haveto abideby the conditions. I¢l.) Plaintiff
understoodhathe would havéo abideby those conditionsyet continuedo questionwvhy he

hadto signthe documenitself. (Id.  21.) Cieslak,LenardHorne,andDavilathenleft the room



to discuss thenatter. (Id. 1 22.) ShortlythereafterCieslak,in thepresencef LenardHorne
andDavila, andwith their agreementarrestedPlaintiff. (Id. { 23.)

A notice ofviolation wasissuedon May 30, 2014.(SACEXx. A (“Tr. of Preliminary
Hearing”)at 4:10;seeDoc. 29Ex. A (“ParoleRevocatiorDecisionNotice”) at 3.) Plaintiff was
chargedwith four violations. (Tr. of PreliminaryHearingat 4:11-13, 6:13; ParoleRevocation
DecisionNoticeat 3.) Thefirst threechargesallegedaviolation of condition ofrelease#8
stemmingrom Plaintiff slapping M. Felix in thefacewith a par of jeansandplacinghis hands
aroundherneck (1) threatening M. Felix’s safetyor well-being;(2) placingherin fear of
imminentseriougphysicalinjury; and(3) causingnjury to her. (ParoleRevocatiorDecision
Noticeat 3-4.) Thefourth chargeallegedthatPlaintiff, by refusingto signthespecialparole
conditions, did not complwith the instructions of his parotdficer. (Id. at4.)

C. Preliminary RevocationHearing

DOCCSheldapreliminaryrevocatiorhearingon June 10, 2014(Tr. of Preliminary
Hearingat 1:12; 53:13.)Plaintiff wasrepresentetdy counsel. Id. at1:21.)

Cieslakpresentedhe State’scase. (Id. at 6:1-5.) He explainedthat heinvestigatedhe
allegations ofdomesticviolenceby reviewingthe underlying policeeport,andby interviewing
both the policefficer thatspokewith Ms. Fdix atthe policestationandMs. Felix. (Id. at 8:5-6,
17:18-21:11.)The policereportdescribedvhat Ms. Felix told the policeofficer: sheand
Plaintiff “got into [an] argument”and“[h]e hit herwith apair of herpants on/arounther]
face/headand]thenpushedceronto[a] bedandput[his] hand aroundherneckbut did not use
force.” (SACEx. Cat1.) Thereportwentonto mentionthatMs. Felix refusedto cooperatend
thatsheleft beforethe paperworkwascomplete. (Id. at 1-2.) Accordingto Cieslak,the police

officer saidMs. Felix was“disheveled [sic], . . . anxious, [andfightened atthetime. (Tr. of



PreliminaryHearingat 18:9-10.) Cieslakalsotestifiedthat Ms. Felix “told [him thatsheand
Plaintiff] hadanargumentnd[Plaintiff] gotmad,andheslappecherwith apairof jeans.” (d.
at19:15-17;seeid. at 21:8-11 CieslakrecallingthatMs. Felix saidthat she“got hit about
twentytimeswith thepair of jeans”))

Ms. Felix testifiedat thepreliminaryhearing. Id. at 33:23-44:8.) Sheestifiedthatshe
hadtold the policethatPlaintiff “slapped[her] with apair of pants”’andthat he*had thrown
[her] down on thébedandput his hands arourjtier] neck,” but sheefusedo signastatement
sayingthe same. (Id. at41:8-19.) ShéurthertestifiedthatwhenCieslakaskedherwhatshehad
told thepolice,sherepeatedhesamestory. (d. at 36:12-20.) But at thehearing,sherecanted,
claimingwhatshetold the pdice was“not whatoccurred.” (Id. at 41:20-22;seeid. at 34:9-35:3;
SAC T 25.) Shexplainedthatshewasthinking about moving owfteranargumentvith
Plaintiff, butwhensheaskedthe policeto escortherto herhouseo getherthings, theofficer
purportedly‘made[her] feel like [she]hadto makeit biggerthan” whatactuallyhappenedso
she“told [the officer] that[Plaintiff] hadhit [her] andput his hands arourjtier] neck.” {Tr. of
PreliminaryHearingat 34:9-35:9.) She did nexplainwhy shewanteda police escortto return
home.

Cieslakalsosaidthatafter hisinvestigation hemet*“with [his] supervisor[andthey]
decidedto amendPlaintiff's] [s]pecial[c]onditions offr]elease.” (Id. at8:7-8.) Cieslakgave
Plaintiff theform with thespecialconditionsandtold Plaintiff thatheneededo signtheform,
but herefused. (Id. at 8:10-16;seeSAC Ex. D.) Thefollowing appeareadbove thdine where
CieslakwantedPlaintiff to sign: “I herebycertify that Ihavereadandunderstand the above
SpecialConditions ofmy releaseandthat| havereceiveda copy of these SpecialConditions.”

(SACEX.D.)



Plaintiff testifiedthathe did notefuseto signtheform butratherhe“was trying to get
clarificationto understandvhat[he] wassigning.” (Tr. of PreliminaryHearingat 31:2-4;seeid.
at27:11-28:43 He denied thelomesticviolenceallegationsandhe claimedthathe did not
understand how he could bebjectto a condition oteleasédbasedon noevidence.(Id. at 29:1-
3.) Raintiff alsotestifiedthatLenardHorneandDavilatold him thathe did noheedto signthe
form. (Id. at29:4-7.)

Finally, Davilatestifiedthat Plaintiff hadarguedthathe did not havéo sign theform
becausét wasaspecialcondition ofreleaseandhewasalreadyreleased.(Id. at 46:9-15.) In
responseDavilaexplainedo Plaintiff thathewasreleasedo parole,which meantthathis parole
officer mayimpose othespecialconditions. Id. at47:2-7.) He further testifiedthatafter
Plaintiff refusedo sign,LenardHornesaidthat Plaintiff did not haveo signbut the conditions
would still beenforced. (Id. at47:8-16, 48:11-15.)

The hearingofficer concludedhattherewasprobablecauseasto thefirst chargebased
on Ms. Felix’s statemento the policedepartmentandasto thefourth chargebasedon the
“credibletestimony”of CieslakandDavila regardingPlaintiff's refusalto signthespecial
conditions. Id. at51:17-52:1.)Accordingly, hedirectedthatPlaintiff would be held until afinal
revocationhearing. (Id. at 52:2-3.) He alsosaidthathe would produce waritten decision. Id.
at52:4-6.¥

D. Final RevocationHearing

DOCCSheldafinal revocationhearingon August7, 2014beforeanadministrativdaw

judge(“ALJ"). (SACT 26;id. Ex. B (“Tr. of RevocatiorHearing”)at 1:13; 100:13.)

2 Plaintiff admitsin the SAC thatherefusedto sign. (SAC 120.)

3 Therecorddoesnot containthatwritten decision but presumablythe hearingofficer found probablecauseasto alll
four chargesgiventhatthefinal hearingaddressedll four.



Rosenblunpresentedhe State’scase;Plaintiff wasrepresentetdy counsel.(Tr. of Revocation
Hearingat1:16-17, 1:21.) M. Felix testifiedthatshewentto the policebecauseshewanted
emotional supporndthatshe did not provide the poliedth asigned written statement
becausshehadlied to them (Id. at 20:14-21:23.)Cieslaktestified,describing hisnterview
with Ms. Felix, (id. at 31:12-34:%,% andthemomentdeadingup to Plaintiff's arrest,(id. at
56:22-65:15).

Accordingto Cieslak,after heinitially instructedPlaintiff thathe mussignthespecial
conditions orlsehewould “certainly goto jail,” (id. at 57:69), LenardHornetold Plaintiff that
he did nomneedto signthe document,ifl. at 55:4-13). Cieslakthentold Plaintiff to “[florget
whatshesaid[:]. . .signthis documentight now . . .Jor] youaregoingto jail.” (Id. at63:10-
14.) Plaintiff replied “But shesaid. . . ,” beforeCieslakinterrupted him andaid,“Don’t worry
aboutwhatshesaid. I'm telling you thatshemadea mistake andthatyou needto signthe
document. . . If youdon’tyou aregoingto jail, believeme.” (Id. at 63:15-19.) Afterwards
Cieslakmetprivatelywith LenardHorneandDavila, andheinformedthemthathedirected
Plaintiff to signtheform. (Id. at61:20-62:12.)Then LenardHorneandDavila conferenceé@nd
instructedCieslakto arrestPlaintiff. (Id. at64:12-21.)

Plaintiff alsotestifiedthatafter hevoicedhis objectiongo Cieslak Cieslakwentto get
LenardHorne. (d. at92:14-16.) LenardHornethentold Plaintiff thathe did not havéo sign
the document. Id. at 94:8-14.) Accordingo Plaintiff, he would haveignedthe documenif

shehadtold him otherwise. (Id.)

4 CieslaktestifiedthatMs. Felix told him that Plaintiff hit herwith apair of pants,grabbecher,threwherdown,and
put his handsaroundherneck,andtold herthatif wantedto kill her,hewouldkill heranytime hewantedto. (Id. at
31:2532:10.) He furthertestifiedthatwhenhe presseds. Felix aboutthelack of visible marks,sherepliedthat
she*ha[d] amark. . .on[her] cheek’andthatshehad“very goodmakeupandthat’'show [she]wasableto goto”
work. (Id. at31:1420.)



The ALJ concludedhatPlaintiff hadcommittedno parole violations. SAC { 28;Parole
RevocatiorDecisionNoticeat4.) The ALJ noted, among other thingbat he did nofind
credibleMs. Felix’s “explanationdor why sheinitially reportedfalselyto the police,”andthere
wasno physicalevidene nor asignedstatemenfrom Ms. Felix affirming theallegations.
(ParoleRevocatiorDecisionNoticeat 3.) TheALJ alsoobservedhat“DOCCSacted
reasonablyinderthe[] . . .circumstances concludingthatat leastfor thetime being,[Plaintiff]
should not haveeenallowedto live with Ms. Felix.” (Id.) Asto thefourthchargetheALJ
found hatthe“most authoritative expressegudgment oDOCCS. . .seemgo havebeenthatit
wasnot importanto [Plaintiff's] supervisiorthathesignthespecialcondition.” (d. at4.) In
other words].enardHorne’sstatementhatPlaintiff did not haveo signthe specialconditions
“functionally overr[ode]’Cieslak’sdirection“so asto preclude a violation.” I€.)

On August 29, 2014DOCCSimposed additional conditions adleasepne ofwhich
barredPlaintiff from residingwith Ms. Felix without the priomwritten permissionof his parole
officer. (SAC 1 29;id. Ex.Eat1.)

E. Procedural History

Plaintiff filed his original complaint o®ctoberl2, 2016.(Doc. 1.) In aletterdated
Octoberl0, 2017 Defendantsequested pre-motionconferenceontheir proposed motioko
dismiss. (Doc. 13.) Plaintiff respondeavith aletterof his own,(Doc. 15),andthe Courtheld
the premotion conferenceon November 6, 201 TMinute Entry datedNov. 6, 2017). With
leave,Plaintiff filed aFirst AmendedComplaint. (Doc. 17.) After Defendantsubmitted
another pranotionletter, (Doc. 19), lallowedPlaintiff to submit theSAC, (Doc. 22),which he
did onDecember9, 2017(Doc. 24). The SAC advanceglaimsfor falsearrest.excessive

force,andmaliciousprosecution under the Fourth Amendmentielandunusual punishment



under theEighth AmendmentandMonell liability. (SAC §143-87.) Defendantsnovedto
dismissthe SAC on Februaryl, 2018,(Doc. 27), Plaintiff opposed omMarch 30, 2018(Doc. 34
(“P’s Opp.”), andDefendantsepliedon May 3, 2018(Doc. 37).

Il. LEGAL STANDARD

A. Federal Rule of Civil Procedure12(b)(1)

“A federalcourthassubjectmatterjurisdictionoveracauwseof actiononly whenit ‘has
authorityto adjudicatehe cause’pressedn thecomplaint.” Arar v. Ashcroft 532 F.3d 157, 168
(2d Cir. 2008) (quotingsinochenint’l Co.v. Malay.Int’l Shipping Corp.549U.S.422, 425
(2007)),rev’d on other groundss85 F.3d 5592d Cir. 2009) €énbang. “Determiningthe
existenceof subjectmatterjurisdictionis a threshold inquiryandaclaimis ‘properly dismissed
for lack of subjectmatterjurisdictionunder Rule 12(b)(2Wwhenthedistrict courtlacksthe
statuory or constitutional powdp adjudicatat.” Id. (citationomitted)(quotingMakarovav.
United States201 F.3d 110, 11@d Cir. 2000)). “Whenjurisdictionis challengedthe plaintiff
bearsthe burden of showinigy a preponderanaa the evidencéhat subjectmatterjurisdiction
exists,andthedistrict courtmayexamineevidence outside of th@eadinggo makethis
determination.”Id. (citationsandinterral quotationmarksomitted). “T he court mustakeall
factsallegedin thecomplaintastrueanddrawall reasonablénferencesn favor ofplaintiff, but
jurisdiction must beshownaffirmatively, andthat showings notmadeby drawingfrom the
pleadingsanferencedavorableto thepartyassertingt.” Morrisonv. Nat'| Austl.Bank Ltd, 547
F.3d 167, 17@2d Cir. 2008)(alterationomitted) aff'd on other grounds561U.S.247 (2010).

B. Federal Rule of Civil Procedure12(b)(6)

“To survive amotionto dismiss,a complaintnustcontainsufficientfactualmatter,

acceptedhstrue,to ‘statea daim to relief thatis plausibleonits face.” Ashcroftv. Igbal, 556



U.S.662, 678 (2009) (quotingell Atl. Corp.v. Twombly 550U.S.544, 570 (2007)): A claim
hasfacial plausibility whenthe plaintiff pleadsfactualcontentthatallowsthe court tadrawthe
reasonablénferencethatthedefendants liable for the misconducalleged.” Id. “While a
complaintattackedoy a Rule 12(b)(6motionto dismissdoes noheeddetailedfactual
allegationsa plaintiff's obligationto provide the grounds of hentitlementto relief requires
morethanlabelsandconclusionsandaformulaicrecitationof theelementsof acauseof action
will not do.” Twombly 550U.S.at 555 (alteration citations,andinternalquotationmarks
omitted). While FederalRule ofCivil Procedure 8marksa notableandgenerousleparture
from thehypertechnical,code-pleadingegimeof a priorera,. . .it does not unlock the doors of
discoveryfor aplaintiff armedwith nothingmorethanconclusions.”Igbal, 556U.S.at678-79.
In consideringvhethera complainstatesaclaim uponwhich relief canbe grantedthe
court “begin[s]by identifying pleadingghat, because thegreno morethan conclusionsgrenot
entitledto theassumptiorof truth,” andthendeterminesvhethertheremainingwell-pleaded
factualallegationsacceptedstrue, “plausibly give riseto anentitlementto relief.” Id. at679.
Decidingwhether a complairgtatesa plausibleclaim for relief is “a contextspecifictaskthat
requiresthereviewingcout to drawonits judicial experienceandcommonsense.”ld.
“[W]here thewell-pleadedactsdo notpermitthe courtto infer morethanthe merepossibility of
misconduct, the complaihtasalleged- butit hasnot ‘shown’ —that the pleadeiis entitledto

relief.” Id. (alterationomitted)(quotingFed.R. Civ. P.8(a)(2))?

5 Defendantsilsomoveto dismissall of Plaintiff's claimsbecauseerviceof processvasnottimely, whichis a
groundfor dismissalunderFederaRule of Civil Procedurd 2(b)(5). (Ds’ Mem.at22.) Plaintiff did notpresent
anyoppositionto thatportionof the motion. Theexcusehe presentedo the Courtin responsé¢o anorderto show
causdn all likelihood do notamountto goodcausefor his failure to timely effectservice. (SeeDocs. 45.) But
becausehe CourtgrantsDefendantsmotionto dismissunderRules12(b)(1)and12(b)(6),it is notnecessaryo
reachtheserviceissue. Seeg.g, EZTagCorp.v. CasioAm.,Inc., 861F. Supp.2d 181,182n.1(S.D.N.Y.2012);
Khanv. StateBankof India, No. 01-CV-1305,2001WL 1463783at*1 n.1(S.D.N.Y.Nov. 15,2001);Husseinv.
WaldorfAstoriaHotel, Rest.& Club Employees Bartenderd ocal#6, No. 99-CV-1652,2000WL 16928,at*1
(S.D.N.Y.Jan.11,2000).



Whendeciding amotionto dismiss,a courtis entitledto consider:

(1) factsallegedin thecomplaintanddocumentsttachedo it or incorporatedh it

by reference(2) documentsihtegral to the complainandrelied uponin it, even

if not attachedor incorporatedby reference,(3) documents orinformation

containedn defendant’smotion paperdf plaintiff hasknowledge or possession of

the materialandreliedonit in framingthe complaint . . . and(5) factsof which

judicial notice may properly be taken under Rule 201 of th&ederalRules of

Evidence.

Weissv. Inc. Vill. of Sag Harbor762F. Supp. 2d 560, 56(E.D.N.Y. 2011) (nternal
guotationmarksomitted) To be incorporatetdy referencethe complaint musnake“a clear,
definiteandsubstantiateferenceo the documents.’'DeLucav. AccessITGrp., Inc., 695F.
Supp. 2d 54, 60S.D.N.Y.2010) (nternalquotationmarksomitted. “A documenis integralto
the complaintvherethe complaintreliesheavily uponits termsandeffect. Merely mentioning a
documenin the complaintill notsatisfythis standard; indeedyenoffering limited
guotation[s}from the documenis not enough.”Goelv. Bunge, Ltd.820F.3d554, 5592d Cir.
2016)(alterationin original) (citationandinternal quotationmarksomitted)

The Courtwill consider orthis motion the documentattachedo theSAC. In addition,
the Courtwill consider thé?aroleRevocatiorDecisionNotice, asit is integralto Plaintiff’s
allegationsandcitedin his oppositionbrief. SeePrestonv. NewYork 223F. Supp. 2d 452, 462
(S.D.N.Y.2002).

II. DISCUSSION

A. Plaintiff's Claims

Plaintiff assertzlaimsfor monetarydamagesgainsDOCCSandthe individual
Defendantsn their official andindividual capacities.(SAC 118, 11-14, 45, 47, 50, 52, 55-56,
62, 67, 73, 78, 81.He alsorequestsnjunctiveanddeclaratoryrelief, (SAC at Prayerfor Relief

1 d;seeid. 1 1(“Plaintiff seeks. . .affirmativeandequitablerelief. . ..”)), but he does not

10



specifythe injunctive odeclaratoryrelief thatheseeks.In his oppaition memorandum, he
explainsthatheis seeking‘injunctive relief to prevent thdOCCSfrom continuingto assert
falseactionsagainsthim asheis still on paroleandsubjectto the supervision of thBOCCSand
continuedo sufferasheneverreceivedcreditfor the 93dayshewaswronglyincarcerated.”
(P's Opp.at12-13.) The Courtdeclinesto considetthis statementhoweverbecausé[a]
plaintiff . . .is notpermittedto interposenewfactualallegationsor anewlegaltheoryin
opposing anotion to dismiss.” Uddohv. United Healthcare 254F. Supp. 3d 424, 429
(E.D.N.Y. 2017)(collectingcases) But evenif the Courtwereto considerPlaintiff’'s additional
explanation, higlaim for injunctiverelief would still fail becausdnehasnot“alleg[ed]that
[Defendantsvere] engagingn the unlawfulpracticeagainst . . [him] atthetime of the
complaint,”Robidouxv. Celanj 987 F.2d 931, 93@d Cir. 1993), nothashe“demonstrate[dh
certainlyimpending future injury,Marcavagev. City of N.Y, 689 F.3d 98, 10@d Cir. 2012)
(internalquotationmarksomitted). Accordingly, Plaintiff's claimsfor injunctiveanddeclaratory
relief aredismissedandthe Courtwill only considerPlaintiff’'s claimsfor damages.

Plaintiff haswithdrawnhis claimsof cruelandunusual punishmeindMonell liability.
(P'sOpp.at5 n.1.) Additionally, héailedto respondo Defendantsargumenthatthe
excessivdorce claim should bedismissed (Ds’ Mem. at 18-19.) The excessivdorceclaimis
thereforedismis®d becausélaintiff hasabandoned. Seeg.g, Romeo & Juliette Laser Hair
Removal, Inc. v. Assara | LL.Glo. 08CV-442, 2014 WL 4723299, at *7 (S.D.N.Y. Sept. 23,
2014) (At the motion to dismiss stage, where review is limited to the pleadings, a plaintiff
abandons a claim by failing to address the defendant’s arguments in support cfidgsthest

claim.”).

11



B. Eleventh Amendment Immunity

Defendantarguethatthe EleventhAmendmenbarsPlaintiff's claims againstDOCCS
andthe individualDefendantsn their official capacities (Ds’ Mem.at6-7.) “The Eleventh
Amendment bars a damages action in federal court against a state and its offierascting in
their official capacity unless the state has waived its sovereign immurtyrggress has
abrogated it.”"Dean v. Univ. at Buffalo Sch. of Med. & Biomedical $&84 F.3d 178, 193 (2d
Cir. 2015);seePennhurst State Sch. & Hosp Halderman 465U.S.89, 100 (1984).

DOCCSis anagencyof New York state andassuchit is “entitled to asserthestate’s
EleventhAmendmentmmunity where,for practicalpurposes, the agentg/thealteregoof the
stateandthestateis therealpartyin interest.” Santiagov. N.Y.SDep’t of Corr. Servs, 945 F.2d
25, 28 n.1(2d Cir. 1991). New York hasnotwaivedits sovereignmmunity, norhasCongress
abrogatedtates’'sovereignmmunity through 42 U.S.C. § 198Feed. at 31; Ortiz v. RussQ
No. 13-CV-5317, 2018NL 1427247at*5 (S.D.N.Y.Mar. 27, 2015)citing Santiago 945 F.2d
at 31); Johnsorv. NewYork No. 10-CV-9532, 2012VL 335683at*1 (S.D.N.Y.Feb.1, 2012)
(same).And theindividual Defendant@reemployeeof DOCCS so Eleventh Amendment
immunity extendgo themin their official capacitiesaswell. Seege.g, Pizarrov. Gomprecht
No. 10-CV-4803, 2013VL 990998at*8 (E.D.N.Y.Feb.13, 2013)report and recommendation
adopted 2013WL 990997(E.D.N.Y. Mar. 13, 2013).Plaintiff's damageglaimsagainst
DOCCSandthe individualDefendantsn their official capacitiesarethereforebarredandmust

be dismissedor lack of subjectmatterjurisdiction®

8 In the sectionof his oppositionmenorandumaddressinghe EleventhAmendmenissue, Plaintiff includedtwo
pagesof analysiswholly unrelatedo the EleventhAmendmenissueor eventhis case (P's Opp.at13-15.)
Plaintiff's counselkhouldbe morecarefulin thefuture

12



C. FalseArrest

Plaintiff assertsafalsearrestclaim against_enardHorne,Davila, Cieslak,and
Rosenblum.(SAC 11 43-47.§ Claimsfor falsearrestunder § 1983 must mnalyzedunder the
law of thestatein which thearrestoccurred. SeeDavisv. Rodriguez 364 F.3d 424, 43@d Cir.
2004). UndeiNew York law, to prevailon afalsearrestclaim, Plaintiff must plausiblallege
that: “(1) the defendant intended confinehim, (2) theplaintiff wasconscious of the
confinement(3) the plaintiff did not consentb the confinement[,&nd(4) the confinemenias
not otherwise privileged.Jocksv. Tavernier 316 F.3d 128, 134-32d Cir. 2003)(internal
guotationmarksomitted)

Only thefourth prongis in dispute. An arrestby a policeofficer is privilegedif it is
basedon probableause.ld. at 135;seeSingerv. Fulton Cty. Sheriff 63 F.3d 110, 118d Cir.
1995)(“There canbe nofederalcivil rightsclaim for falsearrestwherethearrestingofficer had
probablecause.”). “Probablecausedo arrestexistswhenthearrestingofficer hasknowledgeor
reasonablyrustworthyinformaion of factsandcircumstancethataresufficientto warranta
person ofeasonableautionin thebeliefthatthe persorio bearrestechascommittedor is
committingacrime.” Escalerav. Lunn 361 F.3d 737, 74@d Cir. 2004)(internalquotation
marksomitted). “The existenceof probablecauseto arrest— evenfor acrime otherthanthe one
identified by thearrestingofficer —will defeataclaim of falsearrestunder the Fourth
Amendment.” Figueroav. Mazza 825 F.3d 8999 (2d Cir. 2016). “[I]t is well-establishedhata

law enforcemenofficial hasprobablecauseo arrestif hereceivedhisinformationfrom some

7 Rosenblunwasthe parolerevocationspecialisiat thefinal revocationhearingandit is not allegedthathe was
presenfor, or playedanyrolein, Plaintiff's detentionatthe NYSDOPoffice in DutchesCounty Thus,the SAC
hasfailed to specifyRosenblum’ersonainvolvementin anyfalsearrest,sothatclaim againstRosenblunis
dismissed.SeeFarid v. Ellen 593 F.3d 233, 249 (2d Cir. 2010t (s well settled in this Circuit that personal
involvement of defendants in alleged constitutional deprivationplisraquisite to an award of damages under 8
1983.) (internal quotation marks omitted).

13



person, normally the putatiwectim or eyewitness."Martinezv. Simonetti 202 F.3d 625, 634
(2d Cir. 2000)(internalquotationmarksomitted);seeSinger 63 F.3dat 118. Officersmayalso
rely ontheallegationsof fellow officers. Martinez 202 F.3dcat 634. Probableaus€'is not a
highbar.” Kaley v. United State$71 U.S. 320, 338 (2014).

“When a parolees involved, thdower ‘reasonableause’causestandards in place.”
Gathersv. White No. 04-CV-5454, 200AVL 446755at*4 (E.D.N.Y.Feb.8, 2007)aff'd sub
nom.Gathersv. Burdick 308F. App’x 525(2d Cir. 2009)(summaryorder) seeAlvaradov. City
of N.Y, 482F. Supp. 2d 332, 33(5.D.N.Y.2007). New York’s parole regulations provideat
“[rleasonablecauseexistswhenevidenceor informationwhich appearseliabledisclosedactsor
circumstancethatwould convince @ersonof ordinaryintelligence judgmentandexperience
thatit is reasonablyikely thatareleasednascommittedtheactsin question ohaslapsednto
criminalwaysor company.” 9 N.Y.C.R.R. § 8004(2) (emphasisdded).

An arrestingofficer mayalsoavoidliability for afalsearrestclaim by demonstratinghat
heis entitledto qualifiedimmunity. Simpson v. City of N.\Y793 F.3d 259, 265 (2d Cir. 2015).
“Qualified immunity attaches when an official’s conduct does not violate glesthblished
statutory or constitutional rights of which a reasonable person would have knisigela v.
Hughes 138 S. Ct. 1148, 1152 (201®)f curian) (internal quotation marks omitted)An
officer’s [probablecausejdeterminations objectivelyreasonabl& therewas'arguable’
probablecauseat thetime of thearrest—thatis, if officersof reasonableompetenceould
disagreeonwhetherthe probableausaestwasmet.” Gonzalez. City of Schenectadyr28
F.3d 149, 1572d Cir. 2013)(internalquotationmarksomitted) seeArringtonv. City of N.Y,
628F. App’x 46, 49(2d Cir. 2015)(summaryorder)(“For falsearrestandmaliciousprosecution

claims,anofficer’s probablecausedeterminatioris ‘objectively reasonable’ providetherewas
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‘arguable’probablecause.”) With respecto falsearrest,dismissal‘is appropriatavhenthe

only conclusion a rational jury coutdachis thatreasonablyxompetenpolice officers could

under thecircumstancesdisagreeabout thdegality of thearrest.” Ricciutiv. N.Y.C.Transit

Auth, 124 F.3d 123, 12@d Cir. 1997);seeDistrict of Columbiav. Wesby138 S. Ct. 577, 589-

93 (2018) (qualified immunity applies unless “existing precedent” places the uniagsguiof

the particular arrest beyond debatgfiternal quotation marks omittedj\t themotionto

dismissstage thequalifiedimmunity defensanay only beestablishedf it is “based on facts

appearing on the face of the complaiméKenna v. Wright386 F.3d 432, 436 (2d Cir. 2004).
As a thresholdnatter,asDefendantsote,(Ds’ Mem. at 11-12), the instarissue—

whetherDefendanthadreasonableausdo believePlaintiff violatedhis parole conditions —

wasanissuebeforethe hearingofficer at thepreliminaryrevocatiorhearing® Courts have

accordedoreclusiveeffectto probablecausedeterminationsnadeat preliminaryrevocation

hearing. See Ariola v. LaClairNo. 08CV-116, 2014 WL 4966748, at *19 (N.D.N.Y. Sept. 30,

2014)(“[A]bsent any allegation contesting the validity of the arrest warrant, thig Gay

presume that probable cause exists, as was found at the conclusion of the prelimitary pa

revocation hearing, and therefore would act as a bar against any claim forrizdsé) gBostic

v. Harder, No. 06€CV-540, 2009 WL 3165546, at *6 (N.D.N.Y. Sept. 25, 200@)]be

determination by the [ALJ] at the preliminary parole revocation hearing finbdaighere was

probable cause to believe that Plaintiff struck his wife such to violate one wtifPtaparole

conditions isdentical to the probable cause determination that is decisive of the [instamt] fals

arrest claims . . ."); Gathers 2007WL 446755at*5 (on summaryudgmentdismissingfalse

8 Plaintiff acknowledgeshat“[p]robable causewasfoundat the preliminaryrevocationhearing,”(P’s Opp.at6),
buthe doesnotaddresPefendantstollateralestopgl argument
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arrestclaim where,amongotherthings,“hearingofficer at[a] preliminary[revocation]hearing
concludedhattherewasprobablecausefor thearrest”) Erwin v. RussiNo. 97CV-5818, 1998
WL 474096, at *5 (S.D.N.Y. Aug. 11, 1998New York courts have consistently held that a
civil rights claim rooted in the absence of proleatause is barred by the collateral estoppel
doctrine where there was a prior judicial determination that probable cause éx{sollecting
cases)

As in Bostig “[t]he issue]of probablecausejwasnecessarilglecidedandmaterialin the
preliminary parolerevocationhearingandPlaintiff, who wasrepresentetdy counselhadafull
andfair opportunityto litigate theissuein theearlieraction? 2009 WL 3165546, at *6. Thus,
collateralestoppel preven®laintiff from re-litigating theissue. Id. (citing Univ. of Tennessee.
Elliot, 478U.S.788, 799 (1986)

But evenif collateralestoppel did ndbarPlaintiff's claim, the Court wouldind that
Defendantdhiadprobablecausenotmerelyarguableprobablecauseor reasonableauseto
believethatPlaintiff violatedat leastoneparolecondition. UndeNew York law, areleaseés
prohibitedfrom behavingn amannerthat“violate[s] the provisions oanylaw to which heis
subjectwhich provides fompenaltyof imprisonment”or in a mannethat“threaten[s]thesafety
or well-beingof himselfor others.” 9 N.Y.C.R.R. 8 8003.2(h{Eieslakreceivedthe police
reportdescribingvhatMs. Felix told thepolice: sheandPlaintiff “got into [an argument’and
“he hit herwith apair of herpants on/arounther] face/headand]thenpusheceronto[a] bed
andput [his] hands arounigerneckbut did not uséorce.” (SACEXx. Cat1.) Cieslakalso
spoketo Ms. Felix, who confirmedherstatement.(Tr. of PreliminaryHearingat 36:12-20,

38:23-39:1seeTr. of RevocatiorHearingat 18:25-19:11.)In makinghisreasonableause
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determinationCieslakwas"“entitled to rely on thevictim['s] allegationghatacrimeha[d] been
committed. . .andthe dlegatior] of [a] fellow policeofficer[].” Martinez 202 F.3d at 634.

Evenif Cieslakrelied on mistakeninformation—or, asMs. Felix later contended,
intentionallyfalseinformation— hisrelianceonthe policereportandhisinterviewwith Ms.

Felix wasreasonable SeeManganiello v. City oN.Y, 612 F.3d 149, 161 (2d Cir. 2010)
(“Probablecausemay also exist where the officer has reliechuatakeninformation, so long as
it wasreasmablefor him torely on it.”); Curleyv. Vill. of Suffern268 F.3d 65, 7(2d Cir.
2001)(officer canrely oninformationfrom victim or withessabsenteasoro doubtthat
person’sveracity) Moreover, “[tlhelater dismissal of the violation charges did not alter the fact
that there was probable cause for the arrest and prosetuBathers 2007 WL 446755, at *5.
Nor did Ms. Felix’s laterrecantation.SeeBerry v. Marchinkowski 137F. Supp. 3d 495, 527
(S.D.N.Y.2015)(witness’slaterrecantationirrelevantbecauserobablecausedeterminedased
oninformationofficershadattime of arrest)(collectingcases).And thereis noallegationthat
Cieslakhadanyreasorto doubtherat thetime. Seeid. As a result, Degfndants had probable
cause, and certainly reasonable catgsdetain Plaintiff.

Plaintiff makestwo argumentsn opposition. First, heargueghatCieslakwasskeptical
of Ms. Felix’s claim that shewasstrucktwentytimes, relying on Cieslak’stestimory at thefinal
revocationhearing. (P’s Opp.at 16-17.) This argumenimischaracterize€ieslak’stestimony.
While Cieslaktestifiedthathewassuspicious about not beiadpleto seevisible marks,healso
testifiedthatMs. Felix “seemedcredible”andthat he “didn’t think shevaslying. (SeeTr. of
RevocatiorHearingat 39:9-40:6.) EvenassumingCieslakdid not noticevisible markson

Plaintiff, thelack of physicalevidence ofnassaulon thevictim’s bodyis notfatal to finding
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reasonableausdf thevictim reportecthatshehadbeenassaulted. SeeBettsv. Shearman751
F.3d 78, 832d Cir. 2014).

SecondPlaintiff argueghattherewasno reasonableausefor takingPlaintiff into
custodybecausas. Felix latersaidthattheymerelyhada verbalrgumentindthat Plaintiff
neverhit her. (P’'sOpp. at6.) Thisinformation, howevenvasnotavailableto Cieslak,Lenard
Horne,andDavila at thetime of thearrestandis thereforerrelevantto their probablecause
determination SeePanettav. Crowley, 460 F.3d 388, 39&d Cir. 2006) (When determining
whetherprobablecauseexistscourts must consider thotectsavailableto the officer at thetime
of thearrestandimmediatelybeforeit . . . .”) (emphasisn original) (internalquotationmarks
omitted) Butevenif Cieslak,LenardHorne,andDavilawereawareof Ms. Felix’s recantation
beforetheyarrestedPlaintiff, theargumenis unpersuasivegsit ignores arall too common

dynamicin domesticviolencecases- arecantatiorfrom thevictim. “[A] recantatioris not
unusuain domesticviolencecasesbecausgvlictims of this type of violenceoftenare
protectiveof, anddenyallegationsagainsttheirabusers.”” Kucerav. Tkag No. 12-CV-264,
2014WL 6463292at*12 (D. Vt. Nov. 17, 2014) (quotingnited Statess. Carthen 681 F.3d
94, 103(2d Cir. 2012));seeUnited Statess. Dunlap, No. 06-CR-244, 2012WL 36566364t *3
(D. Neb.Aug. 24, 2012) ‘(A domesticviolencevictim is particularlyvulnerableo pressure

to recantaccusatoryestimonyandan offender should not bableto reapthebenefitof that
vulnerabilitywhenotherreliableevidencepointsto guilt.”); seealsoTom Lininger,Prosecuting
Batterers After Crawfordd1 Va. L. Rev. 747, 768 (2005)fctims of domestic violence are
more prone than other crime victims to recant or refuse to cooperate aftéy ipibaiding

information to police. Recent evidence suggests that 80 to 85 percent of battered wibmen wi

recant at some poin}.” For this reason, recantations from victims of domestic violence should
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be viewed tith the utmost suspiciongnd the Court will not treat Ms. Felix’s recantation as
vitiating reasonable caus€arthen 681 F.3dat 102 (quotingHaouari v. United State$10
F.3d 350, 353 (2d Cir. 2007)). Ms. Felix concededly went to the police for help after an
altercation with Plaintiff, wanted them to accompany her when she returneddgatber her
things, and reported that Plaintiff had been violent toward Tieus, even if she had recanted
before the preliminary hearing, it would have been entirely reasonaliléefslak to credit her
contemporaneous statements rather than herthidiact version.

Because the SAC and the attached exhibits demonstrate thkCleenareHorne, and
Davila hadprobablecause to detain Plaintiff, Plaintiff's false arrest claim is dismissed.

D. Malicious Prosecution

Plaintiff assertsa maliciousprosecutiorclaim against_enardHorne,Davila, Cieslak
andRosenbaum(SAC 1153-62.) As with Plaintiff's falsearrestclaim, Plaintiff's malicious
prosecutiorclaim must beanalyzedunderNew York law. SeeManganiellg 612 F.3cat 161.
To establishamaliciousprosecutiorclaim underNew York law, “a plaintiff must provg1) the
initiation or continuation of ariminal proceedingagainstplaintiff; (2) terminationof the
proceedingn plaintiff's favor; (3) lack of probablecausefor commencinghe proceedingand
(4) actualmaliceasamotivationfor defendant’sactions.” Id. (internalquotationmarks
omitted). DefendantsarguethatPlaintiff hasfailed to sufficiently allegethethird andfourth
elements.(SeeDs’ Mem.at12-14.)

As with falsearrestclaims,“the existenceof probablecausds aconpletedefensdo a
claim of maliciousprosecutionn New York,” Savinov. City of N.Y, 331 F.3d 63, 722d Cir.
2003), but unlikdalsearrestclaims,the defendant must hapessessegdrobablecauseasto

eachoffensechargedPosrv. Doherty 944 F.2d 91, 10@d Cir. 1991). “In thecontextof a
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maliciousprosecutiorclaim, probablecauseunderNew York law is the knowledge ofacts,
actualor apparentstrong enougko justify areasonablenanin thebeliefthathehaslawful
groundsfor prosecutinghe defendantn themannercomplainedf.” Rounsevilles. Zahl, 13
F.3d 625, 6292d Cir. 1994)(internalquotationmarksomitted). Therefore,'the existencepr
lack, of probablecausds measuredsof thetime thejudicial proceedings commencede.g,
thetime of thearraignment)not thetime of the . . arrest.” Morganv. NassauCnty, No. 03-
CV-5109, 2009VL 2882823at*10 (E.D.N.Y. Sept.2, 2009)internalquotationmarks
omitted) “If probablecauseexistedatthetime of arrest,it continuego existat thetime of
prosecution unless underminéy the discovery of some intervenifagt.” Johnsorv.
Constantellis221F. App’x 48, 50(2d Cir. 2007)(summaryorder)(quotingKinzerv. Jackson
316 F.3d 139, 14d Cir. 2003)).

As apreliminay matter,the SAC does notlarify thebasisfor chargingeachof the
individual Defendantsvith maliciousprosecution othehanthe conclusorgllegationthatthey
agreedo engagen themaliciousprosecution oPlaintiff. (SeeSAC  56) LenardHorneand
Davila, accordingo Cieslak,instruced Cieslakto arrestPlaintiff. (Tr. of RevocatiorHearingat
64:12-21). But Plaintiff does notdentify anyinvolvement ortheir partsin thecommencement
or continuation oPlaintiff's revocationproceedings Accordingly, themaliciousprosecution
claimis dismissedasto LenardHorneandDavila. SeeNortonv. Town ofislip, 678F. App’x
17, 20 n.32d Cir. 2017)(summaryorder)(affirming dismissalof maliciousprosecutiorclaim
againstdefendantbecauseomplaintfailed to allegesufficientpersonal involvementkiting
Farid, 593 F.3cat 249). That leaves Rosenblum abigslakastheremainingdefendants

accusedf maliciousprosecution, but thegreentitledto absolute ogualifiedimmunity.
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“Paroleofficers. . .receiveabsolutammunity for their actionsin initiating parole
revocationproceedings anith presentinghe casefor revocationto hearingofficers,because
suchactsareprosecutoriain nature.” Scottov. Almenas143 F.3d 105, 112d Cir. 1998);see
Whitev. Cty. of DuchessNo. 15-CV-8744, 20168/NL 4449720at*4 (S.D.N.Y.Aug. 23, 2016)
(“[P]arole officers and parole revocation specialists are entitled to absolute ingmidnan they
initiate parole revocation proceedings and present the case to revocatiog bffarers.”).
Parole officersare also entitled to absolute immunity for any liabitggulting from their
testimony at a revocation hearin§eeMiller v. Garrett, 695 F. Supp. 740, 745 (S.D.N.Y. 1988)
(extending absolute immunity to parole officer who, among other things, testifgeliminary
hearing);see alsdrolon v. Hennemad43 F. Supp. 2d 532, 536 (S.D.N.Y. 200®)ié well
established that testifying witnesses, including police officergraited to absolute immunity
from liability under § 1983 based on their testimopyciting Briscoe v. LaHug460 U.S. 325
(1983)),aff'd, 517 F.3d 140 (2d Cir. 2008). Additionallyarple officers receive qualified
immunity for preparing violation reports and recommending an arrestnwaBeottq 143 F.3d
at112.

Rosenblunwasthe parole revocatiospecialistiwho prosecutedhe caseat thefinal
revocationhearing,so heis absolutelyimmunefrom anyclaimsarisingfrom hisrolein that
hearing. Cieslakpresentedhe State’scaseat the preliminaryrevocationrhearingandwasa
witnessin thefinal revocatiorhearing,andthereforeheis immunefrom anyclaimsarisingfrom
hisrole in thosehearings.To theextentPlaintiff brings themaliciousprosecutiorclaim against
Cieslakbecauséne apparentlywrote theviolation report,(Tr. of PreliminaryHearingat4:11-13;
19:6-12),Cieslakis entitledto qualifiedimmunity. Therewasreasonableausepr atleast

arguablereasonableauseto prosecutdllaintiff for: (1) behavingn a mannethat“violate[s]
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the provisions o&nylaw to which heis subjectwhich providesfor penaltyof imprisonment’or
in amannerthat“threaten[s]the safetyor well-being ofhimselfor others,” 9 N.Y.C.R.R. §
8003.2(h); and (2failing to “comply with the instructions of [hidParoleOfficer,” id. §
8003.2().

Plaintiff argueghatMs. Felix’s recantatiordefeaeédreasonableauseasto thethree
chargedasedon 8§ 8003.2(h), bubr thereasongliscusse@bove herrecantatiordoes not
“malk]e apparent'the “groundless natuid th[ose]charges.”Lowth v. Town of Cheektowaga
82 F.3d 563, 571 (2d Cir. 1996At the very leastCieslakwould be entitled to qualified
immunity. Parole officers of reasonable competence would not agree that a domestic violence
victim’s recantation nullifiedeasonableause.To thecontrary,manyreasonablefficers would
regardit asirresponsiblego walk awayfrom a chargesupportedy contemporaneousctim
statementsnadein circumstancesorroboratingheir sincerity,simply becauséhevictim, when
testifyingin the presencef theallegedabuserchangeserstoryfor allegedreasonsas
unconvincingasMs. Felix’s claim thatshewentto the police onlyfor “emotional support,”Tr.
of RevocatiorHearingat 20:14-21:23)andembellishecher storyat the behest adinofficer, (Tr.
of Preliminay Hearingat 34:9-35:9).

Next, Plaintiff argueghattherewasnoreasonableauseo prosecute him fofailing to
complywith Cieslak’sdirectionto signthe document containirthe specialparole conditions
becausé_eonardHornesaidthatPlaintiff did not haveo sign. (P’s Opp.at 18-19.) The Court
disagrees Thedirectionto signappeas to be objectivelyeasonablkandPlaintiff concedese
understoodvhathewasdirectedto do. AlthoughLenardHorneinitially saidPlaintiff did not

haveto sign, by Plaintiff's accountshealmostimmediatelychangedhermind. (SAC 1120-23.)

9 Requiringa paroleeto signconditionsensureshattherewill beno laterdisputeregardingwhathe wastold or
understood.
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This accounts consistentvith Cieslak’stestimonythathecountermandetlenardHorneand
LenardHornethenagreedhatarrestingPlaintiff wasappropriate.(Tr. of RevocatiorHearingat
55:4-13, 63:15-19, 61:20-62:14, 64:12-2While it mayhavebeenconfusingandevenunfairto
tell Plaintiff thathehadto sign,thentell him heneednot,thentell him hehadto, thencharge
him for not doing soit is apparenfrom Plaintiff's version ofeventsthathe didrefuseto sign
andmaintainechis objectiorto doing so.(SAC | 20;seeTr. of PreliminaryHearingat 28:11-
31:4;Tr. of RevocatiorHearingat 89:8-93:5.)

At theleast paroleofficers of reasonable compancecoulddisagreeon whetherit was
properto chargePlaintiff for failing to complywith theinstructionto signthe documentAfter
all, thehearingofficer at the preliminaryhearingfound probableauseasto thatchargewhich
furtherbolsters theeasonableness prosecutindlaintiff for thatcharge. SeeDoe ex rel. Doe
v. Whelan732 F.3d 151, 156 (2d Cir. 2013) (noting reasonableness of officer’s action bolstered
by subsequent court findingAnd Plaintiff haspointedto no clearlyestablishedaw sayingthat
a supervimg officer’'s temporary overrulingf a subordinatefficer’s directivemeanshe
subordinatefficer cannotchargetheparoleefor refusingto follow the orderthatprecedecbr
followed that supervisoss statement.SeeéWesby 138S. Ct. at 591 (qualifiedimmunity
appropriatevhereillegality not obviousandno precedent“much lessa controllingcaseor
robust consensus oases-[hasfound] a Fourth Amendmentolation undersimilar
circumstances”jinternalquotationmarksomitted);id. at 590(given“imprecisenature”of
probablecausestandard, Supreme Colnds“stressedheneedto identify acasewherean
officer actingundersimilar circumstances. .washeldto haveviolatedthe Fourth

Amendment”)(internalquotationmarksomitted).
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In sum,Plaintiff's maliciousprosecutiorclaim againsgll of the individualDefendantss
dismissed.

V. LEAVE TO AMEND

Leaveto amenda complaint should bieeely given“when justicesorequires.” Fed.R.
Civ. P.15(a)(2). It is “within the soundliscretionof thedistrict courtto grantor denyleaveto
amend.” McCarthyv. Dun & BradstreetCorp, 482 F.3d 184, 20d Cir. 2007). “Leaveto
amend thoughliberally grantedmay properlybedeniedfor: ‘unduedelay,badfaith or dilatory
motive on thepartof the movantrepeatedailure to curedeficienciesoy amendments previously
allowed,undue prejudicéo the opposingartyby virtue ofallowanceof theamendmentutility
of amendmentgtc.” Rudolov. City of N.Y, 514 F.3d 184, 19@d Cir. 2008) (quoting-oman
v. Davis 371U.S.178, 182 (1962)).

Plaintiff hasamendedis complaintwice, (seeDocs.17, 24) afterhaving thebenefitof
apre-motionletterfrom Defendantutliningtheir propo®d groundsor dismissal(seeDoc.
13),andthe discussioat the November 6, 2013re-motion conference(Minute Entry dated
Nov. 6, 2017).Plaintiff's failureto fix deficienciesn his previoupleadingsafterbeing
providedamplenoticeof them,is alonesufficientgroundto denyleaveto amendsua sponte
Seeln re EatonVanceMut. Fundg-eelLitig., 380F. Supp. 2d 222, 24(5.D.N.Y.2005)
(denyingleaveto amendbecauséthe plaintiffs havehadtwo opportunitiedo curethedefectsn
their complants, including aprocedureghroughwhich the plaintiffs were provided notice of
defectsn the ConsolidatedmendedComplaintby thedefendanteandgivenachanceo amend
their ConsolidatedAmendedComplaint,”and“plaintiffs have nosubmitteda propose@amended
complaintthatwould curethesepleadingdefects”),aff'd sub nomBellikoffv. Eaton Vance

Corp., 481 F.3d 110, 11@d Cir. 2007)(“[P]laintiffs werenotentitledto anadvisory opinion
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from the Court informinghemof thedeficienciesn the complainandthenan opportunityto
curethosedeficiencies.”)internalquotationmarksomitted);seealso Paynes. MalemathewNo.
09-CV-1634, 201WL 3043920at*5 (S.D.N.Y.July 22, 2011)*That Plaintiff wasprovided
notice of higpleadingdeficienciesandthe opportunityo curethemis sufficientgroundto deny
leaveto amendsua sponts).

Further,Plaintiff hasnotaskedto amendagainor otherwisesuggestedhatheis in
possessionf factsthatwould curethedeficienciesdentifiedin this opinion. Accordingly, the
Courtdeclinesto grantleaveto amendsua sponte SeeTechnoMarine SA. Giftports,Inc., 758
F.3d 493, 50%2d Cir. 2014)(plaintiff neednot begivenleaveto amendf hefails to specify
how amendmentvould curethe pleadingdeficienciesn hiscomplaint);Gallopv. Cheney 642
F.3d 364, 3692d Cir. 2011)(district court did noterrin dismissingclaim with prejudicein
absencef anyindicationplaintiff could or would provide additionallegationdeadingto
differentresut); seealsoLoreleyFin. (Jersey)No. 3 Ltdv. WellsFargoSecs.|.LC, 797 F.3d
160, 190(2d Cir. 2015)(denialof leaveto amendwould be propewhere“requestgivesnoclue
asto how thecomplaint’sdefectswould be cured”) (internalquotationmarksomitted).

V. CONCLUSION

For thereasonstatedabove Defendantsmotion,(Doc. 27)is GRANTED. Causef
Action One, Two, andThreearedismissedor failure to stateaclaim, andCauseof Action

Four,Five,andSix aredismissedaswithdrawn TheClerk of Courtis respectfullydirectedto
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terminatethe pending motior(Doc. 27), effecttheamendmentlescribedn footnote one above,

andclosethecase.
SO ORDERED.
Dated: July 23, 2018

White Plains,New York : igﬁ ﬁ .a 2

CATHY SEIBEL,U.S.D.J.
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