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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK
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No. 16-CV-8237 (KMK)
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OPINION & ORDER
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V-
RUPERT X. LI,
Defendant.
Appearances:

David J. Adler, Esq.
McCarter & English LLP
Newark, NJ
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John G. McCarthy, Sr.
Smith, Gambrell & Russell, LLP
New York, NY
Counsel for Plaintiff
Rupert X. Li
Hong Kong
Pro Se Defendant
KENNETH M. KARAS, District Judge:
Plaintiff Development Specialists, Inc. (“Plaffi)) brings this Action in its capacity as

the Plan Administrator for Coudert Brothers Lideeking confirmation of an arbitration award
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rendered against Defendant Rupérti (“Defendant”). UnitedStates Bankruptcy Judge Robert
D. Drain issued proposed findings of factd conclusions of law on October 21, 2016,
recommending that the Court coni the arbitration award.SgeDkt. No. 1.) For the reasons to
follow, the Court declines tadopt the proposed findings acohclusions of the bankruptcy
court.

|. Background

A. Factual Background

The following facts are taken from the sworn declaration of John G. McCarthy, submitted
in support of Plaintiff's Motion TaConfirm Arbitration Award. $eeDecl. of John G. McCarthy
in Supp. of Mot. To Confirm Arbitration Awd (“McCarthy Decl.) (Dkt. No. 14, 08-AP-1475
Dkt.).)

Coudert Brothers LLP (“Coudert”) was ant@mational law firm headquartered in New
York and organized as a New York limited liability partnershipedidf 2.) Coudert dissolved
on August 16, 2005sée id), and on September 22, 2006, Couditgtl a voluntary petition for
bankruptcy under Chapter 11 of the Bankruptcy Aadbe bankruptcy court of the Southern
District of New York, 6ee idf 4). On August 27, 2008, thertkauptcy court confirmed the
First Amended Plan of Liquidation (the “Plan”)Sde id. Pursuant to the Plan, any former
partner in Coudert could execute a Parttipg Settlement Agreesnt with the Plan
Administrator, Plaintiff, to fulfill his or heobligations to Coudert with respect to any
outstanding amounts owedSde idf 5.) Defendant, a former partner in Coudestg(id . 3),

did not execute a Participating Settlement Agrexenor otherwise participate in the Plased id.

18).



Shortly after the effective date of the R|®laintiff commenced adversary proceedings
against several partners in Cotgdancluding Defendant, who had npéarticipated in the Plan.
(See idY 9.) The complaint against f2adant stated claims fordmch of contract, avoidance
and recovery of fraudulent transfers, and unfinished busin8s® if) The complaint sought
damages in the amount of $98,583.78ed idf 10.) The claim for unfinished business was
thereafter withdrawn. See idf 11.}

On June 17, 2013, Plaintiff moved to compdiitaation of the claims in the adversary
proceedings relating to breach of contractaoy partner domiciled in foreign countries,
including Defendant, who s&des in Hong Kong. See idf 14.) The motion was brought
pursuant to a Partnership Agment, executed in May 11, 2001, wherein Defendant and other
partners agreed to arbitrateNiew York City any disputes relatdo the Partnership Agreement.
(See idf 13;see alsaMcCarthy Decl. Ex. B, at 34.Dn July 19, 2013, the bankruptcy court
granted Plaintiff's motion and compelled arbtton of the contractetated disputes.Sge
McCarthy Decl. 1 15.) Prior to the commencenwdrdrbitration, sevetgartners, though not
Defendant, settled with Plaintiff.Sée id{ 16.)

On or about September 6, 2013, Plaintiffrctbenced arbitration against 10 foreign
partners (“Respondents”), inding Defendant, before the Imational Centre for Dispute
Resolution (the “ICDR”) of the Americafirbitration Association (the “AAA”). $ee idf 17.)
The arbitrator conducted a preliminary conference call on April 10, 2@ti¢e of which was
served on all parties by the ICDRSee idf 19.) The arbitrator ultimately decided to conduct

all proceedings telephonically to accommodate the various foreign partSessid{ 23.)

! The McCarthy declaration avers that “f@edant] ignored the [c]ourt’s processseé
McCarthy Decl. § 12), but does not explain wécific process or orders of the court
Defendant ignored.



Hearings were held telephonicatiyp July 15, 2014 and August 1, 201&e¢ idf 24.) Though

notice was delivered to all Respondents, no Respragigpeared or otherwise participated in

those hearings.Sge id. The arbitrator solicited additional teaial from Plaintiff to ensure that
Respondents had been given adequate noticeatlicted another conference call on October

30, 2014. Lee idf 25.) Notice was again provided to each Respondent, none of whom offered
objections to the proceedingsSef id). After the close of the haags, the arbitrator invited

Plaintiff and Respondents to submit additional evidence, but only Plaintiff took advantage of that
opportunity. See idf 26.)

At one point in the proceeatlys, one Respondent, Jeremgejuh Bartlett, challenged the
venue of the arbitration, butahchallenge was deniedSde idf 22.) Other than an email to the
ICDR joining Bartlett's challengeséeMot. To Confirm an Arbitration Award Pursuant to 9
U.S.C. 8§ 9 ("Mot. To Confirm”) Ex. A (“FineAward”), at Schedule D-3 (Dkt. No. 13, 08-AP-
1475 Dkt.)), Defendant did not paipate in the arbitrationséeMcCarthy Decl. 1 20).

On September 30, 2015, the arbitrassued a Final Award.Sée idf 28.) The Final
Award resolved the claims against each Respond&et if). After determining that Defendant
had received adequate notice of the proceedisgs,ifl.J 30;see alsd-inal Award at Schedule
D-3), the arbitrator determined that Pldintiad adequately provahat Defendant owed
$98,583.70 in damages, pre-award interegtiénamount of $63,590.54, and costs for the
arbitration proceeding in the amount of $8,717.86¢e(idf 32)? Defendant has not paid any

portion of the amount owedSée idf 33.)

2 The McCarthy declaration states that “Suah,” an otherwise udentified party, owed
these amounts.SeeMcCarthy Decl. § 32.) The Court ptases that this is a typo, perhaps
mistakenly left over from a draft ofeéhdeclaration in a different proceeding.
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B. Procedural History

Plaintiff filed the original complaint ithe adversary proceeding on September 21, 2008.
(SeeDkt. No. 1, 08-AP-1475 Dkt.) Service of the complaint on Defendant via FedEx was
verified by way of a Certificate dervice filed February 6, 2009SdeCertificate of Service
(Dkt. No. 4, 08-AP-1475 Dkt).) After the Fihaward was rendered, Plaintiff moved in the
bankruptcy court to comm the Final Award. $eeMot. To Confirm.) Defendant did not
oppose the motion. Because the adversary proweeda non-core proceeding, on October 21,
2016, Judge Drain issued his Proposed Findingsaf &d Conclusions of Law to this Court.
(SeeDkt. No. 1.) Defendant offered no objectimnthe proposed findings and conclusions.
Defendant has, in fact, not participatedtrerwise appeared the adversary proceeding.

[I. Discussion

A. Standard of Review

The bankruptcy code provides that bankrupttges are empowetdo hear non-core
proceedings that are otherwiséated to a bankruptcy case. @8.C. § 157(c)(1). In such
cases, and absent consent by the partiesabddjudication by the bankruptcy court, the
bankruptcy judge must submit pragaal findings of fact and conclusions of law to the district
court. Id. Final judgment may then be entered intsa case only afterehdistrict court has
“consider[ed] the bankruptcy judge’s proposed firgdi and conclusions and . . . review[ed] de
novo those matters to which any party tiaeely and specifically objected.ld. Although the
text of the statute mandatesmt®/o review only with respect tbhose matters to which a party
has timely and specifically objected, the SupremarChas nonetheless instted that “[t]he
district court must . . . reew those proposed findings acohclusions de novo and enter any

final orders or judgments.Exec. Benefits Ins. Agency v. ArkisdB4 S. Ct. 2165, 2172 (2014)



(italics omitted) (citing28 U.S.C. § 157(c)(1)see also id(*Put simply: . . . . [i]f a matter is
non-core, and the parties have nohsented to final adjudicati by the bankruptcy court, the
bankruptcy judge must propose findings of fact emadclusions of law. Then, the district court
must review the proceeding de novo and reimal judgment.” (italics omitted)).

Although the Complaint claims that the atsagy proceeding is a “core proceeding”
pursuant to 28 U.S.C. § 157(b)(2)(HPlaintiff in its Proposed Rdings of Fact and Conclusions
of Law has changed course and arguesalmibceeding seeking damages for a prepetition
breach of contract is a non-core proceedir8eeProposed Findings of Fact and Conclusions of
Law 6 (Dkt. No. 13-1, 08-AP-1475 Dkt.).) Plaintiff correct that the Btant proceeding is non-
core. See In re Orion Pictures Corpt F.3d 1095, 1102 (2d Cir. 1993) (“[A] breach-of-contract
action by a debtor against a pai® a pre-petition contract . is non-core.”). Thus,
notwithstanding that Defendant has interpaseabjections to & proposed findings and
conclusions, the Court is obliged todertake a de novo review of the record.

B. Analysis

1. Subject Matter Jurisdiction

“The [Federal Arbitration Act (the “FAA")Ltreates a body of federal substantive law
establishing and governing the duty to hoagreements to arbitrate dispute§fencore Ltd. v.
Degussa Engineered Carbons L.848 F. Supp. 2d 410, 420 (S.D.N.Y. 20X¥e also
Mitsubishi Motors Corp. VSoler Chrysler-Plymouth, Inc473 U.S. 614625-26 (1985f*[T]he
preeminent concern of Congress in passing tAd\JRwvas to enforce private agreements into
which parties had entered,” a concern which ‘rezgithat we rigorously enforce agreements to

arbitrate.” (quotingDean Witter Reynolds Inc. v. Bydi70 U.S. 213, 221 (1985)). The FAA



applies to contracts “evidencing a trangacinvolving commerce.” 9 U.S.C. § &e also
Adams v. SuozzA433 F.3d 220225 (2d Cir. 2005). Among other things, the FAA stipulates:
If the parties in their agreement haagreed that a judgment of the court

shall be entered upon the award made putdoahe arbitration, and shall specify

the court, then at any time within one ya#ter the award is nd@ any party to the

arbitration may apply to the court so syiieci for an order confirming the award,

and thereupon the court must grant sachorder unless the award is vacated,

modified, or corrected as prescried88] 10 and 1Df this title.

9 U.S.C. 8 9. “If no court is specified in ther@gment of the parties, then such application may
be made to the United States court in and ferdistrict within which such award was made.”
Id.

As the Second Circuit has observed, “[i]t does not follow . . . that simply because the
contract in issue involves intéase commerce, a federal cobés jurisdiction to confirm the
[arbitration] award and enter judgmen¥arley v. Tarrytown Assocs., Ind.77 F.2d 208, 210
(2d Cir. 1973). For a court to have jurisdiction over confirmation of an arbitration award, the
FAA makes clear that the parties shhhave “agreed that a judgmeftthe court shall be entered
upon the award.ld. (quoting 9 U.S.C. 8 9). Howevezyen where there is no explicit
agreement in the contract pidwg for entry of judgment upoime award, if the arbitration
clause provides for arbitration puesu to a specific set of arbitration rules, that language “is
sufficient to incorporate theules into the agreementld. (citing Reed & Matrtin, Inc. v.
Westinghouse Elec. Corpl39 F.2d 1268 (2d Cir. 1971pee also Idea Nuova, Inc. v. GM
Licensing Grp., InG.617 F.3d 177, 181 (2d Cir. 2010) (“We thasclude that when . . . parties
expressly agree to submit their commercigpdiss to AAA arbitration for resolution, such
language is reasonably understoedhout more, to agree tolatration pursuant to AAA rules

and to the incorporain of those rules intthe parties’ agreement.” (citation and internal

guotation marks omitted)gf. Phoenix Aktiengesetisaft v. Ecoplas, Inc391 F.3d 433, 436 n.2



(2d Cir. 2004) (“[O]ur cases havmt required that coesit be explicit in ordeto satisfy § 9.”).
The AAA rules for arbitration providthat “[p]arties taan arbitration undethese rules shall be
deemed to have consented that judgment dpem@rbitration award may be entered in any
federal or state court havifgrisdiction thereof.” Amegan ArbitrationAssociation,
Commercial Arbitration Rules and Mediation Procedure52(c) (July 1, 2016),
https://www.adr.org/aaa/ShowProperty?nodeld=/UCM/ADRSTG_004108&8om=Ilatestreleas
ed. Thus, if an arbitration aggment provides that tlaebitration will beconducted pursuant to
the AAA rules, or that disputes will be sultied to the AAA for arbitration, that language is
sufficient to confer jurisdictiopursuant to 8§ 9 of the FAASee Idea Nuovy#®17 F.3d at 182
(“[P]arties to AAA arbitration consent to judaticonfirmation of final arbitral awards.”Noble
Ams. Corp. v. Iroquois Bio-Energy Co., LLo. 12-CV-3236, 2012 WL 5278505, at *2
(S.D.N.Y. Oct. 25, 2012) (“[W]heras in this case, an agreemgrorporates the AAA [r]ules,
the FAA’s ‘consent to confirmation’ requiremastmet and a court has jurisdiction to confirm
the award.”).

Here, the arbitration agreemegrovides that “[a]ny disputer controversy arising under
or in connection with this Agreement among plagties subject hereto shall be determined by
arbitration pursuant to the rgl®f the American Arbitration gsociation.” (McCarthy Decl. Ex.
B, Art. 13(a).) The law in the Second Circuitlear that this clause is sufficient to vest the
Court with jurisdiction, pursuant to 9 U.S.C. &® enter a judgmenbafirming the arbitration

award.



2. Personal Jurisdiction

a. Amenability to Jurisdiction

Although Defendant has not appeared in #aon, the Court is nonetheless obliged to
determine whether it has persopalsdiction over DefendantSee, e.gln re Arbitration
Between Trs. of N.Y. Joint Bd. Scholarship Fund & Morrison Mfg. Kim. 95-CV-9494, 1996
WL 22980, at *1 (S.D.N.Y. Jan. 23, 1996) (comsidg whether the court had personal
jurisdiction over nonappearirdgfendant before confirmg an arbitration awardJirs. of
Amalgamated Ins. Fund v. Halltex Clothing Odo. 85-CV-2283, 1985 WL 1621, at *1
(S.D.N.Y. June 12, 1985) (samsge alsdMwani v. bin Laden417 F.3d 1, 6 (D.C. Cir. 2005)
(“[A] court should satisfy itself tht it has personal jisdiction before entering judgment against
an absent defendant.9f. Sinoying Logistics Pte Ltd. Yi Da Xin Trading Corp619 F.3d 207,
213 (2d Cir. 2010) (“[B]efore a court grants atiao for default judgment, it may first assure
itself that it has personal jurisdiction over the defnt.” (citations omitted)). By consenting to
arbitration in New York, Defendant has agreebécamenable to the persl jurisdiction of this
Court. See Doctor’s Assocs. v. Stya88b F.3d 975, 983 (2d Cir. 1996) (“A party who agrees to
arbitrate in a particular jurisdiction consents not only to perganadliction but also to venue of
the courts within tht jurisdiction.”);see also Hermés of Paris, Inc. v. Swain. 16-CV-6255,
2016 WL 4990340, at *2 (S.D.N.XGept. 13, 2016) (“A party whagrees to arbitrate in a
particular jurisdiction consents to both persquasdiction and venue of the courts within that
jurisdiction.”); NGC Network Asia, LLC v. PAC Pac. Grp. Int'l, Indo. 09-CV-8684, 2010 WL
3701351, at *3 (S.D.N.Y. Sept. 20, 2010 signing the [agreement tarbitrate], [the objecting
party] agreed to arbitrate in New York and tlalso consented to personal jurisdiction and venue

in this district.”). Defendant is, accordingly, amaéte to the personal jsdiction of the Court.



b. Service of Process

Even though Defendant is amenable to thmisgliction of this Court, there is, however,
the additional question of whether Defendans weoperly served, thus completing the Court’s
exercise of personal jurisdictiorsee Waldman v. Palestine Liberation Q&85 F.3d 317, 327
(2d Cir. 2016) (explaining thatt]p exercise personal jurisdictidsawfully, . . . . the plaintiff's
service of process upon the defendant must haea procedurally propg(internal quotation
marks omitted))cert. filed No. 16-1071 (Mar. 7, 20173ge also Miss. Publ'g Corp. v.
Murphree 326 U.S. 438, 444-45 (1946) (“[S]ervicessimmons is the procedure by which a
court having venue and jurisdiction of the subjeatter of the suit asserts jurisdiction over the
person of the party served.”). Riaff offers little disassion of this issue, but a close look at the
Federal Rules of Civil Proceduasd the relevant case law reveals that this is not a simple
guestion.

The FAA states that if an adverse partydisesident of the district within which the
award was made, such service shall be made upaadiierse party or his attorney as prescribed
by law for service of notice of matn in an action in the same cbotr9 U.S.C. § 9. If, however,
the adverse party is a “nonresident, then thee@of the applicatioshall be served by the
marshal of any district within which the adse party may be found in like manner as other
process of the court.Id. Thus, “the statute does notovide for service ahe respondent at any
location that does not lieithin a judicial districtof the United States.Marine Trading Ltd. v.
Naviera Commercial Naylamp S,879 F. Supp. 389, 391 (S.D.N.Y. 1995).

Defendant is a foreign party, cantly residing in Hong Kong.SgeCertificate of
Service 1 3 (Dkt. No. 4, 08-AP-1475 Dkt.).) Seevhere is thus governed by the ordinary rules

for service of a summons and complaint on a éprgiarty set forth in the Federal Rules of Civil
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Procedure.See Marine Trading Ltd879 F. Supp. at 391-9%¢e also In re Arbitration Between
InterCarbon Bermuda, Ltd. & Q&x Trading & Transp. Corp146 F.R.D. 64, 67 (S.D.N.Y.
1993) (“[T]he [c]ourt has concluded that [8] 12pides no method of service for foreign parties
not resident in any distt of the United States, and thag tbroper fallback provision for service
of process is Fed. R. Civ. P. 4.”).

Federal Rule of Civil Procedure 4(f) provideat individuals in foeign countries may be
served:

(1) by any internationally aged means of service that is reasonably calculated to

give notice, such as dke authorized by the Hague Convention on the Service

Abroad of Judicial an&xtrajudicial Documents;

(2) if there is no internationally agre@deans, or if an international agreement

allows but does not specify other medmnsa method that is reasonably calculated

to give notice:

(A) as prescribed by the foreign counsryaw for service in that country in
an action in its courtsf general jurisdiction;

(B) as the foreign authoritglirects in regonse to a leer rogatory or letter
of request; or

(C) unless prohibited by tHereign country’s law, by:

() delivering a copy of the summons and of the complaint to the
individual personally; or

(i) using any form of mail that ehclerk addresses and sends to the
individual and that requés a signed receipt; or

(3) by other means not prohiéd by international agreement, as the court orders.
Federal Rule of Civil Procedurel¥{urther provides that if serse is made under Rule 4(f)(2) or
(H(3), service must be proved “by a receipt signed by the addressee, or by other evidence
satisfying the court that the summons and complaere delivered to the addressee.” On

August 22, 2016, the Clerk of Court of the Unittdtes Bankruptcy Court for the Southern

11



District of New York filed a Certification of Feign Mailing indicating tht notice of the hearing
on Plaintiff’'s Motion To Confirm amrbitration Award had been sed by registered mail, with
a return receipt requested, to Dedant at his office in Hong Kong SéeCertification of Foreign
Mailing (Dkt. No. 17, 08-AP-1475 Dkt.).) Aldugh the document contains a receipt for
registered mail addressed to Defendant, the fafrmail did not require a signed receipt as
required by Rule 4(f)(2)(C)(i)).There is thus a question of ather service in this manner on
Defendant was adequate.

More critically, however, the document refigonly that notice of the hearing on the
pending Motion was delivered via this method.leRuirequires service of the summons and
complaint on each defendant, and thereforeicenf the summons and complaint on Defendant
must also have been effected pursuant to Rule 8@g-ed. R. Civ. P. 4(a)—(c¥ee also
Bidonthecity.com LLC \Halverston Holdings Ltd.No. 12-CV-9258, 2014 WL 1331046, at *6
(S.D.N.Y. Mar. 31, 2014) (“In ta absence of effecevservice of summons, a federal court may
not exercise personal jurisdioti over a defendant.”). Service of the summons and complaint
was effected, or at least was attempted to haen effected, on February 6, 2009 by an agent of
Plaintiff through FedEx and First Class Mail semthe last known address of Defendant, in
Hong Kong. SeeCertificate of Service (Dkt. Nat, 08-AP-1475 Dkt.).) The Court will
therefore examine each mode afvéee prescribed by Rule 4(f) to determine whether service of
the summons and complaint was properly effected here.

i. Rule4(f)(1)

Rule 4(f)(1) allows for sergie through “any internationally agreed means of service that

is reasonably calculated to gimetice, such as those authedizby the Hague Convention on the

Service Abroad of Judicial ariektrajudicial Documents.” Fed. Riv. P. 4(f)(1). The Hague
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Convention sets forth, for participating coues; a detailed method sérvice whereby each
participating state designateS8Gentral Authority” to receiveequests for service from other

states. Convention on Service Abroadwdidial and Extrajudi@l Documents (“Hague
Convention”) art. 2, Nov. 15, 1965, 20 U.S.T138Hong Kong is a signatory to the Hague
Convention regardingervice abroadSee Mclintire v. China MediaExpress Holdings, ,|827

F. Supp. 2d 105132 (S.D.N.Y. 2013)Silver Top Ltd. vMonterey Indus. LtgdNo. 94-CV-5731,

1995 WL 70599, at *2 (S.D.N.Y. Feb. 21, 1995). Ehisrno suggestion by Plaintiff, and no
evidence in the record, that seeson Defendant was ever attempted via the procedure suggested
by Article 2 of the Hague Convean. Service was therefore reffected pursuant to the Hague
Convention as allowed by Rule 4(f)(1).

The Court is cognizant of the fact thatiéle 10(a) of the Hague Convention provides
that if the “State of destitian does not object, the presemr@ention shall not interfere with
(a) the freedom to send judicial documents, by past@hnels, directly to persons abroad . .. .”
Hague Convention art. 10. Hong Kongsheot objected to Article 10(aee
Declaration/Reservation/Notification: 8pial Administrative Region of Hong Kagng
https://www.hcch.net/en/instruments/conventions/status-
table/notifications/?¢d=393&disp=resdn (last visited Mar. 30, 2013¢g also Altos Hornos de
Mexico, S.A.B. de C.V. v. Rock Res.,lltid. 15-CV-1671, 2015 WL 6437384, at *2 (S.D.N.Y.
Oct. 19, 2015) (“Declarations regarding thegda Convention that apply to the Special
Administrative Region of Hong Kong do not includlejection to service undérticle 10(a).”).
The Second Circuit has held that where thgpient country is a ghatory to the Hague

Convention and has not objectedfdicle 10(a), service on@efendant via mail is not in
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violation of the Hague Conventiorsee Ackermann v. Levjn&8 F.2d 830, 838—-39 (2d Cir.
1986)3

That leaves open the question of whe@wice pursuant to Article 10(a) is an
“internationally agreed means of service” autbed under Rule 4(f)(1), such that service on
Defendant via mail would satisfy the Federal Ruwé Civil Procedure. Some courts in the
Second Circuit have interpreted Article 10@)d Hong Kong’s nonobjection, to mean that
service via mail is, in fact, an “intestionally agreed means of servic&eée Bidonthecity.cam
2014 WL 1331046, at *7 (holding tht&tte Hague Convention provisléor “service by mail if the
receiving state does not objectTyeeline Inv. Partners, LP v. KorgNo. 07-CV-1964, 2007
WL 1933860, at *5 (S.D.N.Y. July 3, 2007) (“Sincedsl| has not objectdd Article 10(a) of
the [Hague] Convention, serviterough internationakegistered mail remains an acceptable
method of serving [the defendant], an indival defendant who sedes in Israel.”)Silver Top
Ltd., 1995 WL 70599, at *2 (“Since Hong Kong did mdiject to Article 10, service of process
by registered mail is an appragte method of service indhcountry under the [Hague]
Convention.” (citation omitted)). Some of these cases rely on the Second Circuit case
Ackermann v. Levin@88 F.2d 830 (2d Cir. 1986). Thetlze Second Circuit determined that
because the United States “has made no objetitire use of ‘postal channels’ under Article
10(a), service of process by rsigred mail remains an appragig method of service in this
country under the Conventionld. at 839. The court added thatether the service at issue in

that case was compliant with Rule 4 wasélevant because the United States has made no

3 A pending Supreme Court ca¥éater Splash, Inc. v. MenoNo. 16-254, has called the
holding of Ackermanrinto question. However, until ttf&upreme Court decides otherwise,
Ackermanrns the law of the Second Circuit, andaimy event, for the reasons discussed below,
Plaintiff has not effected valiservice of process on Defendant, and therefore even were
Ackermanroverruled, that would not affect the outcome here.
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declaration or limitation to its téication of the Convention regard) Federal Rule 4, or Article
10(a) of the Convention or otherwise redjag mail service under the Conventiond:. at 840.

Ackermanrdoes not resolve the cdsefore the Court. IAckermannRule 4 was not at
issue because the action was an effort to enfo6erman judgment in an American court, and
the question before the Second Circuit was whdtlteeGerman plaintiff had properly effected
service under the Hague Convention such that the judgment could be enforced in the United
States.See idat 837. The Second Circuit’s consion that “the [Hague] Convention
‘supplements’—and is manifesthot limited by—Rule 4,"d. at 840, thus did not suggest that
service effected in a United States District Gogred not comply with Rule 4, only that Rule 4
does not limit the types of sece the Hague Convention permits defendants residing in the
United States. Moreovefckermanrwas decided prior to the 1993 amendments to Rule 4,
which incorporated by referea the means of service confgdated by the Hague Convention
and explained the interactiontixeen the rules of the Hague@ention and the Federal Rules
of Civil Procedure.Seefed. R. Civ. P. 4(f) advisory committee’s note to 1993 amendment. The
Second Circuit thus has not spoken on theeismre: whether Article 10(a) of the Hague
Convention creates an “interratially agreed means of servicgithin the meaning of Rule
4(f)(1).

The Ninth Circuit, however, has addsed this precise issue. Brockmeyer v. May383
F.3d 798 (9th Cir. 2004), the court agredth the Second Citgt’s decision inAckermanrthat
Article 10(a) of the Hague Convénh does not prohibit seice via mail, so long as the recipient
country does not objecSee idat 802. But, the Ninth Circuit alswted that “Aticle 10(a) does
not itself affirmatively authorize internationalail service. It merely provides that the

Convention ‘shall not interfeneith’ the ‘freedom’ to use podtahannels if the ‘State of
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destination’ does not object to their uséd: at 803—04. The Ninth Circuit pointed to the
Rapporteur for the Convention’s explanation wibpect to Article 10(ahat “[i]t should be
stressed that in permitting the utilization of @bghannels, . . . the draft convention did not
intend to pass on the validity tifis mode of transmission undée law of the forum state.ld.
at 804 (internal quotation marks dtad) (quoting 1 Bruno A. Ristainternational Judicial
Assistanc& 4-3-5, at 205 (2000)). The court camdzd that it “must look outside the Hague
Convention for affirmative authorization of thdernational mail service that is merely not
forbidden by Article 10(a),” and added thaajiiy affirmative authorization of service by
international mail, and any requirements as to tiew service is to be accomplished, must come
from the law of the forum in which the suit is filedld. With respect to Rule 4(f)(1), the Ninth
Circuit determined that “Rule 4(f)(1) doast go beyond means of service affirmatively
authorized by international agreements\d ahat because the Hague Convention does not
affirmatively authorize service via mail, sergivia mail was thereforet an “internationally
agreed means” of service gpuant to Rule 4(f)(1)See id. The court also addressed other means
of service under Rule 4(f), discussed beldee idat 804-08.

Some courts in the Secondr€liit have insisted th&rockmeyeis at odds with
Ackermann See, e.g.Treeline 2007 WL 1933860, at *5 n.5 (describiAgkermanrand
Brockmeyeis a “circuit split”);Papir v. WurmsNo. 02-CV-3273, 2005 WL 372061, at *4
(S.D.N.Y. Feb. 15, 2005) Ackermanns the law of th[e] [Second] Circuit and forecloses
reliance orBrockmeyer). These cases misapprehend the I&ekermanrdid not reach the
guestion of whether the servicetivat case complied with Rule 4 because the judgment sought to
be enforced had been obtained fo@ign court—the sole questionAtkermannvas whether

the service that had been effected by a German plaintiff in a German court was in accordance
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with the Hague ConventiorSee Ackermani’88 F.2d at 837. The court’s discussion of Rule 4
was only in reference to the fabiat Rule 4 does notstict how plaintiffsfrom other countries
may serve a defendant residing in the UnB¢aites pursuant to the Hague ConventiSee idat
840. InBrockmeyerthe Ninth Circuit agreed with the holdingAtkermanrthat service via

mail is not in conflict with the Hague Conventi@ee383 F.3d at 802, but, because the case
involved service of process for a suit initiatedhe United States, went further to examine the
impact of Rule 4(f)see idat 803—04. That the Ninth Circuit waequired to confront a question
not before the Second Circuit, and on whichS$lkeeond Circuit has yet to rule, does not indicate
a disagreement between the courts.

Having concluded there is no Second Cirtaut on point, the Court is then left to
determine whether service via mail is an “inteéiorzally agreed means of service” within the
meaning of Rule 4(f)(1). On thmoint, the Court finds the reasoningBrockmeyepersuasive.
Indeed, the Ninth Circuit appandndid not even consider thesue a close one, as it dedicated
only one paragraph to discussing Rule 4(f)(Ihe plain language of the Hague Convention
does not expressly authorize service via maile-@wonvention is, in words and effect, agnostic
on the topic. As “Rule 4(f)(1) does not go beganeans of service affirmatively authorized by
international agreementsd. at 804, and the Hague Convention makes no affirmative
authorization of serviceia mail, service via mail is not appropriate form of service under
Rule 4(f)(1) on a defendant residing in a coutiiyt is a signatorio the Hague Convention,
absent some other international agnent providing for service via mail.

The cases in the Second€liit suggesting otherwisse unpersuasive. In
Bidonthecity.comthe court, though approvirsgrvice via mail pursuant ®Rule 4(f)(1), made no

mention of the text of the rule, and nor dié ttourt address whether Article 10(a) provided
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affirmative authorization of service via malil, itgag only the uncontroverdidact that the Hague
Convention “allows” for servie through postal channels. Z20WL 1331046, at *7. But while
the Hague Convention allows for service thropghtal channels, that is far different from
providing for such service throught@émnational agreement, whichvughat Rule 4(f)(1) requires.

In Treeline the court concluded that becausads$ and the United States are both
signatories to the Hague Convention, and becAusge 10(a) “permits service through mailing
of ‘judicial documents, by postal channels, diketo persons abroad,” service via mail was
appropriate. 2007 WL 1933860, at *5. But agagrmittingservice via mail, to the extent the
Hague Convention indicates that it “shall ngenfere” with the freedom to send judicial
documents via mail, is different froexpressly authorizingervice via mail such that it could be
said to be an “internationally agreed meanseav¥ice.” The most natural reading of the Hague
Convention, coupled with the commentarytlué Rapporteur for the Convention cited by the
Ninth Circuit, is that the Hagu€onvention endeavored notdasturb existing agreements or
understandings between rwats regarding service pfocess via mail.

Rule 4(f)(1) requires that tHerm of service must be “agreed” upon. To hold that a form
of service on which the Hague Conventioexpressly agnostic is “aged” upon would not only
ignore the plain text of the rulg,would also call intserious question the need for Rules 4(f)(2)
and (3), which offer detailed rules for effexjiservice in ways n@rovided, but also not
prohibited, by international agreement. Thugawse service via mail andefendant residing in
a country that is a signatoty the Hague Convention is nahsent other evidence to the
contrary, an “internationally agreed means o¥ise,” Rule 4(f)(1) cannot serve as the basis for

service of process in this circumstance.
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ii. Rule4(f)(2)

Rule 4(f)(2) allows service bgertain prescribed methods reasonably calculated to give
notice, provided there is either “no internationatyeed means,” or “anternational agreement
allows but does not specify other means.” As noted above, Article 10 of the Hague Convention
provides that if the “State of destinatidaes not object, the presefonvention shall not
interfere with (a) the freedom to send judiciatdments, by postal channels, directly to persons
abroad,” Hague Convention art. 10, and Hong Kloag not objected to this subdivision of
Article 10. The relevant internahal agreement themafe “allows” service oprocess via mail,
but does not explicitly provide for such service, stating ordy tithe Hague Convention “shall
not interfere” with service by that means. S$evmay therefore be effected under Rule 4(f)(2),
subject to the conditiorset forth in that rulé.

Two provisions are relevant here. First]Jd&R4(f)(2)(A) states that service may be
effected “as prescribed by the foreign countryig far service in that country in an action in its
courts of general jurisdiction.” Theles of the High Court of Hong Kong provide:

(1) A writ must be served personally on edefendant by the plaintiff or his agent.

(2) A writ for service on a defendant withtime jurisdiction may, instead of being
served personally on him, be served

(a) by sending a copy ofdhwrit by registered posb the defendant at his
usual or last known address, or

(b) if there is a letter box for that address, by inserting through the letter

box a copy of the writ enclosed in a sealed envelope addressed to the
defendant.

(3) Where a writ is served accordance with paragraph (2)

4 The Court is confident that servicewnail on a defendant in Hong Kong, when
properly executed, is “reasongldalculated to give notice.”
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(b) any affidavit proving due serviceg the writ must contain a statement
to the effect that

(i) in the opinion of the deponerfor, if the deponent is the
plaintiff's solicitor or an employee of that solicitor, in the opinion of
the plaintiff) the copy of the writ, if sent to, or as the case may be,
inserted through the lettbox for, the address guestion, will have
come to the knowledge of the defendant within 7 days thereatter;
and
(i) in the case o$ervice by post, the copy tife writ has not been
returned to the plaintiff tlmugh the post undelivered to the
addressee.
Rules of the High Court, O. 10, r.1, htfaww.hklii.nk/eng/hk/lgis/reg/4A/s10.htmt. Hong
Kong thus allows, with some dlifecations, service via mailSee Silver Tqpl995 WL 70599, at
*2.

In Brockmeyerthe Ninth Circuit conelded that Rule 4(f)(2)(Adlid not permit service
via mail, even if allowed by the recipiecduntry’s law. 383 F.3d at 806—-08. The court
reasoned that “the common undensliag of Rule 4(f)(2)(A) is tat it is limited to personal
service,” pointing out that “courts have apdliRule 4(f)(2)(A) to approve personal service

carried out in accordance with foreign lawd. at 806 (citingMed. Corp. v. McGonigle955 F.

Supp. 374, 383-84 (E.D. Pa. 199Zsmetech Int'l, LLC v. Der Kwei Ente®43 F. Supp. 311,

> The Court is not an expert in, andshwo interest in offering commentary on, the
judiciary structure of Hong Kong or the pertinenesuof service of proces Nevertheless, even
a cursory review of the Hong Komgdiciary reveals that a contragase, like this one, can, under
certain circumstances, be brougheither the High Court of Hongong or the District Court of
Hong Kong. SeeThe High Court, Guide to Court Services 43-44,
http://www.judiciary.gov.hk/en/criservices/pphlt/pdf/hc.pdf;he District Court, Guide to Court
Services 24-25, http://www.judiciary.gov.hk/en/sgrvices/pphlt/pdf/dc.pdf. However, the
rules of service in the Distri€€ourt of Hong Kong & identical to thosm the High Court of
Hong Kong. SeeRules of the District Court, O. 10, r.1,
http://www.hklii.hk/eng/hKkegis/reg/336H/s10.html.
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316 (S.D.N.Y. 1996)). Next, the court considered the more specific provision in Rule
4(f)(2)(C)(ii), which provides explicit directiorfer serving an international defendant via mail,
and cited to the advisory committee’s note to Rif(2)(A)’s predecessor, which states that
“service by mail is propesnly when it is addressed to the paitybe served and a form of mail
requiring a signed receipt is used.” Fed. R. Civ. P. 4(i)(1) advisory committee’s note to 1963
amendment (emphasis added). Finally, thetdooked toward specifiexchanges between the
United States and the recipient country (GreatBrjtin that case. TEnhcourt found it relevant
that the British government had ebjed to a proposed Federall&af Civil Procedure whereby
if a plaintiff mailed a summons, complaint, andiwea of service to a foreign defendant, any
foreign defendant who refused to waive serviceil be assessed costs incurred by the plaintiff
in effecting service See BrockmeyeB83 F.3d at 807. The proposed rule was never enacted
based, in part, on the objectionisthe British governmentSee idat 807-08. Given this
history, the court concluded that the British gowveent’s objection to the proposed rule made
sense only if the British government understBude 4(f)(2)(A) to not permit service by
ordinary mail, because otherwiseplaintiff serving a defendaint Great Britain would never
seek a waiver of service, but would insteadmy serve the summons and complaint pursuant to
Rule 4(f)(2)(A). See idat 808.

The Court is not persuaded by the Ninth Gi's reasoning in these circumstances.
First, the language of Rulef{@)(A) is unambiguous: service mag effected “as prescribed by
the foreign country’s law for service in thatuntry in an action iits courts of general
jurisdiction.” There are no qualifiers in the plaaxt of the rule that would warrant making an
exception for service via mailSee Hammer v. RDR Bookn. 10-CV-1007, 2011 WL

4388849, at *4 (S.D.N.Y. Sept. 20, 201&pnsidering the “plain tekbf the Federal Rules of
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Civil Procedure)cf. Griffin v. PaineWebber Inc84 F. Supp. 2d 508, 513-14 (S.D.N.Y. 2000)
(rejecting an argument because isweontrary to the plain text” of the Federal Rules of Civil
Procedure). The Ninth Circydbinted to the “common understangi of Rule 4(f)(2)(A), but
supported that contention only by pting to instances where service was effected pursuant to
Rule 4(f)(2)(A) via personal deliverySee BrockmeyeB83 F.3d at 806. That service may be
effected under Rule 4(f)(2)(A) via personal deliveays nothing about whether service is also
proper via mail where the recipiesduntry expressly permits it.

Moreover, the cases cited by tRenth Circuit in support of & contention that “there are
a number of casesjectingservice of process by internatial mail under [Rule 4(f)(2)(A)],id.
at 808, do not stand for the proposition for which they are citeBreiwitt Enterprises, Inc. v.
OPEC 353 F.3d 916 (11th Cir. 2003), the court did mepect, out of handhe availability of
service via mail under Rule 4(f)(2)(A). Rather tBleventh Circuit held that although Austrian
law generally permitted service via mail by “Austrieourts on persons resident in Austria and
abroad,” the more specific provisions regardingyise of process from plaintiffs abroad did not
provide for such service, and RUf)(2)(A) therefore did not applyld. at 925. The court did
not question the applicability &tule 4(f)(2)(A) to a plaintf seeking to serve by mail, but
merely conducted the necessarguiry into whether such seca was prescribed by the law of
the recipient country. Here, a review of tHong Kong rules for service do not include any
special provisions for service by foreigrjpitiffs on defendants domiciled in Hong Komsgge
generallyRules of the High Court, O. 10-11, aPcewittis thereforanapposite.

Resource Ventures, Inc. v. Resms Management International, Ind2 F. Supp. 2d 423
(D. Del. 1999), also cited by the Ninth Circuit, didt even interpret Rule 4(f)(2)(A). The court,

instead, considered whether service may be effiettirough Rule 4(f)(2C)(ii)—which provides
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for service via mail subject to certain conditiersven if the law of tl recipient country does
not prescribe service via that methdd. at 429-30. The court reasoned, sensibly, that Rule
4(f)(2)(C)(ii) is applicable eveii the recipient country did ngirescribe service via mail because
restricting the apptiation of Rule 4(f)(2)(C)()ito those situations which the recipient country
expressly permits service via mail would renderriie redundant of Rule 4(f)(2)(A), which
provides for any means of service authoribgdhe foreign country in which the defendant
resides.ld. at 430. Such a conclusion is not supportive of and, in factagaisst the Ninth
Circuit’'s reasoning—if service via mail was notlarized under Rule 4(f)(2)(A), the reasoning
in Resource Venturesould make little sense, as the court’s rationale was premised on the
assumption that Rule 4(f)(2)(A) allows serviga mail if prescribedy the foreign country’s
law, and Rule 4(f)(2)(C)(ii) allows serviceavmail, subject to certamestrictions, if not
prohibited by the foreign country’s law.

Finally, inDee-K Enterprises Inc. v. Heveafil Sdn. BHid4 F.R.D. 376 (E.D. Va. 1997),
the court did not permit service via mail pursuaniRule 4(f)(2)(A) because “service via DHL
courier or its equivalent is notgscribed by the laws of [the recipient countries] for service in an
action in the courts of those countrie$d. at 378-79. Rule 4(f)(2)(A), of course, requires that
any service effected pursuant to that ruleekgressly permitted by the law of the recipient
country. That the court did npermit service via miwhere the recipient countries did not
permit such service says nothing about what shieappen if and when the recipient country
doespermit service via mail.

The cases cited by the Ninth Circuit in supporit®tonclusion that Rule 4(f)(2)(A) does
not permit service via mail, even if exprgsgermitted by the country in which the foreign

defendant is to be served, aneg not on point. And that themdh Circuit was unable to locate
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any authority allowing for service via mail pursuémRule 4(f)(2)(A) is neither dispositive nor
particularly informative—it is no surprise thiiere is a dearth @uthority regarding the
availability of a form ofservice plainly provided for by the text of the rule.

The Ninth Circuit’s citation tahe advisory committee’s notes is similarly unpersuasive.
See BrockmeyeB83 F.3d at 806—07. WhilegNinth Circuit is correct that the 1963 advisory
committee’s notes state that “sewiby mail is proper only whenig addressed to the party to
be served and a form of mailgring a signed receipt is usedy’addition to noting that “the
mailing [must] be attended to by the clerkioé court,” Fed. R. Civ. P. 4(i)(1) advisory
committee’s note to 1963 amendment, that commest briread in context. In the version of
the Rules in effect in 1963, tipeedecessor to Rulgf)(2)(A) was Rule 4(i)(1)(a), which
allowed for service “in the mannergscribed by the law of the foga country for service in that
country in an action in any of itourts of general jurisdiction.” Fed. R. Civ. P. 4(i)(1)(a) (1963).
The advisory committee’s notes state thatginose of that section was to provide “an
alternative that is likely to create least objewtin the place of service and also is likely to
enhance the possibilities of seioig ultimate enforcement of the judgment abroad.” Fed. R. Civ.
P. 4(i)(1) advisory committee’s notes to 1963 adment. The rule thus contemplates that
service should be effected in a manner thdtallow for foreign enforcement of any judgment
rendered in the United States. Service iy method prescribed by the foreign country—
whether by mail, e-mail, agent, or some otheanse—surely serves that interest. Indeed, the
first part of the committee’s notes discussing RIff2)(C)(ii) (at that time, Rule 4(i)(1)(D)),
makes clear that the purposeaeduiring service by mail to conforto the requirements set forth
in that rule was to account for the fact that “feilidy of postal service may vary from country to

country.” Id. Such a concern is less salient where thentry itself allows service via mail, as a
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country allowing service via mail is presumahblyare of and may account for the reliability of
its own mail service.

It makes more sense to view Rule 4(f)(2)(T s an alternative to Rule 4(f)(2)(A) when
service via mail is either not authorized (but phibited) by the law afhe recipient country,
or when compliance with the rules for servica mail set forth in Rule 4(f)(2)(C)(ii) is less
burdensome than using the methods prescribeldeogecipient country. While this precise issue
has not been explicitly ruled on byy other court in the Second Qii; courts have appeared to
implicitly accept that Rule 4(f)(2)(A) allowsr service through any method, including mail,
permitted by the recipient countrsee Modern Computer Corp. v. M#62 F. Supp. 938, 946
(E.D.N.Y. 1994) (allowing servevia mail under Rule 4(f)(2)(A) where the plaintiff submitted
an affidavit claiming that service via mail colml with the law of the recipient countrgf.
Ansell Healthcare, Inc. v. Maersk Li#45 F. Supp. 2d 339, 342 (S.D.N.Y. 2008) (finding
service via mail under Rule 4(f)(2)(A) ineffectibbecause the plaintiffs had not complied with a
law of the recipient country requiring a court order allowing for service via ngi\; Celle
No. 95-CV-2631, 1996 WL 452408, at *3 (S.D.NAug. 9, 1996) (finding service via mail
under Rule 4(f)(2)(A) ineffectiy because the plaintiff had raamplied with a law of the
recipient country requiring service by auct officer and requing a court order) Courts outside
the Second Circuit (and the Ninth Circuit) halso implicitly acknowledged that service via
mail may be valid under Rule 4(f)(2)(Apee Julien v. William$No. 10-CV-2358, 2010 WL
5174535, at *3 (M.D. Fla. Dec. 15, 2010) (holding thatorder to determine if service by malil
was proper in this case under Rule 4(f)(2)(A), fhjsurt must look to the law of [the recipient
country]”); The Knit With v. Knitting Fever, IndNos. 08-CV-4221, 08-CV-4775, 2010 WL

2788203, at *9 (E.D. Pa. July 13, 2010) (looking #® ldw of the recipient country to determine
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whether service via mail was valid under Rule 4(f)(2)(A)ixchell v. Theriault 516 F. Supp. 2d
450, 456-57 (M.D. Pa. 2007) (concluding that sergit@an individual coul be effected via
mail pursuant to Rule 4(f)(2)(A), but holditigat service on a cporation via mail was
ineffective because of certain restrictionghe law of the recipient country).

Because the most natural reading of Rul2)fA), on its face and in context, is that
service may be effected by any means presdrliy the law of the recipient country, and
because the law of Hong Kong permits segwia mail on defendants residing within its
jurisdiction, the Courtoncludes that service could have be#facted here by service via mail in
accordance with the law of Hong Kong. Howeverdew of the docket keals that Plaintiff
has not complied with the rulsst forth for service via mail iHong Kong. Specifically, those
rules provide that the affidavit ofisece must include a statement that

(i) in the opinion of the deponent (or tlife deponent is the plaintiff's solicitor or

an employee of that solicitor, in the opinion of the plaintiff) the copy of the writ, if

sent to, or as the case may be, insetteough the letter box for, the address in

guestion, will have come to the knowledge of the defendant within 7 days

thereafter; and

(i) in the case o$ervice by posthe copy of the writ has hbeen returned to the
plaintiff through the post undekved to the addressee.

Rules of the High Court, O. 10, r.1(3)(b). THidavit of service submitted by Plaintiff in this
case did not provide thabove information. eeCertificate of Service (Dkt. No. 4, 08-AP-1475
Dkt.).) Service therefore could have been effdatia mail as set forth in the rules of the High
Court of Hong Kong, but was nbt.

Rule 4(f)(2)(C)(ii), by contrast, does n@tquire compliance with the service rules

prescribed by the recipient comnt Instead, the rule allowsrs#ce via mail, provided that the

¢ without having the benefit of briefing expert testimony, the Court cannot speculate
on whether service was deficient undex liw of Hong Kong for other reasons.
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summons and complaint is addressed and sengebglerk of court in a form that requires a
signed receipt, and the recipientiatry does not object to service via mail. As set forth above,
Hong Kong has not objected to Article 10(a), dorthe service rules in Hong Kong prohibit
service via mail. $ee supra Accordingly, Rule 4(f)(2)(C){) could serve as the basis for
service via mail in this circumstance.

However, the service attempted here obrkary 6, 2009 was plainly inadequate under
Rule 4(f)(2)(C)(ii), as tht rule provides thahe clerk of courtnust address and send the
summons and complaint—the February 6 service was effectad égent of Plaintif—and that
rule also mandates the use of a form of mail tbqtires a receipt—therg no indication in the
certificate of service thdhat was the case her8ee Ansell Healthcar&45 F. Supp. 2d at 342
(“[The] [p]laintiffs . . . did not comply with Ruld(f)(2)(C)(ii) because te] [p]laintiffs’ counsel,
not the [c]lerk of [c]ourt, initiated serviagoon [the defendant] throughgistered/certified
mail.”); Marine Trading Ltd,. 879 F. Supp. at 392 (“The service attempted by [the] petitioner
under Rule 4(f)(2)(C)(ii) thereferwas ineffective because thas no receipt signed by [the]
respondent and no other evidence of delivery&3.discussed above, the service attempted via
the Clerk of Court on August 22, 2016 also weeffective because it did not include the
summons and complaint and did not userenfof mail that requires a receiptSgeCertification
of Foreign Mailing (Dkt. No. 17, 08-AP-1475 Dkt.).)

Plaintiff citesTracFone Wireless, Inw. Sunstrike Int’l, Ltd.273 F.R.D. 697 (S.D. Fla.
2011), in support of its claim that service may be properly effected on a Hong Kong defendant
by mail. SeeMot. To Confirm § 51.) But that case merely held, andtbert agrees, that
service on a Hong Kong defendant may bea#d pursuant to Rule 4(f)(2)(C)(ii)d. at 699.

The court did not suggest that Hong Kong’s nonolgadb Article 10(a) abolved the plaintiff
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of complying with the requirements set forthRale 4(f)(2)(C)(ii). Thus, because the service
attempted here did not comphyjth Rule 4(f)(2)(C)(ii),TracFonedoes not salvage Plaintiff's
case.

No other provision of Rule 4(f)(2) appeaosapply in this ciramstance, and service
therefore was not effected pursuant to Rule 4(f)(2).

iii. Rule4(f)(3)

Plaintiff's last hope is therefe Rule 4(f)(3), which offera catchall provision, allowing
service “by other means not prohibited by interzi agreement, as the court orders.” As the
rule makes plain, however, alternative serviceauriRlule 4(f)(3) is available only where ordered
by the court, and there is nothiimgthe record indicating th#éie bankruptcy court authorized
service pursuant to Rule 4(f)(Znd the Court cannot, after treef, provide such authorization.
See United States v. Machhip. 08-CV-7936, 2009 WL 3029303, at *4 (S.D.N.Y. Sept. 21,
2009) (“Declaring prior service effective nunc pumc is not appropriate because Rule 4(f)(3)
requires that the means of seesbe ordered by the [c]ourt ane tiplaintiff's] prior ineffectual
efforts were not done pursuant to [c]ourt ordétdlics omitted)). Moreover, while a “plaintiff
is notrequired to attempt service through the othewrisions of Rule 4(f) before the Court may
order service pursuant to Rule 4(f)(33'E.C. v. AnticevjdNo. 05-CV-6991, 2009 WL 361739,
at *3 (S.D.N.Y. Feb. 13, 2009), courts in the Set€ircuit have frequently required parties
attempting to effectuate service pursuant to Rulé3)(to offer “(1) a sbwing that the plaintiff
has reasonably attempted féeetuate service on the defemtizand (2) a showing that the
circumstances are such that the court’s intervention is neceddaky Y. RajapaskaNo. 11-
CV-6634, 2012 WL 309605, at {5.D.N.Y. Jan. 31, 2012%ee also Altos Hornp2015 WL

6437384, at *2 (same). Plaintiff has made no efforh&dke such a showirtere, and there is no
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evidence that Plaintiff has attempted servicthefsummons and complaint in a form sanctioned
by Rules 4(f)(1) or 4(f)(2).See Altos Horng2015 WL 6437384, at *3 (“The availability of
[service through the Hague Convention] bearthenssue of whethealternative means of

service are warranted.”).

I1l. Conclusion

The Court therefore concludes that seratthe summons and complaint has not been
effected on Defendant. Less clear is the effesuch failure. It is axiomatic that because
Defendant was not properly served with the summons and complaint, the order compelling
arbitration cannot be enfted as to DefendanSee Briscoe v. City of New Hayé&®4 F.3d 200,
203 (2d Cir. 2011) (“The generalipciple in Anglo-American jugprudence is ‘that one is not
bound by a judgment in personam in a litigationto.which he has not been made a party by
service of process.” falics omitted) (quotindgdansberry v. Lee311 U.S. 32, 40 (1940)). But
the effect of Plaintiff’s failure to serve on thalidity of the arbitrabn is not a question the
Court is prepared to answer rfieularly because tloes not have the benefit of briefing on the

issue from either Party.
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Accordingly, it is hereby ordered:

1) Within 30 days of the date of this Order, Plaintiff shall serve or attempt to serve the
summons and complaint on Defendant in a matter consistent with the Federal Rules of Civil
Procedure, or shall petition the Court to allow alternative service under Rule 4(f)(3).

2) Within 30 days of certifying to the Court that service has been effected, Plaintiff shall
submit briefing, not to exceed 10 pages, explaining how the Court should proceed at this stage.
Defendant may respond within 30 days, in briefing not to exceed 10 pages.

SO ORDERED.

DATED: MayQ\F, 2017
White Plains, New York /y)

U"ﬂll\]"[‘{\lli?) STATES DISTRICT JUDGE
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