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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

EDERICK FABRICIQ
Plaintiff,

V.

SUPT. T. GRIFFIN; DEP. SPT. E. BURNETT;
DEP. LUPT. D. WILKINS; CAPT. CARRY.LT.
HANN; LT. MURPHY; SGT. SURBER; SGT. :
RODRIGUEZ; SGT. MILLER; SGT. : OPINION AND ORDER
CONFORTI; C.0. V. CRUZ; C.0O. O. :
CHAVERS; C.0O. J. ERNS; C.0. CHASE; C.O. : 16 CV 8731(VB)
VALLE; C.O. TAGLIAFERRY; C.O. COREY; :
C.0O. CARLSON; C.O. PHILLIPS; C.O.
BROKAW; C.O. LORDEGRAY; C.O.
SULLIVAN; I.G. ORTIZ; I.G. JOHN DOE:; I.G.
ISAAC; IGRC SUPERVISORSTANAWAY; DR. :
BENTIVEGNA; and IMPOSTER INSPECTOR :
GENERALKEYSER
Defendang.

Briccetti, J:

Plaintiff Ederick Fabricio, proceediraro seandin formapauperis brings claims under

42 U.S.C. § 1983 against twergightdefendants: Superintendent (“StipT. Griffin, Deputy
(“Dep.”) Supt. E. Burnett, Dep. Supt. D. WilkirGaptain (“Capt.”)Carry, Lieutenant(“Lt.”)

Hann, Lt. MurphySergeant (Sgt”) Surber, Sgt. Rodriguez, Sgt. Miller, Sgt. Conforti,
Correction Officer (“CO.") V. Cruz, C.O. Chavers, C.O. J. Erns, C.O. Chase, C.O. Valle, C.O.
Tagliafery, C.O. Corey, C.O. Carlson, C.O. Phillips, C.O. Brokaw, C.O. Lorde-Gray, C.O.
Sullivan,Inspector Generdfl.G.”) Ortiz,1.G. John Doe, |.G. Isaatnmate Grievance

Resolution Committee (“IGRC”) Supervisor Stanaway, Dr. Bentivegna, lamabster Inspector
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General Keyser! Liberally construed, plaintiff's amended complaassertsi) Eighth
Amendmentlaims for use of excessive fordailure to intervengdeliberate indifference to
seriousmedical needsand unconstitutional conditions of confinemdi}; First Amendment
claims for retaliation and denial of access to the cpand(iii) Fourteenth Amendmeitaims
for denial of due process and deprivation of property.

Now pendingaredefendardg partialmotion to dismiss thamended complaimgursuant
to Rule 12(b)(6) and motiaim dismiss ofor a more definite statement pursuant to Rules 8(a)
and 12(e). (Doc. #32

For the reasons set forth below, Bgle 12(b)(6)partial motion to dismiss GRANTED
IN PART and DENIED IN PART The motiorto dismiss or for a more definite statementer
Rules 8(a) and 12(& DENIED.

This Court has subject matter jurisdiction pursuant to 28 U.S.C. § 1331.

BACKGROUND

For the purpose of ruling on the motitndismiss, the Court accepts as true all well
pleaded factual allegations in the amended compdaicitdraws all reasonable inferences in
plaintiff's favor, asset forth below.

Plaintiffs amended complaint is seventy-one pages long, and plaintiff attaebdy

700 pages of exhibitspanyof whicharein Spanish. Moreover, the amended complaint consists

! Plaintiff sued C.O. Tagliaferrgs “C.O. Tagliaffery”; Dep. Supt. E. Burnett as “Dep. SS.

E. Burnett”; Dep. Supt. D. Wilkins as “Dep. SS. D. Wilkins”; and IGRC Supervisor Stanasv
“IGP Stanaway.” Moreover, the Attorney General’s Office was unable to idehtdy Ortiz,

does not represent I.G. John Doe, and plaintiff disputes that defense counsel cdeettigd
“Imposter Inspector General Keyser.” As discussed below, the Connisdes all claims
against I.G. Ortiz, 1.G. John Doand “Imposter Inspector General Keyseln’addition,
althoughthe Attorney General’s Officdoes not represent I.G. Ortiz, for ease of reference the
Court refergyenerally td'defendantsthroughout this Opinion and Order.



of numerous unconnected events and involves claims against teightgefendants. fie
Court, having thoroughly reviewed these materialgfly summarizesvhat seem to be
plaintiff's primaryclaims for excessive forcdailure to intervene, and retaliatioThe Court
summarizes plaintiff's othallegations where relevant in teasuing discussiosection

At all relevant times, plaintiff waan inmate at Green Haven Correctional Facility
(“Green Haven”)

l. “Imposter Inspector General Keyser

Plaintiff alleges at some point between May 12 and June 11, 2014, a person who
identified himself as Inspector General Keyser interrogpladtiff regarding whether
correction officers were bringing drugs into Green HavEhis apparently occurrezhortly after
drugs were found in plaintiff's cell. Moreover, the Court infers from the amended a@iottplat
plaintiff alleges the interrogation was connection with an investigation into C.O. V. Cruz, for
whom plaintiff had been a porter. According to the amended complaint, on August 22, 2014,
C.0. V. Cruz was arrested aadarge with criminal possession of marijuana and official
misconduct, among other things.

Plaintiff believeghe person who interrogated himasnotan inspector generaPlaintiff
callsthis persorfimposter Inspector General Keyse(See e.qg, Docs. ##15, 15-1, 15-2 (“Am.
Compl.”) 1 55). According tolgintiff, hisinterrogatordid not show any identification, did not
know about a disciplinary hearing involving plaintiff, and did not have a copyedézant
misbehavior reportyet this interrogator knew suatetails as the numband milligrams of pills
found in phintiff's cell.

Plaintiff alleges he again encountered sbealledinspector General Keyser on

November 5, 2014, and accused him of framing plaintiff, seemingly in connection with the



discoveryof drugs in plaintiff's cell. Plaintiff alsalleges he olesved the “Imposter Inspector
General Keyser” interrogating another inmate on January 15, 2015.

Plaintiff alleges on January 30, 2015, he told defendant I.G. Isaac about “Imposter
Inspector General Keyser.” (Am. Compl. § L7Blaintiff also allegetiecomplained about the
imposter inspector general to several Green Haven staff and correcteansyfiincluding Supt.
T. Griffin, in person, at disciplinary hearindy; filing grievancesand by sending letters to the
staff.

Plaintiff alleges defendantstaliated against hirfor these complaints. Among other
things, plaintiff alleges defendants filed false misbehavior reportside¥alse testimony at
disciplinary hearings, and assaulted him on February 10, 2015.

. AllegedFebruary 10, 2015, Assault

Plaintiff alleges orfrebruary 10, 2015, heas talking with another inmate while waiting
for anescort to retrieve him from his cell to get his pain medication. C.O. Chasespafsding
with other unnamed officers, told plaintiff to put his hands on tHetawé®e searchedPlaintiff
did as he was told. According to plaintif2:O. Chase lift the Plaintiff from between his legs
and slam the Plaintiff on the floor.” (Am. Compl.  195). C.O. Chase then covered pintiff’
face with his body while unspecified defendants hit plaintiff with sticks, kicked dnd
punched him. Plaintiff alleges C.O. Erns then put something in plaintiff's hand, “took it out of
his hand real quick,” and started screaming that plaintiff had a weapon in his lthrf{d197).
Defendants then handcuffed plaintiff and pushed him against a wall, and C.O. Cantsahtet
slam plaintiff's face against the wall, kneed plaintiff in his knee, thigh, ahd nilgs, and told

plaintiff to “shut the fuck up.” I€l. 1 199). Plaintiff states he recognized C.O. Chase, C.O. Erns,



C.0. Carlson, C.0O. Corey, C.O. Phillips, C.O. Brokaw, C.O. Lorde-Gray, and Sgt. Miller, but
there were additional officers as well.

Plaintiff alsoallegesthatwhile C.O. Corey was escorting plaintiff to tBpecial Housing
Unit (“SHU"), he slammed plaintiff against the “East side control office” and the gate réxt to
control office. (Am. Compl. § 202).

Plaintiff alleges thatlespite the injuries he sustained as a result of the February 10, 2015,
assault, and the fact that he defecated on himself, he was not takemgmtbalclinic. A nurse
allegedlytook some information, told plaintiff to write a brief statement, gave plaintiff some
bacitracin, and left.

DISCUSSION

Standard of Review

In deciding a Rule 12(b)(6) motion, the Court evaluates the sufficiency of the eperati
complaint under the “two-pronged approach” articulated by the Supreme Court nofshc
Igbal, 556 U.S. 662, 679 (2009). First, plaintiffs’ legal conclusions and “[tlhreadbare recitals of
the elements of a cause of action, supported by mere conclusory statementd,eatiden to
the assumption of truth and are thus not sufficient to withstand a motion to dignias678;

Hayden v. Paterson, 594 F.3d 150, 161 (2d Cir. 2010). Second, “[w]hen there grieadsd

factual allegations, a court should assume their veracity and then determihentiney

plausibly give rise to an entitlement to relie®shcroft v. Igbal, 556 U.S. at 679.

2 Defendants are not moving to dismiss plaintiff's excessive force slajainstC.O.
Chase, C.O. Erns, C.O. Carlson, C.O. Corey, C.O. Phillips, C.O. Brokaw, @ndlordeGray.

In addition,it is unclear whether plaintiff alleges Sgt. Miller to have participated in theedlleg
assaulorwas merelypresent anéailed tointervene. Therefore, the Court construes plaintiff's
amended complaint to assert an excessive force claim against Sgt. Miller in thetiatéen
plaintiff's failure to intervene claigfor the reasons stated in the ensuing section.



To survive a Rule 12(b)(6) motion, the allegations in the complaint must meet a standard

of “plausibility.” Ashcroft v. Igbal, 556 U.S. at 678; Bell Atl. Corp. v. Twombly, 550 U.S. 544,

564 (2007). A dim is facially plausible “when the plaintiff pleads factual content that allows
the court to draw the reasonable inference that the defendant is liable fostoadnict

alleged.” Ashcroft v. Igbal, 556 U.S. at 678. “The plausibility standard is not akin to a

‘probability requirement,’” but it asks for more than a sheer possibility that addefehas acted

unlawfully.” 1d. (quoting Bell Atl. Corp. v. Twombly, 550 U.S. at 556).

The Court must liberally construe submissionprafselitigants, and interpret them “to

raise the strongest arguments that theygest Triestman v. Fed. Bureau of Prisons, 470 F.3d
471, 474 (2d Cir. 2006) (per curiam) (internal quotation marks and citation omitted). Applying
the pleading rules permissively is particulaajypropriate when, as herepm seplaintiff alleges

civil rights violations. SeeSealed Plaintiff v. Sealed Defendab87 F.3d 185, 191 (2d Cir.

2008). “Even in aprosecase, however . . . threadbare recitals of the elements of a cause of

action, supported by mere conclusory statements, do not suffice.” Chavis v. Chappius, 618 F.3d

162, 170 (2d Cir. 2010) (internal quotation marks and citation omitted). Nor may thte Cou
“invent factual allegations” plaintiff has not pleaddd.

. Eighth Amendmen€laims

Liberally construed, lpintiff’s amended complaimtssertshree categories dighth
Amendmentlaims in addition to the excessive force claims not challenged ims$ent
motion: (i) failure to intervene to prevent the February 10, 2015, assault, agansgtwo
defendants(ii) deliberate indifference to serious medical nesgksinst Dr. Bentivegna; and
(iif) unconstitutional conditions of confinemegainstunnamed correction officers and C.O.

Sullivan



Except for plaintiff's failure to intervene clagmagainstSgt. Miller, C.O. Phillips, C.O.
Brokaw, and C.O. Lord&ray, and his excessive force clamot challengeth this motion,
plaintiff's Eighth Amendmat claims fail.

A. Failure to Intervene

Plaintiff states failure to intervene clairagainstSgt. Miller, C.O. Phillips, C.OBrokaw,
andC.O. LordeGray, in the alternative to his excessive force ckamgainsthem However,
plaintiff fails to statefailure to intervene claisiagainst thether eighteemefendants: Sqt.
Surber, Lt. Hann, Lt. Murphy, Capt. Carry, Dep. Supt. D. Wilkins, Suggriffin, IGRC
SupervisoiStanaway, 1.G. Ortiz, I.G. Isaac, I.G. John Doe, “Impostor Inspector General
Keyser” Dep. Supt. E. Burnett, Sgt. Rodriguez, Sgt. Conforti, C.O. V. Cruz, C.O. O. Chavers,
C.0. valle, and C.O. Tagliaferry.

“[A]ll law enforcement officials have an affirmative duty to intervene tdgxbthe
constitutional rights of citizens from infringemt by other law enforcement officers in their

presence.”’Anderson v. Branen, 17 F.3d 552, 557 (2d Cir. 19@v@rnal citations omitted).

“Failure to intercede results in liability where an officer observes exeeksiee is being used or

has reasorotknow that it will be.” JeanLaurent v. Wilkerson, 461 F. App’x 18, 21 (2d Cir.

2012) (summary order) (citinQurley v. Village of Suffern268 F.3d 65, 72 (2d Cir. 2008)).

“However,'in order for liability to attach, there must have been a reatipportunity to
intervene to prevent the harm from occurringd’ (alterations omitted) (citingnderson v.

Branen 17 F.3dat557). Claims for excessive force and failure to intervene to prevent the use of

3 Plaintiff will be provided copies of all unpublished opinions cited in this
decision.SeelLebron v. Sanders, 557 F.3d 76, 79 (2d Cir. 2009).




excessive force may proceed simultaneoustiénalternative.SeeCumberbatch v. Port Auth.

of N.Y. and N.J., 2006 WL 3543670, at *11 (S.D.N.Y. Dec. 5, 2006).

Plaintiff pleads sufficient facts to state failure to intervene daigainst Sgt. Miller
C.O. Phillips, C.O. Brokaw, and C.O. Lor@ay, in the alternative to his excessive force ckaim
against them Plaintiff alleges he saw these defendavitde other correction officers assaulted
him on February 10, 2015. It is unclear from plaintiff’'s amended compidietherplaintiff
allegesthey marticipated in the alleged assault or failed to intervene to prettest correction
officers’ use ofexcessivdorce However, it is clear plaintiff allegeksey werepresent when he
was assaultedCombined with plaintiff's specific allegations regaglthe nature of the assault,
plaintiff's allegationsof these officers’ immediate presence are sufficient to stesdt@rnative
failure to intervene claitf

On the other hand, plaintiff has not alleged any facts suggesting the otherreightee
defendants observed or were present for the February 10, 2015, assault, knew oohdd reas
know plaintiff would be assaulted, or had an opportunity to intervene to prevent harm to
plaintiff. Therefore, plaintiff fails to state failure to intervene claagainst the remaining
eighteen defendants.

Defendantssgt. Miller, C.O. Phillips, C.O. Brokaw, and C.O. LorGeayassert they are
entitled to qualified immunity on plaintiff'&ilure to intervene claim

The Court disagrees.

4 As for C.0. Chase, C.0O. Erns, C.0. Carlson, and C.O. Corey, plaintiff makes specific

factual allegations that they assaulted .hifimerefore, the Court construes plaintiff's amended
complaint only to assert excessive force clatn®t failure to intervene claimsagainst those
defendants.



Qualified immunity shields government officials whose conduct “does not violatdycle
established statutory or constitutional rights of which a reasonable person weeikhban.”

Harlow v. Fitzgerald457 U.S. 800, 818 (198#@nternal citations omit@). The scope of

gualified immunity is broad, and it protects “all but the plainly incompetent or thibse w

knowingly violate the law.”_Malley v. Briggs, 475 U.S. 335, 341 (1986).

“The issues on qualified immunity are: (1) whether plaintiff has shown fadtisignaut
violation of a constitutional right; (2) if so, whether that right was ‘cleastgtdished;” and

(3) even if the right was ‘clearly established,” whether it was ‘objectivelyoredse’ for the

officer to believe the conduct at issue was lawf@dnzalez v. City of Schenectadi28 F.3d

149, 154 (2d Cir. 2013) (quoting Taravella v. Town of Wolcott, 599 F.3d 129, 133-34 (2d Cir.

2010)). “[U]sually, the defense of qualified immunity cannot support the grant of aLR({E6)

motion for failure to state a claim upon which relief can be granted.” Hyman v. A8

App’x 40, 42 (2d Cir. 2015) (summary order).
Here, plaintiff sufficientlyhas alleged defendants violated his Eighth Amendment rights,
which were clearly established at titee, and it was natbjectivelyreasonable for defendants
to believe they could lawfully violate those righ#sccordingly, dismissing plaintiff'$ailure to
interveneclaims at this stage of the case based on qualified immunity is inappropriate. However,
this is an issue that may be reviewed at summary judgment after the compiatiscovery.
Accordingly, plaintiff's failure to intervene clasagainsiSgt. Miller, C.O. Phillips, C.O.
Brokaw, and C.O. Lord&raymay proceed. IRintiff's failure to intervene claisaredismissed

as to the remaining eighteen defendants



B. Deliberate Indifference to Serious Medical Needs

Plaintiff fails to stateclaims against Dr. Bentivegna for deliberate indifference to serious
medical needs
A claim for deliberatandifferencebrought by a convicted prisoner is analyzed under the

Eighth AmendmentSeeDarnell v. Pineiro, 849 F.3d 17, 29 (2d Cir. 2017). To state an Eighth

Amendment claim fodeliberatandifference, a plaintiff's allegations must isf§ an objective
prong and anensreaprong Thus, 0 assert a claim for deliberate indifference to medical needs
under the Eighth Amendment, plaintiff must plead facts alleging (i) a “suffigiserious”
deprivation of medical care, and (ii) the oidils in question acted with a “sufficiently culpable

state of mind.”_Salahuddin v. Goord, 467 F.3d 263, 279-80 (2d Cir. 2006).

The objective component has two subparts. “The first inquiry is whether the prisoner
was actually deprived of adequate medical care,” keeping in mind that onlyriagéscare” is

required. _Salahuddin v. Goord, 467 F.3d at 279 (citing Farmer v. Brennan, 511 U.S. 825, 845—

47 (1970)).“Second, the objective test asks whether the inadequacy in medical care is
sufficiently serious” by examining “how the offending conduct is inadequate artcheama, if
any, the inadequacy has caused or will likely cause the prisolderat 280 (citing Helling v.
McKinney, 509 U.S. 25, 32-33 (1993)).

Themensreacomponentequiresa showinghatdefendantsvereawareof plaintiff's
seriousmedicalneedsandconsciouslydisregardea substantialisk of seriousharm.

Salahuddin v. Goord, 467 F.atli280. “[T]he chargedbfficial mustactwith asufficiently

culpablestateof mind.” Id. (citing Wilson v. Seiter 501U.S.294, 300(1991)). “To satisfythis

prongof thedeliberatandifferencetest,a plaintiff mustallegeonly thatthe defendanwvas

‘awareof facts’ from which one couldnfer that‘a substantiaftisk of seriousharm’ existed,and

10



thatthedefendantctuallydrewthatinference.” _Dotson Wischer 613F. App'x 35, 38—-39(2d

Cir. 2015)(summaryorder)(citing Farmer v. Brennan, 511 U.S. at 83However,it is well

establishedhat“negligencegvenif it constitutesnedicalmalpracticedoes not, without more,”

giveriseto a constitutionatlaim. Chancev. Armstrong 143 F.3d 698, 70@d Cir. 1998).

Moreover, “dsagreementevermedicationsdiagnostictechniquege.g.,theneedfor X-rays),
forms of treatmentpr theneedfor specialistor thetiming of their intervention arenotadequate

groundsfor aSection1983claim.” Sonds vSt. Barnabaddosp.Corr. HealthServs, 151F.

Supp. 2d 303, 31¢5.D.N.Y. 2001).

Here, plaintiff brings deliberate indifference claitoshis serious medical needs based on
two incidents. First, plaintifalleges on March 6, 2015, he asked defendant Dr. Bentivegna why
he had stopped giving plaintiff pain medication. Dr. Bentivegna responded that the imedicat
was not working for plaintiff, which plaintiff contends was a lie. Secptaintiff allegesat
some point in early 201&fter the allegeéebruary 10, 2013ssault plaintiff asked for xrays
on his back and knees and did not receive them.

Plaintiff's allegations do natatisfythe objective componebecauselaintiff fails to
allege what harrhe sufferedif any,from the failure toreceivepain medicatioror x-rays
Indeed, plaintiff's claim regarding his pain medication constitutes a mexgrdement over the
type of treatment he receive®laintiff also does not allege that Dr. Bentivegna acted with
sufficientmensrearegarding either incidentRaintiff fails to allege thaDr. Bentivegnavas
aware of and inferred a substantial risk of harm from rescinding plaintiff'srpedication
prescription odenying plaintiff the opportunity to receiverays

Accordingly, plaintiff's deliberate indifferende serious radical needs claimagainst

Dr. Bentivegnaredismissed.

11



C. Conditions of Confinement

Plaintiff also fails to statenconstitutional conditions of confinemeatims against
unnamed correction officers or C.O. Sullivan.

To satisfy the objective requirement of a deliberate indifferetam based on
unconstitutional conditions of confinement, “the inmate must show that the conditions, eithe
alone or in combination, pose an unreasonable risk of serious damage to his health.” Walker v.
Schult, 717 F.3d 119, 125 (2d Cir. 201B)térnal citations omittedl) Plaintiff must allege
prison officials deprived hirfof his‘basichumanneeds’suchasfood, clothingmedicalcare,
andsafeandsanitaryliving conditions.” 1d. (internalcitationsomitted.

With respect to thenensrearequirement:

[A] prison official cannot be found liable under the Eighth Amendment for denying

an inmate humane conditions of confinement unless the official knows of and

disregards an excessivisk to inmate health or safety; the official must both be

aware of facts from which the inference could be drawn that a substantial risk of
serious harm exists, and he must also draw the inference. This “deliberate

indifference” element is equivalent to the familiar standard of “recklessness” as
used in criminal law.

Phelps v. Kapnolas, 308 F.3d 180, 185-86 (2d Cir. 200@)yiialcitation omitted).

Plaintiff alleges two incidents that relate to potential claims for unconstitutional
conditions of confinement. First, plaintiff alleges between late April and20a4, he was
given a new job, and for one night was required to stay in a room with no toilet, no sink, a
stretcher for sleeping, and an ice machine making noises Plaintiff calls it a “cagethat he
had to stay in overnight. (Am. Compl. §/ 36). Second, plaintiff alleges on March 7, 2015, C.O.
Sullivan opened all of the windows, presumably in plaintiff's cell, “knowing that it vegezing

outside.” (d. 1 213).

12



Plaintiff's allegations fail to satisfy either the objective or mens rea promaiasiff
does not allege an unreasonable risk of serious damage to his health, or that any prialpn offi
including C.0O. Sullivanwas aware of a risk of serious harm to plaintiff.

Accordingly, plaintiff's conditions of confinement claims against C.O. Sulliveth a
unnamedctorrection officeraredismissed.

[, First Amendment Clais

A. Retaliation

Plaintiff asserts First Amendment retaliation clamgainst all defendant$laintiff’s
allegations are insufficient to state a claim.

To adequately plead a First Amendment retaliation claim, plaintiff must allege (i) he
engaged in constitutionally protected speech or conduct; (ii) a defendant took advierse
against him; adh (iii) the protected speech and adverse action are causally connBoled.v.
Connolly, 794 F.3d 290, 294 (2d Cir. 2015). Courts approach prisoet@kation claims “with
skepticism and particular care, because virtually any adverse action takest agaisoner by a
prison official—even those otherwise not rising to the level of a constitutional violattam be
characterized as a constitutionally proscribed retaliatory ddt.at 295 (quoting Davis v.
Goord, 320 F.3d 346, 352 (2d Cir. 20p3Accordingly, a prisoner pursuing a retaliation claim
must not rest on “wholly conclusory” allegations, but rather must allegeifispend detailed”
supporting factsld.

Regarding the first elemerifi] t is wellestablished thatetaliation agairtsa prisoner for
pursuing a grievance violates the right to petition government for the redressvahges’ and

is therefore actionable under Section 1988dwards v. Horn, 2012 WL 760172, at *14

13



(S.D.N.Y. Mar. 8, 2012fciting Graham v. Henderson, 89 F.3d 75, 80 (2d Cir. 1996)) (adopting

report and recommendation).
To satisfythe second element, an inmate must allege “retaliatmmgluct that would
deter a similarly situated individual of ordinary firmness from exercisingonstitutional

rights.” Edwards v. Horn, 2012 WL 760172, at *14 (quoting Gill v. Pidlypchak, 389 F.3d 379,

381 (2d Cir. 2004)) An inmatemay allegeeithera serious injury orthat he has been chilled
from engaging in the First Amendment activities that triggered the retalfatidn(quoting

Smith v. MaypesRhynders2009 WL 874439, at *4 (S.D.N.Y. Mar. 31, 2009)). “Although

filing a false misbehavior report is not itself a constitutional violaitamay constitute an

adverse action for purposes of a retaliatt@am.” Mateo v. Bristow, 2013 WL 3863865, at *5

(S.D.N.Y. July 16, 2013)internal citations omitted).
As forthe third element, plaintiff's allegationsfust support an inference that the
protected conduct was “a substantial or motivating factor foadkerse actions taken by prison

officials.” Dorsey v. Fisher, 468 F. App’x 25, 27 (2d Cir. 20@2)mmary orderfinternal

citation omitted) “Courts may infer a retaliatory motive from a variety of factors, includiag th

timing of the report, and theports falsity” Mateo v. Bristow, 2013 WL 3863865, at *6

(internal citations omitted).

Plaintiff's retaliation claims fail because plaintiff does not allsg#icientfacts to
suggest causal connectiorExcept forthe timing of the alleged retal@ly acts plaintiff's
allegationsareentirely conclusory plaintiff merelyalleges he repeatedigld defendantbe
believed he was being retaliated agair(See e.q, Am. Compl. .73 (alleging plaintiff told
l.G. Isaac “about the Defendant Impodtespector General Keyser and what was happening

with him at the facility”) 1182 (alleging plaintiff said at a hearing that he was being retaliated

14



against “because he recoggjsic] that between May 12 — June 11, 2014 that administration
used a employeef that facility to play the role of a Inspector General to interrogate Hiite w

he was in S.H.U.”)).However plaintiff's alleged statements to defendants are themselves mere
conclusory allegations. Plaintiff cannot circumvent the requirement focifepand detailed”

factual allegations by recounting previoustgdeconclusory allegations. Dolan v. Connolly,

794 F.3d at 295.
Further, paintiff does not allege any reason why defendants would retaliate agamst hi

for assertinghere was a person posing as an inspector general. Cf. Dorsey v. Fisher, 468 F.

App’'x at 27 (affirming dismissal of retaliation claim when plaintiff did not provide “any
plausible reason why [defendant] would file an allegedly false misbehavior ogparthan that
[plaintiff] filed a grievance against” another officeflor does plaintifallegeany
“corroborating statements from other officers or inmatkat would support an inference that

defendantsetaliated against himEdwards v. Horn, 2012 WL 760172, at *18.

Plaintiff also claims defendants retaliated against him to prevent him from being a
witness in the investigation of C.O. V. Cruz, for whom he had been a polagntifPs only
nonconclusory allegation to support this clagthat C.O. Valle callethim snitch and other
names.But C.O. Valle’snamecalling does not constitute an adverse actiaeEdwards v.
Horn, 2012 WL 760172, at *15 (“While some verbal threats, even if not serious enough to
implicate the Eighth Amendmertan constitute an adverse actioonspecific verbal threats,
harassing comments and hostile behavior do not constitute adverse actions stdfateeta
retaliation claim.) (internal quotation and alterations omitted).

Moreover plaintiff allegesonly that C.O. Valle andefendants attempted ‘tprevent”

plaintiff from testifying. (See e.q, Am. Compl. § 262) However, #egations of preventative

15



action arenot actionableasa First Amendment retaliation clainseeDavisv. Jackson2016

WL 5720811at*9 (S.D.N.Y.Sept.30, 2016)X“[T]here is no First Amendmentauseof action

for anticipatoryretaliation”) (citing Espinal v.Goord 558 F.3d 119, 12@d Cir. 2009)).

Accordingly, plaintiff fails to state First Amendment retaliation claagainst any
defendant.

B. Denial of Access to the Courts

To the extent plaintiff asserésclaimagainst IGRC Supervis@tanaway for failure to
file grievancesthe Court construes this asl@nial of access to the courts claiwhich the Court
dismisses

To state a claim for denial of access to the courts, “a plaintiff must allege that the
defendant took or was responsible for actions that hindered [a plaintiff's] efigrtsgue a legal

claim.” Davis v. Goord, 320 F.3at 351 (alterations in origing(internal quotation omitted).

Notwithstanding the First Amendment’s guarantee of the right to petition tleergognt for
redress, “inmate grievance procedures are not required by the Constiutitherefore a
violation of such procedures does not give rise to a claim under [Section] 1088ckl v.
Goord, 2001 WL 303713, at *3 (S.D.N.Y. Mar. 29, 2001).

Plaintiff fails to allege he was hindered in his effort to pursue a legal clainordingly,
plaintiff's First Amendment claim againKBRC Superviso6tanaway for denial of access to the
courtsis dismissed.

V. Due Process

A. Disciplinary Hearings and Misbehavior Reports

Plaintiff also fails to statelaims for violation of due process against Dep. Supt. D.

Wilkins, Lt. Hann., Lt. Murphypr Supt. T.Griffin.

16



Procedural due process requires “that a deprivation of life, liberty, or prdygerty
preceded by notice and opportunity for hearing appropriate to the nature csatieGlaase

Grp. Alliance LLC v. City of N.Y. Dep't of Fin., 620 F.3d 146, 150 (2d Cir. 2010) (quoting

Cleveland Bd. of Educ. v. Loudermill, 470 U.S. 532, 542 (1985)). Thus, to sustain a Section

1983 claim based on an alleged violation of due process, a plaintiff must allege (isbsspssa
liberty or propertyinterest protected by the Constitution or federal statutes, and (ii) he was

deprived of that liberty or property interest without due process. Ciambriello v. Cdunty o

Nassay292 F.3d 307, 313 (2d Cir. 2002).
As to the first element]a] prisoners liberty interest is implicated by prison discipline,
such as SHU confinement, only if the discipline imposes an atypical and sighifaraship on

the inmate in relation to the ordinary incidents of prison lifedlmer v. Richards364 F.3d 60,

64 (2d Cir. 2004) (internal quotati@md alteratioromitted). Although there is no brigHire

rule for establishing when keep lock confinement rises to the level of a coos#twiolation,
courts consider both the duration and the conditions of confinerBeetd. In assessing
duration, “restrictive confinements of less than 101 days do not generally riénsgyaihterest
warranting due process protection, and thus require proof of conditions more onerous than

usual.” Davis v. Barrett576 F.3d 129, 133 (2d Cir. 2009).

Regarding the second elemenhem an inmate’s liberty interest is implicated, “[b]ecause
prison disciplinary proceedings are not part of a criminal prosecution, . . . the full pahoply

rights due a defendant in such proceedings does not appifliams v. Menifeg 331 F. App’x

59, 60 (2d Cir. 2009) (summary ordentérnal quotation and alteration omitjed he
procedural dugrocessaffordedto a prisonechargedwith aviolationin adisciplinary

proceedingconsistf: “advancewritten noticeof thechargesgainstim; ahearingaffording

17



him areasonabl®pportunityto call withessesandpresentdocumentargvidenceafair and
impartial hearingofficer; andawritten statemenbf the disposition, including the evidenetied
uponandthe reasonfor thedisciplinaryactionstaken.” Sirav. Morton, 380 F.3d 57, 6€2d Cir.
2004)(internal citations omitted) The hearing disposition must be supportetisbyne evidence

in the record.”Colon v. Annucci, 344 F. Supp. 3d 612, 636 (S.D.N.Y. 2018) (quoting Sira v.

Morton, 380 F.3dt 75).
Further, “a prison inmate has no general constitutional right to be free from degly fa

accused in a misbehavior repbrBoddie v. Schnieder, 105 F.3d 857, 862 (2d Cir. 198#nhg

Freeman v. Rideout, 808 F.2d 949, 951 (2d Cir. 1986)). “There must be nwreyssretaliation

against the prisoner for exercising a constitutional fight. (citing Franco v. Kelly, 854 F.2d

584, 588-90 (2d Cir. 1988)).This principle extends as well to false testimony by corrections

personnel at prison disciplinary hearirigghomas v. Calero, 824 F. Supp. 2d 488, 499

(S.D.N.Y. 2011) (adopting report and recommendation).

Plaintiff alleges havas involved irfive improper disciplinary hearings: on @anuary
15, 2015, before Lt. Hann; (ii) January 17, 2015, befor&utphy; (iii) January 25, 2015,
before Lt. Hann(iv) February 4, 2015, before Lt. Murphy; and (v) April 17, 2015, before Dep.
Supt. D. Wilkins. Plaintiff alleges Lt. Hann, Lt. Murphy, and Dep. Supt. D. Wilkiasew
biased allowed the introduction of false statements at all of the hearings, and fourtdfplai
guilty because of their institutional and departmental loyalty. In addition fifflalieges Lt.
Hann and Dep. Supb. Wilkins refused to allow plaintiff to call imesses at the January 25,
2015, and April 17, 2015, hearings.

Plaintiff's claims based orallegeddue process violatioreg hisJanuary 15, 17, and 25,

and February, 2015 hearing fail because plaintiff alleges he was sentenced to only thirty days
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keep lock at each hearingandplaintiff does not allege that his conditions in the SHU following

the hearingsvere more onerous than usu8lee e.g, Colon v. Annucci, 344. Supp. 3dt

633—34(collectingcases)

Plaintiff also fails to state a claim for due process violations arig 17, 2015,
hearing Plaintiff makes only conclusory allegations that Dep. Supt. D. Wilkins was biased and
refused to call witnesses.urther,plaintiff attached to his amendednaplaint ahearing record
sheetthat shows:(i) plaintiff received advanced notice of the charges against himpjdintiff
waspermitted to call seven witnesses; (il hearing disposition was supportedabjeast
some evidenca the recorgdasthe hearing officer relied upmg among other things, the
testimony of “[nJumerousstaff and inmatavitnesseswhom plaintiff was allowed to questipn
and(iv) plaintiff received a written statementtbie disposition, including the evidence relied
upon and the reasons for tiisciplinaryactions taken (Doc. #15-13 at 24).> Moreover,
plaintiff fails to suggest he was not provided a reasonable opportunity to callsesieEsause
plaintiff “alleges no facts suggesting that the excluded witnesses waudghovided additional
or unique testimony that would not have been redundant and instead would have bolstered his

defense.”Colon v. Annucci, 344 F. Supp. ad636.

In addition plaintiff's allegations thalhe was falsely accused in misbehavior repants
in testimony at disciplinary hearingse insufficient to support a due process claim, as a prison
inmate has no general rigiat be free from being falsely accused in misbehavior reports or at

disciplinary hearingsSeeThomas v. Calero, 824 F. Supp. 2d at 488d to the extent plaintiff

5 “Doc. # _at __ " refers to page numbers automatically assigned by the’ €&lettronic
CaseFiling system.
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alleges the false testimony and misbehavior reports were in retaliatiaofectedspeech or

conduct, those claims fail for the reasons discussed above.

Accordingly, plaintiff fails to state due procedaims

B.

Deprivation ofProperty

Plaintiff alleges several incidentghich, liberally construedndicate plaintiff inteds to

assertlaims based othe deprivation of hiproperty

On a morning between May 12 and June 11, 2014, plaintiff told Sgt. Rodrigiiez th
Sgt. Rodriguez’s officers had stolen some packs of cigarettes from plsiceitt

In October 2014asergeant tooklaintiff's belt

On November 9, 2014, plaintiff's brother visited, and told plaintiff that he had left
him two bags of candy in the package room. Plaintiff went to pick up his packages,
but the correction officer said there was only bagfor plaintiff, and said that was

all they had. Eight days later, on November 17, 2014, plaintiff went to pick up the
bag of candy, but the correction officer told him he could not have it. Plaintiff
asked the correction officer to call the package room sergeant. Plaintiffhkess

to his cell and put on keep lock.

On December 1, 2014, C.O. Valle took plaintiff's radio.

On January 18, 2015, C.O. Erns searched plaintiff's property and “took a lot of
clothes” from plaintiff. (Am. Compl. § 162).

On February 5, 2015, a correction officer took two personal sheets from plaintift.

“[A]n unauthorizedintentionaldeprivation ofpropertyby a stateemployeedoes not

constituteaviolation of theprocedurafrequirements of thBue Proces<lauseof the Fourteenth

Amendmenif a meaningful postdeprivatioemedyfor the losss available.” Hudson v.

Palmer 468U.S.517, 533 (1984)Here,sucharemedywasavailableto plaintiff in theform of

anactionin theNew York StateCourt ofClaims,butapparentlywasnot pursued.SeeDavisVv.

New York, 311F. App’x 397, 40Q(2d Cir. 2009)(summaryorder)(Courtof Claimsactionis

adequateostdeprivdion remedy precludegprisoners dueprocesslaim for lost personal

property).
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Accordingly, plaintiff's due process claims faltegeddeprivation of propertgre
dismissed.

V. Superintendent. Griffin

Plaintiff's claims againsBupt. Griffin are dismissed for lack of personal involvement.
To statea Section1983claim, plaintiff mustallegedefendantspersonal involvemerih

anallegeddeprivation ofplaintiff’'s constitutionakights. SeeSpavone vN.Y. StateDept of

Corr.Servs, 719 F.3d 127, 13&d Cir. 2013). In other wordsplaintiff “must pleadthateach
Governmenwfficial defendant, through thaficial’s own individual actions hasviolatedthe

Constitution.” Ashcroftv. Igbal, 556U.S.at676.

A defendantmaynot beheldliable underSection1983solelybecause¢hatdefendant

employsor supervisesomeonavho violatedthe plaintiff's rights. Ashcroftv. Igbal, 556U.S. at

676. However,a supervisor’s personal involvemenay beestablishedy showing:

(1) the defendarparticipatedirectlyin theallegedconstitutionaliolation, (2) the
defendantafter beinginformed of theviolation through a report ocappeal failed
to remedythe wrong, (3) the defendantcreateda policy or custom undewvhich
unconstitutionapracticesoccurredor allowedthe continuance ofuchapolicy or
custom,(4) the defendantvas grossly negligenin supervising subordinatesho
committedthe wrongfulacts,or (5) the defendargxhibiteddeliberatandifference
to the rights of inmates by failing to act on information indicating that
unconstitutionahctswereoccurring.

Colon v. Coughlin, 58 F.3d 865, 873 (2d Cir. 1995) (internal quotation omittgdh alleged

constitutional violation complained of in a grievance must be ongoing in order to firwhalers
involvement, such that the supervisory official who reviews the grievance canyrémed

directly.” Allah v. Annuci, 2018 WL 4571679, at *7 (S.D.N.Y. Sept. 24, 20@B8jernal

guotation omitted) (collecting cases)
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Here theonly claims remaining in this case are plaintiff's excessive force andefadu
intervene claims arising from tledlegedrFebruary 10, 2015saault Faintiff fails to allege
those claims involved ongoing violations when he complained to Bugtiffin.

Accordingly, plaintiff's claims against Supt. Griffin are dismissed.

VI. Motion to Strike

Defendants’ motion to dismiss or for a more definite statement ihdes 8(a) and
12(e) is denied.
“[T]he basic requirements of Rule 8 apply to self-represented and counseledfplainti

alike” Harnage v. Lightner, 2019 WL 637975, at *2 (2d Cir. Feb. 15, 2019) (per curiam)

(internal quotation omitted)Rule 8(a)(2) states a pleading must contain “a short and plain
statement of the claim showing that the pleader is entitled td.reli€o satisfy this standard,
the complaint must at a minimum disclas#ficient information to permit the defendant to have
a fair understanding of what the plaintiff is complaining about and to know whetherstlaere

legal basis for recovery.” Harnage v. Lightner, 2019 WL 637975, at *2 (internal quotation

omitted).
“Whena complaint does not comply with the requirement that it be short and plain, the

court has the power, on its own initiative or in response to a motion by the defendant, to strike

any portions that are redundant or immaterial, or to dismiss the conipldarnage v. Lightner,
2019 WL 637975, at *2 (internal quotation omitte@ut “dismissalis usually reserved for those
cases in which the complaint is so confused, ambiguous, vague, or otherwise unietdtiagibl

its true substance, if any, is well gissed’ Id. (internal quotatiomnd alteratioromitted).

6 To the extent plaintiff asserts claims against Capt. Carry because hedgueimtiff's

grievances, those claims are dismissed for the same reason.
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Nevertheless;ourts have dismissed pleadings in similar or less egregious circunsstaricese

in this case SeeGrimes v. Fremont General Corp., 933 F. Supp. 2d 585, 595 (S.D.N.Y. Mar. 22,

2013) (internal quotation omitte(ollecting cases).

Although the amended complaint is, as noted above, difficult to decipher, the Court
concludes it is sufficient to permit defendants to have a fair uagieliag of what plaintiff is
complaining about and whether there are legal bases for recovery, as thafpeegdysis
demonstrates. Plaintiff “identifies discrete defendants and the actionshipkieese defendants”

that purportedly violated his rights. Harnage v. Lightner, 2019 WL 637975, at *2. Further,

requiring plaintiff at this stage of the litigatid@a amend his complaint for a second time to
provide a more definite statemembuld only further delay resolution of this twearold case,
and thus would not serve the “just, speedy, and inexpensive determination” of this action. Fed.
R. Civ. P. 1.
Accordingly, the Court will not dismiss or strike plaintiff’'s amended complander

Rules &a) or 12(e) or require plainff to file a moredefinite statement.
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CONCLUSION

The partial motion to dismiss the amended complaint is GRANINEBART and
DENIED IN PART. The motion to dismiss éor a more definite statement is DENIED

The sole remaining claisin this case are(i) excessive forcagainstSgt. Miller, C.O.
Chase, C.O. Erns, C.O. Carlson, C.O. Corey, C.O. Phillips C.O. BrakaZ.O. LordeGray,
and(ii) failure to intervene againSigt. Miller, C.O. Phillips, C.O. Brokaw, and C.O. Lorde-
Gray.

Defendants shall file an answ&y March 20, 2019.

The Clerk is instructed tf) terminate defendan®upt. T. Griffin, Dep. Supt. E. Burnett,
Dep. Supt. D. Wilkins, Capt. Carry, Lt. Hann, Lt. Murphy, Sgt. Surber, Sgt. Rodriguez, Sqt.
Conforti, C.O. V. Cruz, C.0O. Chavers, C.O. Valle, C.O. Tagliaferry, C.O. Sullivan, i@, O
I.G. John Doe, I.G. Isaac, IGRC SuperviStanaway, Dr. Bentivegna, and Imposter Inspector
General Keysefrom the docket, and (iferminate the motian(Doc. #82).

The Court certifies pursuant to 28 U.S.C. 8§ 1915(a)(3) that any appeal from this order

would not be taken in good faith, and therefioréormapauperisstatus is denied for the purpose

of an appeal SeeCoppedge VWnited States369 U.S. 438, 444-45 (1962).

Dated:March6, 2019
White Plains, NY

SO ORDERED:

Vo

Vincent L. Briccetti
United States District Judge
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