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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

_____________________________________________________________ X
CLEON TAYLOR, :
Plaintiff, : OPINION AND ORDER
V. : 16 CV 8814(VB)
C.0. SCOTT, @M. HAYDEN, C.0O. ROSIER, :
DEP. ONEILL, CAPTAIN MELVILLE, and :
C.O. CHRISTINE GIESS, :
Defendants. :
_____________________________________________________________ X

Briccetti, J:

Plaintiff Cleon Taylor proceedingpro seandin formapauperis, brings this action under

42 U.S.C. § 1983, alleging defendants C.O. Scott, C.O. Rosier, DepugyllOQ¥4ptain
Melville, and C.O. Gissviolated his rights under the Eighth Amendment.

Now pending is defendants’ unopposed motion to dismisartteded complaint
pursuant to Rule 12(b)(6). (Doc. #29

For the reasons set forth below, defendants’ motion is GRANTED.

The Court has subject matter jurisdiction under 28 U.S.C. § 1331.

BACKGROUND

In deciding the pending motion to dismiss, the Court atscas true all welpleaded
factual allegations in the amended complaint and draws all reasonable inféemgple@tiff's
favor, as summarized below.

At all relevant times, plaintiff was incarcerated at Green Haven Correctiaoiity=

At 6:30 a.m. on September 15, 2014, plaintiff asked C.O. Rosier for a plunger because
plaintiff's toilet was clogged with human wast€.O. Rosier responded that the facility was on

lockdownfor a facility-wide search C.O. Rosier passed plaintiff's cell six or setiemes
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throughout the day. Plaintiff requested the plunger each time but Rosier never provided the
plunger to plaintiff.

At 11:30 a.m. on September 15, 2014, CS0ott came to plaintiff's cell to askhe
needed medication. Plaintiff responded that he did not need medication bunkedial
plunger to unclog his toilet. Plaintiff then showed C.O. Scott the clogged toilet, whiokifpl
had covered with a towel. C.O. Scott continued his rounds. Plaintiff asked him for the plunger
on other occasions that day. At 6:30 p.m., upon returning fromekecal clini¢ plaintiff again
asked C.O. Scott for a plunger “because [his] tpieds filled with even more feces.” (Am.
Compl. § 11). C.O. Scott told plaintiff to go to his cell and lock in. Rfadid not receive a
plunger from C.O. Scott.

At 8:30 a.m. on September 16, 2014, plaintiff stopped C.O. Hayden and asked him for a
plunger for the clogged toilet. Two hours later, plaintiff heard C.O. Hayden talkimgtioeat
inmate two floors below plaintiff's cell. Plaintiff yelled to C.O. Hayderaskfor a plunger, but
Haydendid notreply.

At 6:30 p.m. on September 16, 2014, while plaintiff was returning to his cell from the
clinic, he saw C.O. Scott. Plaintiff asked him, “Why was | not allowed to useuthggsland
could I use it now[?]” (Am. Compl. { 16). C.O. Scott answered that plaintiff could not use the
plunger and that “[h]e was ordered by his captain not to give the plunger to angsrinat).

At 8:00 a.m. on September 17, 2014, plaintiff stopped. Giess explained to him that
he had no flushing toilet faver forty-eight hours, and asked him for a plunger. At 11:30 a.m.
C.0. Giess again passed by plaintiff's cell. Plaintiff askéa if he had forgotten about the
plunger. C.OGiess responded that he had not forgotten and that he had told the “A station

officer.” (Am. Compl. { 18). Plaintiff then asked C.O. Giess i€beld go to sick call because



he waddizzy andhaving difficulty breathing. C.O. Giess said he would let the A officer know of
the request.Thereafteraround 12:30 p.m., plaintiff ki a different corrections officer that he

had asked to go to sick call and added that he wanted to speak to a sergeant. The corrections
officer deniedhoserequess.

On September 17, 2014, at 7:00 p.m., plaintiff stopped Deputy Oaseliibiwas walking
by plaintiff's cell. Plaintiff explained to Deputy O’Neill that plaintiff's toilet haden clogged
for overforty-eight hours and told him the difficulty he had had trying to get a plunger.
Specifically, plaintiff told Deputy O’Neill that C.O. Scott told plaintiff, ‘i Captain ordered
him not to give out the plunger to [anyjmates.” (Am. Compl. § 21).Captain Melville was
nearby, sdeputy O’Neill askedim whether he hatbld C.O. Scott not to give out plungers to
inmates. Captain Melville said, “No, if any[]Jthing | would tell the offi¢etp go ahead and give
out the plunger to those inmate[]s who need]] it, because the inmates cannot cofrteaiut
cell to get it fhemselves].”(ld. 1 22). Both Deputy O’Neill and Captain Melville assured
plaintiff he would receive a plunger.

Plaintiff did not receive a plunger until the following day, September 18, 2014, around
10:30 a.m.

Plaintiff allegeshe sustaineghysicalinjuriesas a resitiof his exposure to the clogged
toilet for seventy-six hours, including a red, sore throat, shortness of breath, abdominal pain,
vomiting, and dizziness. Plaintiff was examined by a nurse, but did not receivaimedic
treatment.

DISCUSSION

Legal Standard

In deciding a Rule 12(b)(6) motion, the Court evaluates the sufficiency of theioperat



complaint under the “two-pronged approach” articulated by the Supreme Court no#shc
Igbal, 556 U.S. 662, 679 (2009F.irst, plaintiff'slegal conclusions and “[tlhreadbare recitals of
the elements of a cause of action, supported by mere conclusory statementd,eatideu to
the assumption of truth and are thus not sufficient to withstand a motion to dignias678;

Hayden v. Person 594 F.3d 150, 161 (2d Cir. 201econd, “[w]hen there are wgileaded

factual allegations, a court should assume their veracity and then determihentiney

plausibly give rise to an entitlement to relie&shcroft v. Igbal, 556 U.S. at 679.

To survive a Rule 12(b)(6) motion, the allegations in the complaint must meet a standard

of “plausibility.” Ashcroft v. Igbal, 556 U.S. at 678; Bell Atl. Corp. v. Twombly, 550 U.S. 544,
564 (2007).A claim is facially plausible “when the plaintiileads factual content that allows
the court to draw the reasonable inference that the defendant is liable fostoaduict

alleged.” Ashcroft v. Igbal, 556 U.S. at 678. “The plausibility standard is not akin to a

‘probability requirement,’” but it asks for more than a sheer possibility that addefehas acted
unlawfully.” 1d.
The Court must liberally construe submissionprafselitigants, and interpret thefio

raise the strongest arguments that theygest.” _Triestman v. Fed. Bureau of Prisons, 470 F.3d

471, 474 (2d Cir. 2006) (per curiam) (internal quotation marks and citation omitted). Applying
the pleading rules permissively is particularly appropriate when, as hmeseplaintiff alleges

civil rights violations. SeeSealed Plaintifiz. Sealed Defendant, 537 F.3d 185, 191 (2d Cir.

2008). “Even in grosecase, however . . . threadbare recitals of the elements of a cause of

action, supported by mere conclusory statements, do not suffice.” Chavis v. Chappius, 618 F.3d

162, 170 (2d Cir. 2010) (internal quotation marks and citation omitted). Nor may the Court

“invent factual allegatioriglaintiff has not pleadedld.



Il The Motion to Dismiss

Defendants argue tHailure to provide plaintiff a flushable toilet for seventy-six hours
did not pose an unreasonable risk to plaintiff's health such that it was not a violation of his
Eighth Amendment rights.

The Gurtagrees

The Eighth Amendment requires prison conditions to be at least “humane.” Gaston v.

Coughlin, 249 F.3d 156, 164 (2d Cir. 2001) (quotiagmer v. Brenngrb11 U.S. 825, 832

(1994)). To adequately allege an Eighth Amendment violation, an inmate mugtclajestive
and subjective elements of a twomonged test: “(1) objectively, the deprivation the inmate

suffered wassufficiently serious that he was denied the minimal civilized measure of life’s
necessitiesand (2) subjectively, the defendant official acted wélsufficiently culpable state

of mind . . .such as deliberate indifference to inmate health or safegfyalker v. Schult, 717

F.3d 119, 125 (2d Cir. 2013) (quoting Gaston v. Coughlin, 249dt.BgY).

Regarding the objective requirement, “the inmate must show that the conditibes, ei
alone or in combination, pose an unreasonable risk of serious damage to his health.” Walker v.

Schult, 717 F.3d at 125 (citing Rhodes v. Chapman, 452 U.S. 337, 347;(RB8IHs v.

Kapnolas 308 F.3d 180, 185 (2d Cir. 2002)). He must allege prison officials deprived him “of
his ‘basic human needs’ such as food, clothing, medical care, and safe and sainigary |

conditions.” Id. (quotingRhodes v. Chapman, 452 U.S. at 347). When a (faeteks to

combine individual deprivations, the sum equates a conditions of confinement claim only if the
composite conditions “have a mutually enforcing effect that produces the dieprivba single,

identifiable human need.”_Wilson v. Seiter, 501 U.S. 294, 304 (1991) (stating that holding

prisoners in cold cells without blankets may constitute a violation).



With respect to the subjective requirement:

[A] prison official cannot be found liable under the Eighth Amendment for
denying an inmate humanermbtions of confinement unless the official knows of
and disregards an excessive risk to inmate health or safety; the offisibbath

be aware of facts from which the inference could be drawn that a substahtial ri
of serious harm exists, and he musoalraw the inferenceThis “deliberate
indifference” element is equivalent to the familiar standard of “recklessagss
used in criminal law.

Phelps v. Kapnolas, 308 F.3d at 186-citation omitted).

In deciding whether exposure to human waste poses an unreasonable risk of serious
damage to health under the objective prong, the Court assesses the “severitytard[dithe

exposure], on a caswrcase basis.’'Damell v. Pineirg 849 F.3d 17, 30 (2d Cir. 2017) (citations

omitted). “Serious injury is unequivocally not a necessary element of an Eighth Amendment
claim, although the seriousness of the harms suffered . . . may shed light on thg ckaerit
exposure.”ld. at 31 (internal quotation marks and citatmnitted).

When a prisoner risks physical contact with human waste, through overflow ot atoile
otherwise filthy cell conditions, courts hakeld durations of as little asnhours to be
unconstitutional when combined with other unsanitary and humiliating condit@eeDarrell
v. Pineiro, 849 F.3d at 23-2@&(thours indetention facility was unconstitutional where facility
had nine alleged constitutional violations including (i) overcrowding, (iisable toilets, (iii)
inadequate sanitation, (iv) infestation, (v) lack of toiletries, (vi) inadequstgion, (vii)
extreme temperatures and poor ventilation, (viii) deprivation of sleep, andliire and

intimidation); Gaston v. Coughlin249 F.3d at 165 (2d Cir. 2001) (three days of exposure to

feces, urine, andewage water combined with frigid temperatures and rodent infestation
constituted an Eighth Amendmenohation). However, brief exposure to physical waste, even

when there is direct contact thye prisoner, may not be &ghth Amendment violationSee
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Little v. Municipal Corp., 51 F. Supp. 3d 473, 491 (S.D.N.Y. 2015) (collecting cases); Florio v.

Canty, 954 F. Supp. 2d 227, 235 (S.D.N.Y. 201s3r(9.
In casesn which the prisoner never risked actual contact with human waste, but had to
live in close confineswith a clogged toiletthe Second Circuit has held fivend severday

periods of exposure unconstitution&eeWilley v. Kirkpatrick, 801 F.3d 51, 66—67 (2015)

(citing LaReau v. MacDougalh73 F.2d 974 (2d Cir. 1972)).

Here plaintiff's toilet was clogged for sevengyx hours. This amount of time falls
somewherén between the established thresholdsifiere discomfort and theeprivation of
basic human needs in violation of the Eighth Amendnent.

Undoubtedly, the conditions pfaintiff's confinement were uncomfortable and
unfortunate. However, because this was an isolated incident, during which plaistébigao,
and did,use his toile{Compl.§ 11),and did not substantially risk physical contact with human
waste, the Cart finds the defendants did not violate plaintiEghth Amendment rightsThis
is further supported by the absencewyadditional exacerbating circumstances, otherwise
present in the cases in which shorter periods of time without a usable toddtieie
unconstitutional. Lastly, plaintiff suffered only minor physical injuries, usciaing thdesser
severity of the exposure.

Because plaintiff has failed to state a conditions of confinement claim unedebjective
prong, the Court need not adds whether defendants acted with deliberate indifference under

the subjective prong.

! Because the duration of exposure to human waste falls in this gray area, defendant
would also beentitled to qualified immunityif the claimwerenot dismissegbecause
defendants’ actions were not in violationaaflearly established constitutional g See

Harlow v. Fitzgerald457 U.S. 800, 818 (1982).
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Accordingly plaintiff's Eighth Amendment claim is dismissed.

Leave to Amend

The Court should freely grant leave to amend a complaint “when justice so réquires
Fed. R. Civ. P. 15(a). Moreover, when a pro se plaintiff fails to state a caus®of tetiCourt
“should not dismiss without granting leave to amend at least once when a lindmagref the

complaint gives any indication that a valid claim might beegt&tCuoco v. Moritsugu, 222

F.3d 99, 112 (2d Cir. 2000) (internal quotation marks and citation omitted).

Here, plaintiff has been given ample opportunity to defend his complaint or show he has
a valid claim. By Order datdeebruary 17, 2017, the Court ordered plaintiff to file an amended
complaint to add the identity of a John Doe defendant. (D9c.@® March 24, 201 Rlaintiff
filed hisamended complaint. (Doc. #)5Defendants filed anotion to dismisshe amended
complaint on July 19, 2017. (Doc. #29). Plaintiff did not timely respond to defendants’ motion.
On August 10, 2017he Courtsua spontgrarted anextension of time to oppeshe motiorto
September 5, 2017. (Doc. #3Despitethe extensionto dateplaintiff has not opposed
defendants’ motion.

Accordingly, the Court has already given plaintiff a reasonable opportorstyow he
has a valid claim, or explain deficiencies in the motion to dismiss, but plaalktifto do so.

In addition even a liberal reading of the amended complaint does not suggest that
plaintiff would be able to state a valid claim if given another opportunity to do stauBghe
exposure to human waste was limited in severity and duration, any additional amewdoidnt
be futile.

Accordingly, the Court declines to grant plaintiff leave to amend.



CONCLUSION
Defendarg’ motion to dismiss thamendeadomplaint is GRANTED.
The Court certifies pursuant to 28 U.S.C. § 1915(a)(3) that any appeal from this order

would not be taken in good faith, and therefioréormapauperisstatus is denied for the purpose

of an appeal SeeCoppedge v. United State369 U.S. 438, 444-45 (1962).

The Clerk is instructed to terminate the mot{Doc. #29)and close this case
The Clerk is instructed to mail a copy of this Opinion and Order to plaintiff.

Dated:January I, 2018
White Plains, NY

SO ORDERED:

Vi

Vincent L. Briccetti
United States District Judge
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