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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________________________________________ X

FAIR HOUSING JUSTICECENTER :

y Plaintiff, f OPINION AND ORDER

TOWN OF EASTCHESTER, : 16 CV 9038(VB)
Defendant :

______________________________________________________________ X

Briccetti, J:

Plaintiff Fair Housing Justice Center brings this action against defetidaTown of
Eastchester (thel'own”), alleging theTown'’s zoning cod®iolates the Fair Housing Act by
imposingon certainsenior housing developmerggreferencéor housing applicants who
already reside in th€own. Plaintiff claims the residency preference exacts a discriminatory
effect on minority housing applicants, and that tbevit enacted the residency preference at
least in part because of its discriminatory effect.

This lawsuitconcerns the residency preference’s application to a senior housing
developmentalled Elide Manar The Court has granted Elide Manor&svdlopersElide
Building Corporation, Seminara Pelham, LLC, and Elide Enterprises, LLC, leappear as
amicicuriae (Doc. #114).

Before the Court are plaintiff’'s motion farpreliminary injunction (Doc. #80) and
motion to strike several declarat®submittedy the Town in opposition to the preliminary
injunction motion (Doc. #99).

For the reasonset forthbelow,the motion for a preliminary injunction is DENIED

WITHOUT PREJUDICE and the motion to strike is DENIED AS MOOT.

! The Court previously granted plaintiff's motion (Doc. #116) for leave to supplement its
original preliminary injunction motion.SeeDoc. #124).
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The Court has subject matter jurisdiction under 28 U.S.C. § 1331.
BACKGROUND

In 2009, the Town, which is in Westchester County, added to its zoning code a provision
creating aspecialpermit authorizing the development and construction in the Town’s
unincorporated areasf housing for seniors ages 55 and old&eeDoc. #82 (“Frick Decl.”)

Ex. 1 at 18-2%° The stated purpose of the provisioBastchester Zoning Cog#EZC”)

§ 12(H)(27)—s “to encourage the development of agstricted multfamily buildings
designedexclusively for senior citizens[,] which would permit the Town’s senidaagit
population to remain in the community, close to family and friends.” (Doc. #91 (“Sokoloff
Decl.”) Ex. D at 2). Plaintiff alleges Elide Manor is the only senior housimgldpment built
pursuant to section 12(H)(27) to date.

Section 12(H)(27) requires a developer seeking a special permit to solseveral
restrictions, of which this case concerns twirst, at least “15 percent of dwelling units in a
Senior Housing Devepment shall be offered as ‘affordable’ to senior citizens earning k&ss th
80 percent of the area median income for Westchester County.” BEZEH27)(A)(d)(ii)

(Frick Decl. Ex 1 at 20). Second, the owner or manager of a permitted senior housing
development must select its tenants pursuant to a residency preferenqeefirgince goes to

currentTown residents, and second preference goes to everyoneédel§8d.2(H)(27)(A)(e)(i)

TheTown alsoincludes the incorporated villages of Bronxville and Tuckahoe.

3 Citations to declarations reference page numbers assigned by the Etratrenic Case

Filing system.



(Frick. Decl. Ex. 1 at 20-21).Among Town residents, the zoning code prioritizes applicants
who have lived in the Town the longesd. 8 12(H)(27)(A)(e)(i)(a) (Frick. Decl. Ex. 1 at 21).

Housing applicants are selected pursuant to the resigeei®yencenly when demand
for thehousing being applied faxceeds supplyOtherwise, alapprovedapplicants can receive
housing without any need to prioritize some applicants over others, renderregitigncy
preferencesuperfluous.

According to plaintiff, theacial makeup of the Town’s ridentsis more than 80 percent
white nonHispanic, making imarkedly less diverse thais adjacent municipalitiesf New
Rochelle, Yonkers, and Mount Vernon, as well as Westchester County as a whole. Citing
demographi@nd other statistics, plaintiffexpert withessoncluded Section 12(H)(27)’'s
preferencdor Town residents woulthlmost certainly” causénearly all the units at Elide
Manor” to be rented to a group of applicants Wéu@ overwhelmingly likely to be whité
(Doc. #83 1b). Plaintiff's expertwitnessfurther concluded the residency preference would
cause a significant drop in the share of mdnte tenants at Elide Manaas compared to Elide
Manor’'sexpected racial composition were the preference not enfofdaintiff hasalso
submitted evidenci claimsshowsthe Town enacted the preference due to racial animus.

Plaintiff aimsto prevent the residency preference from taking effect. To that end,
plaintiff filed the instant preliminary injunction motiompan learning Elide Manor would soon
start leasing apartment®laintiff originally sought a preliminary injunction barring thewn

from enforcingtheresidency preference Btide Manor, including by forbiddinthe Town from

4 As originally enacted$Section 12(H)(27) also imposed preferences for relatives of Town

residents and residents of Westchester CoudgeEZC 8§812(H)(27)(A)(e)(i)(Frick Decl. Ex. 1
at20-21). On March 5, 2019, the Town Board removed those preferences from the zoning code,
which now imposes a preference T@wn residents only. SeeDoc. #107).



issuing certain permits and other documents contalamguage imposing the preferenq8ee
Doc. #80 at 1).

After plaintiff filed its motion, theTown approved and issued a document imposing the
preference on Elide Manor.lamtiff thensupplemented its original motion paparsl askedor
additional relief—namely,that the Courbrderthe Town toreissughe document in question
without the language impositlge residency preferencéSeeDoc. #116at 1).

In opposition to the preliminary injunction motion, the Tosubmitted among dber
things, the affidavits of Town Supervisor Anthony Colavita (Doc. #91{28&perTown Board
members Vicki Ford, (Doc. #91-24), Michael Cahalin (Doc. £9),-and Sheila Marcotte (Doc.
#91-27); and Assistant Director of Senior Programs and Services Janice Munson (D&&). #91-
Plaintiff has moved to strike those affidavais a sanction fahe Town'’sfailure to identifythe
affiantsin the Town’s Rule 26(a) initial disclosures. (Doc. #99).

At a hearing heldpril 5, 2019,after the preliminary injnction motion was fully
submitted plaintiff affirmed it “want[s] the landlordat Elide Manorijto get their Certificate of
Occupancy anbegin to rent, but without the illegal and discriminatory restrictive conditions that
the Town is placing on it.” (Doc. #121 at 10). On June 7, 20&tiff filed motionpapers
statingElide Manor had begudoing precisely thatrenting apartment%%n a firstcome, first
serve basis, without use of residency preferen(ast. #118at 3), which plaintiff
acknowledgeds “the same method that Plaintiff seeks in this case, and on this [preliminary

injunction] motion” Poc. #117  20).The Townsubsequentlgonfirmed “the residency



preference was not operating to deprive anybody of an apartment” at Elide Manor #122 at
4).

Elide Manor has 116 apartments in totAk of June 3, 2019t had received sixteen
applications for marketate housing and zero applications for affordable housing. As of that
date, ten applications had generated executed leases, three “leases [were] cutyeotiy ou
application remained pending, and two applications had fallen through. (Doc. #13R-1As
of June 12, 2019, Elide Mansitill had leasednly ten apartments in totahalf of them to
applicants from outside theoWn (including the building superintendent). (Doc. #1223t 2.

Elide Manor apparently intends to apply the residgareferencesometime in the future,
“as the building becomes more full. SéeDoc. #117 1 20).The Townhas“proposed agreeing
to give Plaintiff notice before the residency preference [conmgs]play.” (Doc. #122 at 4).

DISCUSSION

Preliminary Injunction

The Townargues th@reliminary injunction motion should be denied because plaintiff
has failed to show would suffer irrepeable harm absent preliminary injunctive relief

The Court agrees.

“A preliminaryinjunctionis an extraordinary and drastic remedy, one that should not be
granted unless the movant, bglaarshowing, carries the burden of persuasion.” Sussman v.
Crawford 488 F.3d 136, 139 (2d Cir. 2007) (internal citation and quotation omittéd)secure
apreliminaryinjunction . . . the moving party must demonstrate (1) that it will be irreparably
harmed in the absence of an injunction, and (2) either (a) a likelihood of success ontthermeri
(b) sufficiently serious questions going to the merits of the case to malkarigeolund for

litigation, and a balance of hardships tipping decidedly in its favor.” MONY Gip.vIn




Highfields Capital Mgmt., IP., 368 F.3d 138, 143 (2d Cir. 2004) (internal citation and quotation

marksomitted). However, a plaintiff seeking “an injunction staying governmental actionritake
in the public interest pursuant to a statutory or regulatory scheme’™ must Stiesfyore

rigorous likelihood-ofsuccess standardFair Housing in Huntington Comm. Inc. v. Town of

Huntington, 316 F.3d 357, 365 (2d Cir. 2003) (quoiegy v. City of New York 97 F.3d 689,

694 (2d Cir. 1996))And “[a] party moving for a mandatory injunction that alters the status quo

by commanding a positive act must. make a cleaor substantial showing of a likelihood of

success on the merits, a standard especially appropriate ywhelimanaryinjunction is sought

against government.”_D.D. ex rel. V.D.N.Y.C. Bd. of Educ., 465 F.3d 503, 510 (2d Cir.

2006)(emphasis addedinternal citations and quotations omitteainendedndenialof

rehig, 480 F.3d 138 (2d Cir. 2007).

Of these requirementyt] he showing of irreparable harm is [p]erhaps the single most
important prerequisite for the issuance of a preliminary injunction, and the npmaitygmnust
show that injury is likely before the other requirements for an injunction will bedsoed.”

Kamerling v. MassangrR95 F.3d 206, 214 (2d Cir. 2002) (secaifteration in original)

(internal quotation marks amitations omitted) A party seeking preliminary injunctive relief
must show an injury that is “actual and imminent, not remote or speculatd:gcitations
omitted).

Plaintiff fails to show it would suffer irreparable harm absent preliminary injunctive
relief. By renting out apartments without applying the residency preferamig,are doing
exactly what plaintiff wants “begin to rent, but without the illegal and discriminatory restrictive
conditions that the Town is placing fithem].” (Doc. #121 at 10). Moreovenalf of the

apartments rented at Elide Manor have gone to non-Town residents, lzelyipgtential



concernthatthe preference’s existenceuld dissuade non-residents from applyimélide
Manor, even if the preference is not actually being enfothete Accordingly,plaintiff is not
suffering discernable harm at this tifhe.

To be sure, this may change should Elide Ma&amdorce the residency preferenoehe
future But a speculative future injury does sapport a preliminary injunctionSeeKamerling
v. Massanari295 F.3d at 214. Moreovehe Townhas offered to notify plaintiff beforthe
residency preferends enforced at Elide Manor, affording plaintiff the opportunityafile its
preliminary injunction motiorupon confrontingactual and imminent” irreparable harnid.

Accordingly, the Court denies without prejudice plaintiff's motion for a priakany
injunction. However, the Court ORDERS that the T@mdamici shall notify plaintiffno later

thanfive business days before the residency preference is enfoneét respect t@pplicants for

housing aElide Manor®

. Motion to Stike

Plaintiff also moves to strikéhe affidavits of Supervisor Colavita, Vicki Ford, Michael
Cahalin, Sheila Marcott@and Janice Munson. (Doc. #99). Those affidavits, submittéaeby
Town in opposition to plaintiff's preliminary injunction motioaddresgamong other thingghe

Town’s purported reasons for enacting the residency preference.

5 Puzzlingly,plaintiff argues the comancement of leasing at Elide Manor has

“dramatically”increased the harm allegedly suffered by plaintiff because “[e]very day,
apartments are being leased under a residency preference scheme” (Doc.2)-33@1at
plaintiff simultaneously acknowledg#satElide Manoris leasing apartmentsvithout use of
residency preferencesitl( at3).

6 TheTown’s attorneyhas twice failed to comply witBourt orders concerning th@wn’s
obligations to provide plaintiff information material to plaintiff's claimSounsehaspointed to
a recent illness as an explanation. The Cgavecounsel the benefit of the doubt on both
occasions. The Court will not extend that benefit to coumgald time.



The Court having denied plaintiff's preliminary injunction motion without considering
the affidavitsplaintiff seeks to strike, plaintiff’s motion to strike DENIED AS MOOT.
CONCLUSION
The motion for a preliminary injunctiors DENIEDWITHOUT PREJUDICE
Themotion to strikes DENIED AS MOOT.

Defendant andmici are ORDERED to notify plaintiff no later théive business days

before the residency prefereriseenforcedvith respect to applicants for housing at Elide
Manor.

The Court will hold a case management conference on July 11, 2019, at 10:38la.m
counsel shall come prepared to disdijswhether they anticipate further dispositive motion
practice ad, if not, how best to proceed to trial; and (ii) what recent steps have been taken to
resolve this case by settlement, and how, if at all, the Court may assist theipdHs regard.

The Clerk is directed to terminate the motioiBocs. ##80, 99).

Dated:June 24, 2019
White Plains, NY

SO ORDERED:

Vo

Vincent L. Briccetti
United States District Judge




