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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

DAMON WHEELER,
Plaintiff,
V.

DET. FRED SLANOVEC; SGT. JASON

JENNINGS; SGT. RONALD MAGSAMEN,; No. 16-CV-9065(KMK)
DET. AHMED ARTOLA; DET. CHARLES
NYLAND; P.O. MICHAEL RIBIERO; P.O. OPINION AND ORDER

PATRICK GASS; P.O. NATHANAEL
DEYOUNG; JANE DOE (SUPERVISOR);
RICHARD ROE (SUPERVISOR); CHIEF
RAMON BETHENCOURT; THE CITY OF
MIDDLETOWN, all in their individual and
official capacities

Defendants.

Appearances:
Damon Wheeler
Brooklyn, NY
Pro Se Plaintiff
Alex J. Smith Esq.
Assistant Corporation Counsel of the City of Middletown
Middletown, NY
Counsel for Defendants
KENNETH M. KARAS, District Judge:
Pro se PlaintifDamon Wheeler (“Plaintiff”filed the instant FirsamendedComplaint
(“FAC”), pursuant to 42 U.S.C. 88 1983 and 1985(@airmstDetective Fred Slanovec

(“Slanovec), Sergeant Jason Jennings (“Jennings”), Sergeant Roredddvhen (“Magsamen”),

! These Defendants are taken from Plaintiff's First Amended Complaint. €hie @l
Court is directed to update the caption accordingly.
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Detective Ahmed Artola (“Artola”), Detective Charles Nyland (“Nyland”), PelOfficer
Michael Ribiero (“Ribiero”), Police Officer Patrick Gass (“Gass”), Pol@#icer Nathanael
DeYoung (“DeYoung”), SupervisoRichard Roe (“Roe”and Jane Doe (“Doeg’Chief Ramon
Bethencourt (“Bethencourt”), and the City of Middletown (“Middletow(€dllectively,
“Defendants”). First Am.Compl.(“FAC”) (Dkt. No. 29.)? Plaintiff alleges lhat Defendants
violated his rights under the Fourth and Fourteenth Amendments by conspiring to deprofe him
his liberty without due processld(at3.)3

Before the Court is Defendants’ Motiom Dismiss the Complairdursuant to Federal
Rule of Civil Procedure 12(b)(6).SeeNotice ofMot. (Dkt. No. 33.) For the following reasons,

Defendants’ Motion is granted.

2 The FAC lists Supervisokane Do@nd Richard Roe @3efendarg. (FAC.) These
Defendants were also namiedthe original Complaint, and the Court orderediesv York
State Attorney General’s Office, the attorney and agent for DOCG&ntfy thempursuant to
its obligations undeYalentin v. Dinkins121 F.3d 72, 76 (2d Cir. 1997), so that the Court could
assistPlaintiff in serving them (Order of Service (Dkt. No. 9.) Although the Court incorrectly
determined that the Attorney General’s office satisfief@kentinobligations, (Dkt. No. 17), it
actually did not identify Jane Dae Richard Roe, and thus tieer of these Defendantsshheen
idertified or served, (Dkt. No. 16).

3 The Complaint also allegesviolation of the Fifth Amendment.FAC 3) The Fifth
Amendment claim against Defendants is dismissed, because Defendants~acenait
Government officials.See Hoegemann v. Palméo. 16CV-1460, 2017 WL 455930, at *9 (D.
Conn. Feb. 2, 2017) (“[Thdantiff] has not alleged that any fedeo#icial violated his Fifth
Amendment due process rightaistead, all of his allegations are against state or municipal
officials. Thus,[Plaintiff]’ s due process claims may only be brought under the Fourteenth
Amendment, not the Fifth Amendmeént. However, the Court has construed any Fifth
Amendmentlaimsto be incorporated iRlaintiff's Fourteenth Amendment claim.
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I. Background

A. Factual Background

The following facts are drawn fno Plaintiff’'s FAC and Plaintiff’'s opposition to the
Motion To Dismiss, (Pl.'sMem. of Law in Supp. of Pl.’s Reply to Defs.” Mot. Dasmiss
(“Pl.’'s Mem.”) (Dkt. No. 50), and are taken as true for the purpose of resolving the instant
Motion.*

On March 29, 2013 efendanBethencourt, Chief of the Middletown Police
Department, “authorized Defendants Slanovec, Jennings, Magsamen, Artola, Nylaedy,Ribi
Gass, De Young, Jane Doe and Richard Roe to execute a Search Wraffamget’ [Plaintiff],
his ‘Person’ and his ‘Vehicle.” (FAC;3ee alsdDecl. of Alex Smith, Esq. (“Smith Decl.”)
(Dkt. No. 35)Ex. B at 2 (“Warrant 1”Yauthorizing search of Plaintiff, a “Person,” and a 2011
ToyotaSienna, a “vehicle”) “But[,] instead of abiding by the Order of the Search Warrant,
Defendant . . . Artola, the applicant to whom Searchwarrant was grantedpnspiredwith his
fellow officers toforge the signature of Middletown City Court Judgev@t Brockett and
change the language of the Search Warrant to include the ‘Residence’ of . ntifP]lgiPl.’s
Mem. 1) Thus, while the first warrant, signed by Judge Brockett of the City of Madahet
City Court on March 20, 2013 at 4:25 pm said “N/A” next to the “Premises” section, a second
warrant, also showing Judge Brockett’s signature at 5:10 prsdh@e day, authorizes a search
of “Premises”at 17 Kensington Way, Middletown, County ofaDge, State of New Yoykand

lists “N/A” next to “Vehicles.” (Smith Decl. Ex. B. at 1 (“Warrant 2"§ee alscCompl. Ex. A

*The FAC was filed in one docket entry, but includes two documents, (FAC), which the
Court will “treaf] as one,” (Dkt. No. 31.) df ease of referencthe Court will cite to the EGF
generated page number in the top right corner of the FAC.



(noting “signs of forgery”).¥ Accordng to Plaintiff, “[i]t was the policy and practice of the City
of Middletown to authorize certain police officers, including Defendants . . ., to conspire to use
forged search warrants to conduct illegal searches and seizures.” (FABe80ity of
Middletown and Supervisors Doe and Rdlegedlyrefusedto adequately trairgirect,
supervise, or control and discipline Eéndanipolice officers . . . to prevent the violation of
[P]laintiff's constitutional rights.” Id. at 9.)

Pursuant to this unauthorized search, Plaintiff and his wife were both arrddteat.3¢
4; Pl’'s Mem. 1.)Defendants arrested Plaintiff's wife “to intimidate and dissuade [P]laintiff
from asserting his rights against” them in a civil case. (FAC 10.) Plaintiftizmged with
criminal possession of a controlled substanceaaraignedbeforeJudge Brockett in
Middletown City Court, “where Plaintiff was ordered held without bail in Oea@gunty Jalil
pending a Grand Jury Indictment or othemsvbe releasepursuant to [N.Y. Crim. Proc. Law §]
180.80.” (PlL.s Mem. £2.) On April 3, 2013, Plaintiff appeared before Judge Moreson,
prepared teithertestify before the Grandury, or be released in compliance with 8§ 180.80.
(FAC 4; Pl's Mem. 2. However, “Judge Moreson ordered . . . [P]laintiff back into the custody
of Orange County Jail, stating, ‘We’ll let you know by 5 o’clock.” (FAGség alsd’l.’'s Mem.

2 (same).)“At around 5 o’clock, [P]laintiff received ‘in-house mail’ saying that he was

® Defendants submitted these warrants as éshibsupport of their Motion T®ismiss.
(Smith Decl. Ex. B.) Plaintiff also submitted them as exhibits to his initial Complaint, but did
not attach them to the Amended Complaint. (Compl. Ex.Begause Plaintiff is pro se and is
clearly relying on these warrants to support his forgery allegations, thew@wdnsider them.
See Blakely v. LeviNo. 13€V-2140, 2013 WL 6847102, at *1 n.1 (S.D.N.Y. Dec. 30, 2013)
(considering exhibits attached only to the original complaint because f&aistbat [the]
[p]laintiffs intended taattach [them] to the [almended [c]lomplainéff'd, 607 F. App’x 15 (2d
Cir. 2015)



indicted.” (FAC 4 see als®mith Decl. Ex. E (“Indictment?’)® In Plaintiff's view, Defendants
thus “conspired to deprive . . . [P]laintiff of his right to appear before the Grand JUPAC 4)
Defendants furtheconspiredo have Plaintiff held in Orange County Jail without bail, seeing a
judge, a lawyer, or discovery material, for 50-60 dayd.) (

Plaintiff's family eventually retained an attorney, Benjamin @Gvesdd, Esq., to represent
Plaintiff. (Id.) Greenwaldifed a motion for a bail hearing, and Plaintiff was granteddeiht
$150,000 by Judge Freehilf the Orange&ounty Court (Id.) On August 5, 2013, Plaintiff,
through counsdRachel Trauner, Esgan attorney at Greenwasdfirm, filed a motion to
suyppress the evidence seized pursuant t&techwarrant. (Letter from Alex Smith, Esqg. to
Court (May 29, 2018) (Dkt. No. 52) Ex. 1 (“Suppression Motion”).) The state prosecutor filed
an affirmation in responsarguing that terewas probable cause believe that there was
evidence of a crime located at Plaintiff's resideng@d. Ex. 2 (“People’s Aff.”).Y Judge

Freehilldenied the motion after considering Plaintiff's motion, the People’s response, the

® Plaintiff now allegeghat the Grand Jury did not convene until April 22, 20(B.’s
Mem. 2.) Normally, the Court would not consider this allegation, because liadmts the
allegations in the operative complairf8ee VlaeBerindan v. MTA New York City Trandio.
14-CV-675, 2014 WL 6982929, at *6 (S.D.N.Y. Dec. 10, 2014) (collecting cases and holding
that a court may rely on factual allegations raised for teetfme in a pro se plaintiff's
opposition papers only they areconsistent with the allegations in the complaitipwever, the
Indictment, which Defendants submitted as an exhibit to their Motion, is dated April 22, 2013.
(Smith Decl. Ex. E (“Indiaghent”).) Drawing all reasonable inferences in favor of Plaintiff, the
Court will assume that the Grand Jury did not convene until that date—that is, 19 dalyseafter
§ 180.80 day. (Pl.’s Mem. 2.)

’ Plaintiff claimed that “the Defense d[id] not have @ygof the affidavit” at the time of
filing the suppression motion, making arguments about it only on the basis of “infomraati
belief,” and not indicating whether the Defense had a copy of the warrant {Seffpression
Motion { 8.) Nor is thereany discussion dhetwo warrants or the possibility of fabrication in
the suppression motionSée d.) And, dthough the prosecutor’s affirmation in responges to
facts provided in the warrant and the application for the warrant, the copy provitiesiGourt
does not include those documents, so it is unclear whether Deféat@améceived therm the
Orange County Cougroceedings (People’s Aff.) However,Judge Freehiltelied on these
documents in denying the suppression moti@mith Decl.Ex. F)



application for the warrant, and the warrant, conclutlingt therewas probable cauge issue
the warrant for the search [of] the designated location for the designatedytof®mith Decl.
Ex. F (“Suppression Decision”) £.)Later, “[o]n June 20, 2014, Plaintiff appeared in Orange
County Court before Judge Freehill,” and “the People stated their readinesa.foFAC 5.)
When Greenwaltbld Plaintiff he had not received a copy of the Search Warrant yet, Plaintiff
“demanded in open court that the People release a copy of the Search Waldgniidge
Freehill ordered counsel to the sidebar, when “it was discovered that the SearahtWsed in
this case by . . . [D]efendants was not authorized to search the ‘ResidencdRtintiff].”
(1d.)

However, “instead odlismissing the case,” the prosecutor, Assistant District Attorney
Jason Rosenwasser conspired with Greenwald “to withhold exonerating evidenceeraed c
[P]laintiff into a guilty plea,”againsthis will. (Id.; see alsd’l.’s Mem. 2 (samebut alleging
conspiracy was “with the City of Middletown and their Police Departmes¢§ also idat 6
(alleging that “Rosenwasser discovered the deficiencies . . . which causeld]dbnuptly
reduce the charges, when the proper legal remedy would be to disenisdittment”))
Specifically, “Plaintiff wasthreatenedhat he was going to get ‘[l]ife’, and to ‘let it go’, and
[Greenwald] even refused to represent . . . [P]lantiff at trial because agrturdim,
[Rosenwassémvas in on the conspiracy to deprive . . . [P]laintiff of his liberty without due

process of law, by withholding thexoneratingnformation.” (FAC 5.) Judges Moreson and

8 The Court may take judicial notice thfese documents filed in state caorestablish
the existence of the suppression motion and its denial, but not for the truth of the maitted ass
therein. See Kramer v. Time Warner, In837 F.2d 767, 774 (2d Cir. 1991)]ourts routinely
take judicial notice of documents filed in other courts, again not for the truth of thexsnatt
asserted in the other litigation, but rather to establish the fact ofisgatidn and related
filings.”).



Freehill joined this conspiracy after they become aware of the forged dosusnenihe
defective Indictment. (Pl.’s Mem. 9Blaintiff thus pled guiltyo criminal possession af
controlled substance in the seveddgree and received “time servedld. @t 2; Smith Decl. Ex.
D (“Certificate of Disposition”)put seeReply Decl. & Alex Smith, Esq. (Smith Reply Decl.”)
(Dkt. No. 51)Ex. J. (“Plea Transcript™ (showing that Plaintiff testified “No” to questions
regarding whether he was forced, threatengdnidated, or coerced into pleading guiljy)
According to Plaintiff, “[ijtwas the policy and practice of the City of Middletown to authorize
cerain police officers, including Defendants . . . . to conspire to . . . withhold[] exonerating
information at pretrial hearingandcon|c]eal[] these documents from [criminal] defenddhts[
lawyer[s] and from the public, in order to avaigil action.” (FAC 8§ id. at 10 (same)

As a result ofthealleged conspiracy to deprive Plaintiff of his civil rights, “Plaintiff has
sustained permanent injuries and suffers from P.T.S.Dwaindcur medical bills and other
expenses.” I(l. at 7.) He therefore requests compensatory damagegelaaspunitivedamages
for the alleged bad faith and malicious intenDeffendants (Id. at 8 11.)

B. Procedural Background

Plaintiff initiated this Action on November 21, 2016 by filing a Complaint against Artola,
the City of Middletown, and the City of Middletown Narcotics Unit. (Compl. (Dkt. No. @n)
May 9, 2017, Plaintiff was granted in forma pauperis status. (Dkt. No. 4.) On May 18, 2017, the
Court ordered Plaintiff to file a declaration explaining why this Action shoulth@alismissed
as unimely. (Order (Dkt. No. 5).) Plaintiff filed a declaration and supporting memlora on
June 7, 2017. (Dkt. Nos. 6, 7.)

On July 6, 2017, the Court issued an order dire¢tiegClek of Court to add the

Defendard named in Plaintiff's submissions as Defendants in this Action, directingesenvi



the named Defendants, and ordering the New York State Attorney Ge@dfelésto identify
theunnamed Defendants pursuan¥Vaentin v. Dinkins121 F.3d 72, 76 (2d Cir. 1997(Order
of Service (Dkt. No. 9).)Pursuant to a letter from Plaintiff identifying the John Doe police
officers, (Letter from Plaintiff to Court (Aug. 22, 2017) (Dkt. No. 13)), the Court issued another
Order of Service directing service on these Defendants, (Order of Sé&kic&lp. 14)). On
August 30, 2017, the Attorney General’s Office filed a letter identifying qibkce officers,
(Letter from Alex Smith, Eq., to Court (Aug. 30, 2017) (Dkt. No. 16), and the Court, concluding
that Defendants had satisfied thealentinobligations, directed Plaintiff to file an amended
complaint, (Dkt. No. 17).

On September 14, 2017, Defendants filed a MotioiBmiss and accompanying
papers. (Dkt. Nos. 18-20.) However]dmtiff filed the operative First Amended Complaint on
Octoberl3, 2017. (FAC.) On October 17, 2017, the Court issued anottier @irService as to
the newlynamed Defendants. (Order of Service (Dkt. No. 29).) On October 24, 2017,
Defendants filed a letter requesting le&vdile a new Motion ® Dismiss. K etter from Alex
Smith, Esq., to Court (Oct. 24, 2017) (Dkt. No. 30).) The Court granted the request and
briefing schedule. (Dkt. No. 31.)

Deferdants filed the instant MotionolDismiss and accompanying papensNovember
21, 2017. (Not. of Mot.; Defs.” Mem. of Law in Supp. of Mot. to Dismiss (“Defs.” Mem.”) (Dkt
No. 34); Smith Decl.)However, Plaintiff filed a motion for &ve to amend on November 20,
2017, (Dkt. Nos. 37, 39), which Defendants opposed, (Dkt. No. 40). The Court ordered Plaintiff
to “inform the Court whether he seeks to replideeFirs Amended Complaint . . . or add a
claim” and “explain if this new Complaint cures the alleged defects identified Mdkien to

Dismiss” (Dkt. No. 41.) On December 13, 20Fiaintiff requested a 66ay extension to



oppose the Motion To Dismiss. (Letter from Plaintiff to Court (Dec. 13, 2017) (Dkt. No. 42).)
On January 29, 2018, Plaintiff filed another letter reiterating his request anioraaltyi
requesting the Court delay motion practice until resolution of his N.Y. Crim. Paac§1440.10
motion in New York state court. (Letter from Plaintiff to Court (Jan. 29, 2018) (Dkt. No. 46).)
The Court granted Plaintiff an extension and noted that the FAC is “the operativeiotinpla
(Dkt. No. 48), but denied the request to delay the case while the § 440.10 motion was pending,
(Dkt. No. 49).

Plaintiff filed his opposition to the Motion To Dismiss on February 26, 2018. (Pl.’s
Mem.) Defendants filetheir Reply on March 9, 2018. (Smith Reply Decl.)

[l. Discussion

A. Standard of Review

The Supreme Court has held that althoagiomplaint “does not need detailed factual
allegations” to survive motion to dismiss, “a plaintif§ obligation to provide the grounds of his
entitlementto relief requires more than labels and conclusions, &haulaic recitation of the
elements of a cause of action will not dd&&ll Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)
(alteration andnternal quotation marks omittedndeed, Rule 8 of the Federal Rules of Civil
Procedure “demands more than an unadorned, the-defendant-unldvafutigdme accusation.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009) (internal quotation marks omitted). “Nor does a
complaint suffice if it tenders naked assertions devoid of further fastir@ncement.’ld.
(alteraton and internal quotation marks omitted). Instead, a complaint’s “[flactegiadibns
must be enough to raise a right to relief above the speculative |&@webinbly 550 U.S. at 555.
Although “once a claim has been stated adequately, it may bertegpy showing any set of

facts consistent with the allegations in the complaidt,at 563, and a plaintiff must allege



“only enough facts to state a claim to relief that is plausible on its facet' 570, if a plaintiff
hasnot “nudged [his or h¢rclaimsacross the line from conceivable to plausible, the[] complaint
must be dismissedidl.; see also Igbal556 U.S. at 679 (“Determining whether a complaint
states a plausible claim for relief will . . . be a contpecific task that requires theviewing

court to draw on its judicial experience and common sense. But where the wed#é¢pfacts do
not permit the court to infer more than the mere possibility of misconduct, the aoinhpis

alleged—but it has not ‘show[n]'—that the pleader is eitled to relief.”” (citation omitted)
(second alteration in original) (quoting Fed. R. Civ. P. 8(a)())at 678—79 (“Rule 8 marks a
notable and generous departure from the hgpknical, codgleading regime of a prior era, but
it does not unlock the doors of discovery for a plaintiff armed with nothing more than
conclusions.”).

In considering Defendants’ Motion To Dismiss, the Court is requiréaddept as true
all of the factual allegations contained in {igomplaint” Erickson v. Parduss51 U.S. 89, 94
(2007) (per curiam)see also Nielsen v. Rabird6 F.3d 58, 62 (2d Cir. 2014) (same). And, the
Court must “draw([] all reasonable inferences in favor of the plaint®fahiel v. T & M Prot.
Res., InG.992 F. Supp. 2d 302, 304 n.1 (S.D.N.Y. 2014) (cidogh v. Christie’s Int'l PLC
699 F.3d 141, 145 (2d Cir. 2012)). Where, as here, a plaintiff proceeds five Gairt must
“construe[] [hiscomplaint] liberally and interpret[] [it] to raise the strongest argumentgitha
suggest[s]. Sykes v. Bank of An7.23 F.3d 399, 403 (2d Cir. 2013) (eriam) (internal
guotation marks omitted). However, “the liberal treatment afforded to progsatsidoes not

exempt a pro se party from compliance with relevant rules of procedure and Subhan”

Bell v. Jendell980 F. Supp. 2d 555, 559 (S.D.N.Y. 2013) (internal quotation marks omitted).
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Generally, “[ijn adjudicating a Rule 12(b)(6) motion, a district court must coitfine
consideration to facts stated on the face of the complaint, in documents appended to the
complaint or incorporated in the complaint by reference, and to matters of whidhljunditce
may be taken.”Leonard F. v. Isr. Disc. Bank of N,YL99F.3d 99, 107 (2d Cir. 1999) (inteal
guotation marks omitted). However, when the complaint is drafted by a pro sefpkhatif
Court mayconsider “materials outside the complaint to the extent that they are consistent with
the allegations in the complain&lsaifullah v. Furco No. 12CV-2907, 2013 WL 3972514, at
*4 n.3 (S.D.N.Y. Aug. 2, 2013) (internal quotation marks omitted), includad@;uments that a
pro se litigant attaches to his opposition papekg(i v. RheaNo. 09CV-4732, 2010 WL
5186839, at *4 n.6 (E.D.N.Y. Dec. 15, 201@alics omitted), statements by the plaintiff
“submitted in response to [a] defendant’s request for anmteen conference,Jones v. Fed.
Bureau of PrisonsNo. 11CV-4733, 2013 WL 5300721, at *2 (E.D.N.Y. Sept. 19, 2013), and
“documents that the plaintiff[] either possessed or knew about and upon which [he or stie] relie

in bringing the suit,Rothman v. Gregor220 F.3d 81, 88 (2d Cir. 2000).
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B. Analysis

Defendarg argughat the FACshould be dismissed becaudaintiff's claims are time
barred andarred byHeck v. Humphregnd in any event, the FAC fails to state a claim for false
arrest, avlonell claim against the City of Middletown, and conspirac$e¢Defs.” Mem.) The
Court will address thessrguments separately.

1. Statute of Limitations

Defendantsrguethat Plaintiff's claims are timbarred. (Defs.Mem. 2-5.)!° The
Supreme Court has held that the statute of limitations for federal claims unde$.42 £ 1983
“is that which the State provides for persomlty torts.” Wallace v. Kato549 U.S. 384, 387
(2007). Accordingly, federal courts in New York appltheeeyear statute of limitations for
personal injury actions to 8 1983 and § 18Bbms. See Patterson v. Cty. of Onei@¥5 F.3d
206, 225 (2d Cir. 2004) (holding so fol883 claims)Chris H.v. New YorkNo. 16€CV-6807,

2017 WL 2880848, at *5 (S.D.N.Y. July 5, 2017) (holding so @885 claims)appeal

® The Court notes that, while Plaintiff allegagésconduct by many individuals, not all of
these individuals are Defendants in this Action. For example, Plaintiff allegfegatious
judges and lawyers conspired to and did violate his due process rights in the context of his
confinement pending bail, the grand jury proceedings, and his guilty plea. Howeirdiif @id
not sue any of these individuals, nor does he allege any plausible connection betwestatthese
actors and Defendants to stateonspiracy claim, as the Court will explain later, and thus these
claims are not independently actionable.

In any event, the judges and assistant district attorneys identified in the FAC ha
immunity for actions taken in their official capaciti€SeeParker v. ZugibeNo. 16CV-4265,
2017 WL 4296795, at *3 (S.D.N.Y. Sept. 26, 2017) (explaining that prosecutors have absolute
immunity for all “prosecutorial activities intimately associated with the judicial pbbte
criminal process,” including d@liorizing an allegedly illegal search; at *7 (explaining that
judges are entitled to immunity for damages claims relating to their judiciakaets if they
were done with bad faith or malice).

10 paintiff concedes that all state law claims timee-barred and that they must be
dismissed for failure to comply with New York General Municipal Law £80- (Pl.’s Mem.
4))

12



dismissed714 F. App’x 83 (2d Cir. 2018)However the question of when a § 198/&im
accrues is a “question of federal lAwVallace,549 U.S. at 388![A]ccrual occurs when the
plaintiff knows or has reason to know of the injury which is the basis of his act@afl v.
City of Long Beach296 F.3d 76, 80 (2d Cir. 2002) (internal quotatizarks omitted).Put
differently, acrualoccurs when the plaintiff has “a complete and present cause of dletbis,
when the plaintiff can file suit and obtain relieMallace 549 U.S. at 388 (citations and
internal quotation marks omitted)t does not wait “until the [plaintiff] has ceived judicial
verification that the defendants’ acts were wrongfidgal v. Geragi23 F.3d 722, 724 (2d Cir.
1994).

Plaintiff filed his initial Complaint on November 21, 2016. (Comlaintiff argue
thathis due process claim timely becausé did not accrue until June 20, 2014, when he
became aware thtte Search Warrant was invaliPl.’s Mem. 3-4.) But, any claim relating to
the illegal search of Plaintiff’'s home accrued on the date of the search-téatth 29, 2013—
and is thus timévarred (FAC 3.) SeeForbes v. City of New YarlNo. 15CV-3458, 2016 WL
6269602, at *3 (S.D.N.Y. Oct. 26, 201@An unlawful search claim aoges at the time of the
search.” (internal quotation marks omitted¥eRaffele v. City of New Rochelldo. 15CV-

282, 2016 WL 1274590, at *10 (S.D.N.Y. Mar. 30, 20@®)Iding that the plaintif6 Fourth
Amendmentlaim accrued on “the date on which the allegedly illegal search and entry otcurred
and collecting casesgee also Williams v. Savoi§7 F. Supp. 3d 437, 453 (S.D.N.Y. 2015)
(rejecting as “incorrect” the plaintiff’'s argument that Bet983 claim accrued on the date when
she “came to know that her Constitutional protections were compromised” bstian ea
warrantless seizutgecause her claim accadierhen she know of thearm). Moreover, to the

extent Plaintiff is alleging false arrest, the statute of limitatmeggns to run whenl&ntiff is
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“held pursuant to [legal] process—when, for example, he is bound over by a magistrate or
arraigned on chargesWallace,549 U.S. at 38%emphasis omittedkee alscChris H, 2017
WL 2880848, at *5 (same)As Plaintiff wasarraigned and ordered held without lib¢ same
day of the search and his arredflarch 29, 2013-any false arrest claims are also tireared.
(Pl’'s Mem. £2.) This conclusion applies even iét@ourt considered the § 180.80 dapil
3, 2013—to be the operative date on which he was held pursuant to legal process, or even April
22, 2013—the day he was indictede¢id. at2.)'* And, becausthese claims are all tirne
barred, so too are Plaintiéf’clains that Defendants conspired to commit these constitutional
violations. See Chris H.2017 WL 2880848, at *5 (finding § 1985 claim untimely because the
plaintiff’'s injuries occurred more thanrtre years beforee filed suit)?

In the alternative, Rintiff argues that equitable tolling should apply here. (Pl.’s Mem.
4.) “Under the doctrine of equitable tolling, a court may, under compelling citanoes, make

narrow exceptions to the stét of limitationsin order to prevent inequity.Tn re U.S. Lines,

11 Moreover, Plaintiff concedes that he has failed to state a claim for false §Re's
Mem. 5.) Nor could he argue othase, in light of his guilty plea(SeeCertificate of
Disposition.) See Hayes v. Cty. of Sullive863 F. Supp. 2d 400, 428 (S.D.N.Y. 2012) (“When a
Section 1983 plaintiff pleads guilty to the underlying or a lesser charge, theddaetprovides
sufficient evidence that probable cause existed at the time of the arrest and precilsies a f
arrest claim under Section 1983.” (alteratiatedics,and internal quotation marks omitted))
Hope v. City of New Yorko. 08CV-5022, 2010 WL 331678, at *2, *4 (E.D.N.Y. Jan. 22,
2010) (same, even where the plaintiff claimed he was coerced into pleadigy guilt

12 plaintiff alleges that other due process violations occurred while he was haektadyc
pending trial—that is, the denial of the right to appear before the grand jury, holatirgeirond
the § 180.80 day, withholding exonerating evideaog, forcing Plaintiff to plead guilty-but
these claims do not involve the Defendants in this Action. Moreover, at least some ofghem a
time-barred. $ePl.’s Mem. 2 (alleginghat he was heldeyond the § 180.80 day, which began
on April 3, 2013 and continued at most for 45 daigk)alleging denial of the right to appear
before the grand jury, which indicted Plaintiff on April 22, 20183){alleging denial of
appointment of counsel).) To the extent that Plaintiff alleges Defendantsrechwith the
actors who committed the due process violations which are nobamed—that is, withholding
evidence and coercing a guilty plea on June 20, 2Qhd-Sourt explains later why such
conspiracy claims are inadequately pled.

14



Inc., 318 F.3d 432, 436 (2d Cir. 2003) (internal quotation marks omitt&@@nerally, a litigant
seeking equitable tolling bears the burden of establishing two elemerttsat(hg habeen
pursuing his rights diligently, and (2) that some extraordinary circumssamaé in his way.”
Mottahedeh v. United Stateg4 F.3d 347, 352 (2d Cir. 2015) (internal quotation marks
omitted);Davis v. JacksarNo. 15CV-5359, 2016 WL 5720811, at *9 (S.D.N.Y. Sept. 30,
2016) 6ameg. ConstruingPlaintiff’'s submissions to raise the strongest argument they suggest,
he is arguing that Defendants fraudulently concealed the forged search wanieimfprevented
him from acquiringsufficientawarenessfdis potential claim to timely file this lawsuitSée
Pl.’s Mem. 4 (citingPearl, 296 F.3d at 82—-83).) However, this is not a case in which Plaintiff
can “showthatit would have beemmpossiblefor a reasonably prudent person to learn about his .
. . cause of actidhprior to the statutory period commencingear|, 296 F.3d at 85 (internal
guotation marks omitted).

Plaintiff was represented by counsel durihg criminalproceedings in state couvtho
could have sought and reviewed the search warrant(s) in question durirejubes ait
limitations (Suppression Motion; FAC 43$eeThompson v. Rovelldlo. 15CV-01742, 2017
WL 601399, at *6 (D. Conn. Feb. 14, 2017) (holding that equitable tolling did not apply in case
wherethe plaintiff claimed thaevidence was wrongfully withheld from him during criminal
proceedings because thimtute ofimitations began to run after that and becahsé[p]laintiff,
by and through counsel,” filed another claim indicating knowledge datite comprising his
current federal complaintjeconsideration denied®017 WL 3269077 (D. Conn. Aug. 1, 2017),
aff'd, 2018 WL 2427585 (2d Cir. May 30, 2018loguera v. HastyNo. 99-CV-8786, 2000 WL
1011563, at *13 (S.D.N.Y. July 21, 200a}jopted in parby 2001 WL 243535 (S.D.N.Y. Mar.

12, 2001)finding that the plaintiff wagot “entitled to equitable tollifgbecause shawvas
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representetdy counsein her criminal casewhom she informed of the basis of heeatual

civil complainj; cf. Gemmill v. Westchesteewish Ctr, No. 11CV-4821, 2012 WL 1871590, at
*3 n.24 (S.D.N.Y. Apr. 30, 2012)The law in the Second Circuit is clear that if an individual is
represented by counsel at any time during the period in which the statute atidinsitruns,

there can be no equitable tolling(tollecting cass). Moreover, Plaintiff’'s counsel filed a
suppression motion challenging the basis for the search warrant on August 5, 2013.
(Suppression Motion.) Although Plaintiff alleges his counsel had meweiveda copy of the
search warrant until the day of his plea allocution, (FAC ®)atis,June 20, 2014-that claim

is simply not plausible in light of the fact that he madeanseled suppression motion
challenging the validity of the searohhis home, which resulted in an opinion in which the state
court judge discussed the probable cause for the warrant, (Suppression Dé&tidiothe very
latest, Plaintiff's counsel should have known about the basis fevethrant andhad access tib

by August 20, 2013, when Judge Freehill denied the suppression motion,Rjaimigff time
within the statute of limitatiorswhich expired at the latest in April 2016e-ile a lawsuit
alleging an unlawful search or false arrest.

In any eventeven ifDefendants concealed the fact that the second Warrant was
definitively forged—a fact which, “if known, would enhance . . . [P]lainsfability to prevail as
to a causef action of which . . . [P]laintiff was previousiyvare>—this alone is insufficient to
warrant equitable tollingvhen Plaintiff had access &b least the initialvarrant and firshand
knowledge of the events of the search and his arResrl, 296 F.3d at 84see alsdhalil v.

Pratt Inst, No. 16€CV-6731, 2018 WL 705306, at *2 (E.D.N.Y. Feb. 2, 20¢B)] llegations

13 Indeed, the fact that Plaintiff had access to both purported warrants ahddttzem
as exhibis to his nitial pro secomplaint, prior to any discovery being conducted inc¢hise,
undermines his claim that he was never given access to it. (EomAl)
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that[the] defendant withheld documents frdthe] plaintiff, without more, would be insufficient

to establish that such tolling applies hef€he] [p]laintiff must also allege facts demonstrating
that[the] defendant’s withholding of those documents deprived him of information needed to file
a lawsuit.” (alterationsand internafjuotation marks omitted)§zrimes v. Fremont Gen. Corp.

785 F. Supp. 2d 269, 291 (S.D.N.Y. 2011) (“[T]d solimitations period, a plaintiff must allege

that the defendant concealed the cause of astmxistence, and that the plaintiff remained
unaware of it until some point within the applicable statutory period of commencing the
action.”).** Put differenly, Plaintiff's argument here is that the first warrant did not authorize

the search of his home, but Defendants forged a second warrant to authorize suwath eBsear

in light of the documents filed in state colrtaintiff either knew only about thest warrant

within the statute fdimitations, meaning he could haviéetl a lawsuit on the basis that the

warrant did not authorize a search of his home, or he had access to both warrants, and was able
to file a lawsuit arguing that the second one veagdd—either way, Plaintiff has not plausibly

pled that he was unaware of crucial facts precluding him filing this 8§ 1983 lawsuiteoWéoy
Plaintiff does not allegéthat he has begwursuing his rights diligently.'Mottahedeh794 F.3d

at 352 see alsdush v. LantzNo. 06€CV-410, 2009 WL 522940, at *2 (D. Conn. Mar. 2, 2009)
(noting that the plaintiff did not “offer evidence theg exercised dudiligence in seekingelp

from his . . . counseh the criminal casg. Theefore, he has not met his burden of showing that

the Court should equitably toll the statute of limitations h&ee Davis2016 WL 5720811, at

14 Moreover, as explained later, Plaintiff's allegations of a conspiracy toeioisdue
process rights, including to conceal the Search Warrant from Plaintifisteolty conclusory
and implausible,” and therefore “the Court also rejects Plaintiff's equitalileg argument.”
Sales v. New York City Transit AytNo. 08CV-3420, 2010 WL 87758, at *5 n.3 (S.D.N.Y.
Jan. 7, 2010).
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*9 (describing standard for equitable tolling). The Court thus grants DefendantshMat
Dismissthe unlawful search and false arrest claims as untifiely.

2. Monell Claim

Even assuming Plaintiff's clainee not timebarred, Defendants argue that Plaintiff fails
to plausibly state Monell claim against the City of Middletown. (BefMem. 10-13.)
“Congress did not intend municipalities to be held liable [under § 1983] unless action pursuant to
official municipal policy of some nature caused a constitutional tdfiohell v. Dep’t of Social
Servs, 436 U.S. 658, 691 (1978). Thus, “to prevail otadnt against a municipality undgg]
1983 based on acts of a public official, a plaintiff is required to prove: (1) actions taken unde
color of law; (2) deprivation of a constitutional or statutory right; (3) causgdgmtamages; and
(5) that an offi@l policy of the municipality caused the constitutional injuriRbe v. City of
Waterbury 542 F.3d 31, 36 (2d Cir. 2008).

A plaintiff may satisfy the “policy or custom” requirement by alleging one ®f th
following:

(1) a formal policy officially endrsed by the municipality; (2) actions taken by

15 Because the Court finds Plaintiff's claims untimely, it need not addrdssdts’
alternative argument that they are instead barraddok v.Humphrey 512 U.S. 477 (1944).
(Defs.”Mem. 8-10.) In any eventjt would likely be premature at this stage, and on this record,
to find Plaintiff's claims barred bideck becausé isimpossibleto tell whatconnection, if any,
exists between Plaintiff’'s conviction, pursuant to a guilty plea, amétfdence obtained from
the allegedly illegasearchof Plaintiff’'s residence on March 29, 2018eeMagnotta v. Putnam
Cty. Sheriff No. 13CV-2752, 2014 WL 705281, at *7 (S.D.N.Y. Feb. 24, 2014) (so holding
becauséthere [wa]s no factual record whatsoever as to the conndmioveen [the plaintiff]
conviction and [the] evidence that he alleges was odxdidiegally during the sear¢rand
therefore‘a dismissal undedeck[would] be improper because it was not clear that a favorable
determination on the 8 1983 claim would necessarily impugn the validite giaintiffs
criminal convictiori). Moreover, the Court notes that, if it were to find Plaintiff's claims barred
by Heckbecause success “would necessarily imply that . . . [P]laintiff’'s convictsnuwlawful
... the cause of action [would] not accrue until the conviction has been invalidagrdpy
changing the statute of limitatisanalysis Kelly v. Lohan No. 08CV-2205, 2008 WL
4693317, at *2 (E.D.N.Y. Oct. 23, 2008).
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government officials responsible for establishing the municipal policies theg¢da

the particular deprivation in question; (3) a practice so consistent and widksprea

that, although not expressly authorized, constitutes a custom or usage of which a

supervising policymaker must have been aware; or (4) a failure by policymakers

to provide adequate training or supervision to subordinates to such an extent that it
amounts to deliberate indifference to the rghitthose who come into contaath

the municipal employees.

Brandon v. City of New York05 F. Supp. 2d 261, 276—77N.Y. 2010) (citations omittegl)
Patterson v. County of Oneida75 F.3d 206, 226—-27 (2d Cir. 2004) (describing methods of
establishingMonellliability). Moreover, a plaintiff also must establish a causal link between the
municipalitys policy, custom, or practice and the alleged constitutional injBge City oDkla.

v. Tuttle 471 U.S. 808, 824 n.8 (1986The fact that a municipal ‘policy’ might lead to ‘police
misconduct’ is hardly sufficient to satisijonell’s requirement that the particular policy be the
‘moving force’ behind aonstitutionalviolation. There must at least be an affative link

between[, for example,] the training inadequacies alleged, and the partangétutional

violation atissue.”).

Plaintiff's submissions are devoid of any factual allegations meeting rtbgseements
Plaintiff alleges that “[i]t washe policy and practice of the City of Middletown to authorize
certain police officers . . . to conspire to use forged search warrants tactiledal searches
and seizures,” to conspire to “withhold[] exonerating informatiqoretrial hearings, and
con[c]eal[] these documents from defendants[’] lawyer and from the public,hah{tjhis
policy and practice . . . encouraged and edgsnstitutionaliolationsby police officers,”
including the one against Plaintiff. (FAG e also idat 10 (same) Although this sentence
uses the phrase “policy and practice,” it is entirely conclusory and devaitd/&pecific factual

allegations regarding/hat the policy stated, what specific act was taken by a final policymaker

of the City of Middletown regardgsearches and arrests, or how widespread these alleged
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constitutionaliolations were See Littlejohn v. City of New YorKO5 F.3d 297, 315 (2d Cir.
2015) (dismissing the plaintiffsonell claim because she offered only a “general and
conclusory allegation that there was a.policy”); Lara-Grimaldi v. Cty. of PutnajNo. 17-
CV-622, 2018 WL 1626348, at *20 (S.D.N.Y. Mar. 29, 2018) (stating that “[c]lonclusory
allegationghat there was ...a policy or custom, without identifying or alleging supporting facts,
is insufficient to state a claim” and collecting cas€®)dero v. City of New YorR82 F. Supp.

3d 549, 563 (E.D.N.Y. 2017) (“Conclusory allegations that officers engage in falsifi¢ati
justify arrests for collateral objectives outside the ends of justice . insarfficient without

proof of custom or practice.” (internal quotation marks omittettijleed, Plaintiff alleges in his
opposition that the City’s “standaod procedure regarding search warrantstjuires probable
cause and a valid search warrant, thereby behljimgaims that a policy or practice of the City
caused the allegedly illegal search here. (Pl.’s Meti.)5SeeTyrrell v. Seaford Union Free
Sch. Dist. 792 F. Supp. 2d 601, 632 (E.D.N.Y. 2011) (dismissiregplaintiff's claim as “in

direct violation ofMonell’ where the “plaintiff's argument [wa]s not that [the] defendants acted
pursuant to an official discriminatory policy. . . . Rather, [the] [p]laintiffguament [wa]s . . .

that [a defendant] failed to act in accordance with [the] policyHus, to the extent Plaintiff is
attempting to hold the Citgf Middletown liable under a theory of respondeat superior because
of its employees’ actions, hails to plausibly alleg&lonell liability. (SeeFAC 9 (“The Gty of
Middletown is liable for compensatory damages under the doctrine of respsagdeaor forthe
intentional torts of [the other] Defendants . . . who committed [theith]n the scope of their
employment.”)) SeePembaur v. City of Cincinnat#475 U.S. 469, 478 (1986) (holding tlzat
municipality may not be liable under § 1983 “by application of the doctrine of respondeat

superior” (italics omitted)). Similarly, merely alling that supervisors Jane Doe and Richard
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Roe “encouragiand tolerated the policies and practices described [abdC 9), without
any details regarding whether they were supervigoigymakeror whether theyereaware of
a widespread and consistent custom of forging search warrants, sear¢chwg warrants, or
otherwise committing the identified due process violatigmsufficient. See Brandon705 F.
Supp. 2d at 276 (describing tiv®nell requirement).

Similarly, Plaintiff's allegaibns regarding the alleged failure to train and superthe
Defendant officers angurely conclusory and speculativeseg-AC 9 (“Defendants Jane Doe
and Richard Roeefusedto adequately train, direct, supervise, or controldiadpline
defendant plice officersnamed herein sasto prevent the violation of [P]laintiff's
constitutional rights.”)id. at 10 (“The City of Middletown failed to provide adequate training,
supervision and control of Defendants . . . while failure constitutes negligemiés’™Mem. 5
(“Plaintiff's claim against the i@y of Middletownfor failure to train and failure to supervise
defendant policefficerswho are employed by the City . . . should surviveMonell.”).) To
establish municipal liability based on a failure to train, Plaintiff must showhbdirtadequate
training reflecs deliberate indifference to constitutional right®kin v. Vill. of CornwallOn-
Hudson Police Dep/t577 F.3d 415, 440 (2d Cir. 2009)teérations anthternal quotation marks
omitted). To establish deliberate indifference, a plaintiff must demonstrate that: (1) “a
policymaker knows to a moral certainty that her employees will confranea gituation”; (2)
“the situation either presents the employee with a difficult choice of the sortaimatgy. . . will
make less difficult or that there is a history of employees mishandling tla¢iait’; and (3) “the
wrong choice by the city employee will frequently cause the deprivatiarcibizen’s
constitutional rights.”Walker v.City of New York974 F.2d 293, 297-98 (2d Cir. 1992) ¢imtal

guotation marks omitted)Plaintiff's failure to train claim does not allege facts satisfyang of
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theserequirements, and the Court cannot simply ittiatthe requirements have been mgee
Tieman v. City of NewburgNo. 13€CV-4178, 2015 WL 1379652, at *13 (S.D.N.Y. Mar. 26,
2015) (“[The p]laintiff need not prove these elements, but still must plead themesuffidb
make out a plausible claim for relief.”Nor does Plaintiffidentify a specific deficiency in [the
City of Middletown’s] training program,Wrayv. City of New York490 F.3d 189, 196 (2d Cir.
2007)(internal quotation marks omittedere is no discussion of how, specificatlye City’s
training program fopolice officers conducting searches providing evidence to criminal
defendants pré&dal was deficientsee Tieman2015 WL 1379652, at *22 (“To allege a failure to
train claim, a plaintiff must plausibly allege a specific deficiency in the mualitjjs

training.”). Simply put, as the Courais alreadgxplained to Plaintiff in another case, “the
simple recitation that there was a failure to train municipal employees doesfioat wuéllege
that a municipal custom or policy caused the plaistiffijury. A single incident alleged in a
complaint, especially if it involved only actors below the policymaking leyexierally will not
suffice to raise an inference of the existence of a custom or pol¢iigeler v. WallkillNo. 16-
CV-7441, 2017 WL 2999503, at *6 (S.D.N.Y. July 13, 2017) (qudimgres v. City of New
York 985 F.2d 94, 100 (2d Cir. 1998)erruledon other grounds by Leatherman v. Tarrant
Cty. Narcotics Intelligence & Coordination UnB07 U.S. 163 (1993)¥ee also Larasrimaldi,
2018 WL 1626348, at *20 (“Plaintiff’'s mere allegations of inadequate training and/or
supervision are insufficient teechonstrate the existence of [a municipal] custom because they

are not supported by factual details.” (alterations and internal quotation matteipyfi

16 To the extent Plaintiff is attempting to hold the city of Middletown liable for a “single
act” by a City employee-that is, the prosecutor, Artola, or even Bethencotinis+salso
insufficient to satisiiMonell. See Bd. of Cty. Comm’rs of Bryan Cty., Okl. v. Brdsa0 U.S.

397, 404 (1997) (“[I]t is not enough for a § 1983 plaintiff merely to identify conduct properly
attributable to the municipality.”)friano v. Town of Harrison, N¥895 F. Supp. 2d 526, 532
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The Court therefore grantise City of Middletown’s Motion © Dismiss Plaintiff's
claims against it

3. Conspiracy Claim

Defendants also argue that, even assuming they are timely, PlagtiiEpiracy
allegations should be dismisse(Defs.” Mem. 13—-17.) “To prove a § 1983 conspiracy, a
plaintiff must show: (1) an agreement between two or ret@te actors or between a state actor
and a private entity; (2) to act in concert to inflict acanstitutional injury; and (3n overt act
done in furtherance of that goal causing damagkarigburn v. Culbertsqr200 F.3d 65, 72 (2d
Cir. 1999);see also Corsini v. Brodsk®018 WL 1773501, at *2 (2d Cir. April 13, 2018) (same)
(citing Ciambriello v. Cty. of Nassa292 F.3d 307, 324-25 (2d Cir. 200%)).Plaintiff has

failed to satisfy this standard.

(S.D.N.Y. 2012) (“Normally, a custom or policy cannot be shown by pointing to a single
instance of unconstitutional conduct by a mere employee of the municipalitgraedn and
internal quotation marks omitted)).

17 plaintiff cites criminakcases describing the law of crimimanspiracy, but he cannot
bring such a claim as a private citizen in a civil lawsugeePl.’s Mem. 9-10.)SeeCato v.
GansbergNo. 15CV-5323, 2016 WL 659734, at *2 (E.D.N.Y. Feb. 17, 201@)4intiff cannot
avail himself of those federal criminstiatutes, as private persons have no authority to institute
criminal prosecutions in the United StatigsSalvador v. State of New Ypio. 12CV-7299,
2013 WL 12080930, at *1 (S.D.N.Y. Feb. 19, 20¢3he Supreme Court has held that a private
party daes not have standing to file or prosecute a criminal case béeaoigeate citizen lacks a
judicially cognizable interest in the prosecution or nonprosecution of another.” (gletke v.
Timmerman454 U.S. 83, 86 (1981)€p curiam))) aff'd, 550 F.App'x 56 (2d Cir. 2014).

18 plaintiff also claims to be asserting a claim under 42 U.S.C. § 1985(3). (FAC 1.) “To
make out a claim under Section 1985(3), a plaintiff must show: (1) a conspiracy; (2) for the
purpose of depriving, either directly or indirectly, any person or class ainseo$ equal
protection of the laws, or of equal privileges and immunities under the laws; (3)ian ac
furtherance of the conspiracy; (4) whereby a person is either injured irréus e property or
deprived of any right of a citizen of the Uzt States.”Colon v. MarkViverito, No. 16CV-

4540, 2018 WL 1565635, at *9 (S.D.N.Y. Mar. 26, 2018) (internal quotation marks omitted).
addition to failing to plausibly allege an agreement, which the Court expldow, Bdaintiff
also fails to stata claim under § 1983(5ebauséie has not plausibly alleged a conspiracy that
was “motivated by some racial or perhaps otherwise-tlassd, invidious discriminatory
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Plaintiff alleges several different consgiies in his submissions. First, he alleges that
the Defendants conspired together to deprive him of his due process rights, inckedining
the Search Warrant on his “Residefeghich was not authorized, and in forging that Search
Warrant. (Pl.’svlem. 1. (“Artola . . . conspired with his fellow officers to forge the signature . .
); FAC 3 (“[T]he above-named defendants conspired to violate the civil rights of . . . [Pllaintif
by executing the Search Warrant on the ‘Residence’ of . . . [P]faimkifich these [D]efendants
were not authorized [to do].”l. at 6-8,10 (same).)As an initial matter, this conspiracy claim
is barred by the intracorporate conspiracy doctrine, because Defendardekatl vor the City
of MiddletownPolice Department(FAC 1-2.) SeeZiglar v. Abbasi137 S. Ct. 1843, 1867—-68
(2017) (“Under . . the intracorporateonspiracy doctrine. .an agreement between or among
agents of the same legal entity, when the agents act in their official cap&ciiesan unlaful
conspiracy.”);Hartline v. Gallg 546 F.3d 95, 99 n.3 (2d Cir. 2008) (affirming the dismissal of a
conspiracy claim where defendants were all employees of the municipal pepgaerdent);
Danielak v. City of New YoylNo. 02€V-2349, 2005 WL 2347095, at *13-14 (E.D.N.Y. Sept.
26, 2005) (barring conspiracy claims because all individual defendants were emplolyed b
New York City Police Department and acted within the scope of their employvhda
arresting plaintiff) aff'd, 209 F.App’x. 55 (2d Cir. 2006).Even if it were not barred by that
doctrine, Plaintiff's allegations are purely conclusory, lacking any spéadtual allegations
regarding what agreement was made, between who, and 8kerCiambriellp292 F.3dat 325
(“[Clomplaints containing only conclusory, vague, or general allegations that the defendants

have engaged in a conspiracy to deprive the plaintiff of his constitutional rightsogrerly

animus.” Id. at *9 (internal quotation marks omittedyee alsorhomas v. DeCastrdNo. 14-
CV-6409, 2018 WL 1322207, at *12 (S.D.N.Y. Mar. 13, 20E3)me) Indeed, Plaintiff does
not mention his race or any other protected class in any of his submissions.
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dismissed.” (intrnal quotation marks omittedpest v. SchneideNo. 12CV-6142, 2016 WL
1593354, at *7 (E.D.N.Y. Mar. 30, 201@)A plaintiff mustprovide some factual basis
supporting a meeting of the minds, such as that defendants entered into an agreemesstoexpr
tacit,to achieve the unlawful end.” (internal quotatioarks omitted))adopted by2016 WL
1601194 (E.D.N.Y. Apr. 20, 2016$calpi v. Town of E. FishkjINo. 14CV-2126, 2016 WL
858925, at *5 (S.D.N.Y. Feb. 29, 2016) (“Allegations of a conspiracy to violate civil rights must
be pleaded with specifty, and an otherwise invalid 8 1983 claim cannot survive a motion to
dismiss merely by nioning the word ‘conspiracy.’(alterationsand internal quotation marks
omitted));Zahrey v. City of New Yarklo. 98CV-4546, 2009 WL 1024261, at *11 (S.D.N.Y.
Apr. 15, 2009) (dismissing conspiracy claim where the plaintiff “provide[d] no evidelnsent
the fact that the [ijndividual [d]efelants worked together, that . . . an agreement existed”).
Plaintiff also alleges various other aptaportedly taken in connection with a conspiracy
to violate his due process rightse.d. FAC 3 (alleging tht al defendants “showed an
expressed and/or implied agreemindeprive Plaintiff of his liberty without due process of law,
and used malicious abuse of process,asdconspired to violate [P]laintiff's rights by

withholdingexoneratingnformation.”);id. at 6 (alleging that defendants “had ‘a meeting of the

19 Indeed exceptfor perhaps Artola and Bethencourt, (FAC 3;PMem. 1), Plaintiff
has failed to plausibly allege the personal involvement of each Defendant in ¢jeel alle
violations of his constitutional rights—a prerequisite to holding them individliable under
§ 1983. See Grullon v. City of New Haver20 F.3d 133, 138 (2d Cir. 2013). For example, he
does not specifically allege which Defendants authorized the search, wiieidBas
participated in the search, and which Defendants forged the Search Warrarg otheewise
aware it was forgedThis is an independereason to dismiss the claims against these
Defendants.See, e.gOrtiz v. BloombergNo. 10CV-9434, 2011 WL 4822829, at *3 (S.D.N.Y.
Oct. 7, 2011) (concluding that the complaint failed to allege personal involvement wien “th
only named reference tthg] defendants . . . is in the caption of the [c]omplaint, and the only
additional references to [the] defendants are merely conclusory statenmritthaly personal
involvement).
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minds to deprive [P]laintiff & his Fourth, Fifth, Sixth and Fourteenth Amendment righid’);

at 8 (same) But, again, he does not allegoentered this conspiracywhatwas agreed to, or
whatovert actawvere taken in furtherance of this agreeme8eePangburn 200 F.3d at 72.
Indeed, the onlyovert acts” Plaintiff relies on were all committed paste$, when Plaintiff

was in the custody of the casl and awaiting trial. (FAC-% (listing “overt acts”); PIs Mem.

1-2 (describing postfraignment due process violations).) There is no allegation whatsoever
thatany Defendantvasinvolved in thesg@roceedings. Rather, Plaintiff alleges that these
constitutional violations were committed bydges Moreson and Freelatid Assistan District
Attorney Rosenwasser. However, merely asserting that these non-Deéeloiaed the
conspiracy,” without keging that they agreed with any of Defendants to commit the identified
constitutional violations, is insufficient to plausibly allegeonspiracglaim against
Defendantg? (Pl.'s Mem. 2 (“Rosenwass@ined this conspiracy when . . . [he] discovered
Plaintiff's complaints tchave merit, . . . [and] conspired with the City of Middletown and their
Police Department. . by forcing Plaintiff to plead guilty.”)d. at 9 (alleging thaRosenwasser
andJudgesMoreson and Freehill “joined the conspiracy” after “they became aware &bridgped
documents and the defective indictment”).) The Court therefore grants DeféMiztias To

DismissPlaintiff’'s conspiracy claims.

20 The Court also notes that some of élstions taken after Plaintiff'arrest and
arraignment, even if they were somehow attributable to Defendants or theablgemnspiracy,
are not constitutional violations and thus cannot form the basis of a 8 1983 conspiracy claim.
Pangburn200 F.3d 72 (requiring an agreement “tb ia concert to inflict an unconstitutional
injury”); see alsdHarrison v. Griffin No. 14€CV-4452, 2017 WL 3105853, at *4 (E.D.N.Y. July
20, 2017)X“A violation of CPL § 180.80 raises a question of state statutory procedure only and
implicates no federadonstitutional rights.(internal quotation marks omitted¥ertificate of
appealability denied2018 WL 898677 (2d Cir. Jan. 9, 2018ayle v. SenkowskNo. 02CV-
1694, 2004 WL 503796, at *4 (E.D.N.Y. Mar. 16, 2004) (“A defendant has no clearly
estabished federal constitutional right to testify before theng jury that indicted him.”).
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I1l. Conclusion

For the foregoig reasons, Defendants’ Motion to Dismiss is grantéowever, because
this is the first adjudication of Plaintiff's claims on the merits, the dismissal is withqutijoe
See Terry v. Inc. Vill. Of Patchogu&26 F.3d 631, 633 (2d Cir. 2016) (explaining that “district
judges should, as a general matter, liberally permit pro se litigants to amirnuleth@ings”
unless “amendment would be futile”).

Within 14 days of the date of this Opinion, the New York State Attorneyr@iésne
Office, the attorney and agent for DOCCS, is directed to comply with the €puevious
ValentinOrder and provide the names and service adese$§®efendard Jane Doend
Richard Rodo Plaintiff and the Court. SeeDkt. No. 14.)

Within 30 cays of receiving this information, Plaintiff must faeSecond Amended
Complaint naming the Jane Doe and Richard Beiendans. Once Plaintiff has filed Second
Amended Complainthe Court will direct the Clerk of Court to fill out a US285 form for
these Defendantsssue a summons, and deliver all of the paperwork necessary to the Marshals
Service to effect service upon Defendaldne Doeand Richard Roe.

Plaintiff should also include within th&econd Amended Complaint any changes to
correct tke deficiencies identified in this Opinion that Plaintiff wishes the Court to canside
Second Amended Complawill replace, not supplement, all previous complaints. The Second
Amended Complaint must contaall of the claims and factual allegatioR&intiff wishes the
Court to consider. The Court will not consider factual allegations raised in sup@ément
declarations, affidavits, or letters. If Plaintiff fails to abide by thel@p deadline, this Action

could be dismissed with prejudice.
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The Clerk of the Court is respectfully requested to terminate the pending motion, (Dkt.
No. 33), and to mail a copy of this Opinion to Plaintiff,

SO ORDERED.

Dated: June ﬁ ,2018 ;
White Plains, New York /ﬂ
ETHM KARAS 1

KE
UNITED STATES DISTRICT JUDGE
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