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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

MOISE BLANDON,!

Plaintiff,
V.
MICHAEL CAPRA, SUPERINTENDENT, No. 17-CV-65 (KMK)
SING SING CORRECTIONAL FACILITY
LEROUGE R., SING SING CORRECTION OPINION AND ORDER

OFFICER SERGEANT JOHNSON; JOHN
DOE 1-3, INDIVIDUALLY AND AS
UNKNOWN EMPLOYEES OF THE
DEPARTMENT OF CORRECTION &
COMMUNITY SUPERVISION

Defendans.

Appearances:
Moise Blandon
Ossining NY
Pro Se Plaintiff
Bruce J. Turkle, Esq.
Assistant Attorneyseneral of the State of New York
New York, NY
Counsel for Defendants
KENNETH M. KARAS, District Judge:
Pro se PlaintifMoise Blandorn(“Plaintiff”) , currently incarcerated at Sing Sing

Correctional Facilityfiled the instantomplaint(“*Complaint”) pursuant to 42 U.S.C. § 1983

against Superintendehktichael Capra (“Capra”)Correction Officer Lerouge R. (“Lerouge”),

! Plaintiff's surname is listed as “Blando” on the docket, but he spells it “Blandons in hi
filings. Accordingly, the Clerk of Court is directed to change the captionlextée correct
spelling of Plaintiff's name.
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Correction Officer Sergeant Johnson (“Johnsdod)lectively, “Defendants’})and John
Does 1-3, as unknown employees of the Department of Correction & Community Supervision
(“DOCCS”). (Compl. (Dkt. No. 2) Plaintiff alleges thabefendants violated Plaintiff’s rights
under the Fourteenth and Eighth Amendments when they failed to protect him frov andHl|
Hepatitis Ginfected inmate;Ebanks,” who entereBlaintiff's cell and bithisface. Gee
generallyCompl.}

Before the Court is Defendants’ Motiomm Dismiss the Complaint Pursuant to Federal
Rule of Civil Procedure 12(b)(6).SéeNotice of Defs.” MemTo Dismiss (Dkt. No. 23)Mem.
of Law in Support oDefs! Mem.to Dismiss (Defs.” Mem?”) (Dkt. No. 24).f Defendants
claimthat Plaintiff's Action is barred for failure to exhaust available administrative remedies
pursuant to the Prison Litigation Reform Act (“PLRA”), W2S.C. § 1997e(a), and, alternatiyel
that Plaintifffails to state a claim(Defs.” Mem) For the following reasons, Defendants’
Motion isgranted.

I. Background

A. Factual Background

The following facts are drawn fno Plaintiff's Complaint, (Dkt. No2), papers submitted

in response to Defendants’ request for a pre-motion conferéag,16, 2017 Letter to the

2 The Complaint also allegesviolation of the Fifth Amendment. (Compl. §1.) The
Fifth Amendment claim against Defendants is dismissed, because Defeargami$ Federal
Government officials.See Hoegemann v. Palmdo. 16CV-1460, 2017 WL 455930, at *9 (D.
Conn. Feb. 2, 2017) (“[Rintiff] has not alleged that any federal official violated his Fifth
Amendment due process rightaistead, all of his allegations are against state or municipal
officials. Thus,[Plaintiff]’s due process claims may only be brought under the Fourteenth
Amendment, not the Fifth Amendméit.

3 TheMotion is only made on behalf of the named Defenda@apta, Lerouge, and
Johnson—and not John Does-B. SeeDefs.” Mem.)



Court (“Obj. Letter”) Dkt. No. 15), andPlaintiff’'s grievancg“the Grievance”¥iled in prison,
(Decl. of Quandera T. Quick in Supp.@éfs.” Mot. to Dismiss (“Quick Decl.”) Ex. A
(“Grievance”)(Dkt. No. 25), and are taken as true for the purposesafiving the instant
Motion.* Plaintiff is a prisoner incarcerated at Sing Sing Correctional Facility,carto his
intellectual disabilitywas in the custody of the Intermediate Care Program (“ICP”), which
workedwith the Office of Mental Health (“OMH”), during the time of the alleged events.
(Compl. § 8,0bj. Letter at 2

On June 14, 2016, while Plaintiff was confined to his cell, “Ebanks entered and
physically assaulted Plaintiff[,] biting him in the fac§Comg. { 13.) Ebanks was “well
known” to umamed CP and OHM employees as “a person infected with HIV and Hepatitis C
with the propensity to invoke unprovoke[d] assaults on [IéBidents and staff (Id.;

Grievance at 2 (Ebanks’ HIV and Hepatitis C status “verified by the medatahdto[] attended

4 In their premotion letter, Defendantsguedthat “it is clear from the face oféh
Complaint that Plaintiff did not file a grievance.” (Dkt. No.dt®) In response, Plaintiff
claimed that he did file a grievanc&egObj. Letter at 2 (arguing that Defendants’ contention is
“dubious, if not worst [sic], misleading” and claimitilaintiff attached a grievance filed” with
respect to the incidents involved in this ggs®efendants theattached th&rievance as an
exhibit to a Declaration submitted in support of the MotiorDismiss. $eeGrievance.)
However, the Grievance does not support Defendants’ Motion; rather, it is eotinsigtent
with the Complaint, and in fact contains additional factual allegations supportindetietians
in the Complaint. Ifl.) Thus, construing Plaintiff's pro se complaint liberally “tcseathe
strongest arguments that [it] suggest[#je Court will consider the factual allegations in the
Grievance.SeeSykes v. Bank of An¥.23 F.3d 399, 403 (2d Cir. 2013) (per curiam) (internal
guotation marks omitted)The Grievance is “consistewith the allegations in the complaint,”
Alsaifullah v. Furco No. 12CV-2907, 2013 WL 3972514, at *4 n.3 (S.D.N.Y. 2013)dingl
guotation marks omitted), and Plaintiff knew about and relied upon it when he brought this
Action, see Rothman v. Gregd220 F.3d 81, 88 (2d Cir. 2000) (permitting a court to consider
documents that the plaintiffs either possessed or knew about and upon which they relied in
bringing the suit). That Defendants, ®Rd&intiff, who is pro se, filed a document in support of
Plaintiff s Complaint should not preclude the Court from considering the GrievaRtanaff's
benefit In any event, because tGeurt still grants the Motiond@ Dismiss even considering the
additional factual allegations in the Grievance, Defendants have no basis upon whichtttmobje
the Court’s consideration of the Grievance.



[to Plaintiff]” at Sing Sing.) At the time, Ebanks was supposed to be confined to his cell under
“keeplock,” a prison rule which “isolates unruly prisoners to their[] cells and piepersonal
encounters with ICP’s residents.” (Compl. f)18Bowever, Officer Lerouge left “all [of] the
cell’s crank[s] open” and sat “in the office with the big noisy fan,” thepsnitting Ebank to
“sneak]] out of his cell and run[] inside [Plaintif§]cell.” (Grievance al.) Lerouge later
claimed that he “hear[d] a commotion [in] the gallery” while “making a round,*duto time
did [he] observe the incident[,] nor did he hearahercation as he claimed.ld() DOCCS
“has failed to account” for how Ebanks entered Plaintiff's cell unnoticed tkditen. (Compl.
113.F

Following the incidentPlaintiff “told other inmates to notif[y] Officer [Lerouge]that
[he] neededan] emergency sick call because [he] was injured on [his] face.” (Grievance at 1.)
Officer Johnson prepared an “official misbehavior report” describing his observaticnsifal
the attack, but failetto account [for] his whereabouts prior to thetaak. Compl. § 145 He
also“falsified the investigative report,” claiming Plaintiff admitted to “being in a ptals
altercation in [] DGallery North Sidd,] . . . in order to protect [Lerouge’s] . . . negligence by
leaving all the cell's tracks opeand sitting [i]n the office not supervising the gallery[].”
(Grievance at 2.)Johnson’s action “was incompatible” with DOCCS rules and regulations,

which “recognize][] the heighten[ed] risk ICP residents” pose to the @lgp@pulation, requiring

5 Plaintiff claims to have attached documentation to this effect “as Exhilif thie
Complaint, but no such exhibit exists. (Compl. 1 13.)

%1t is unclear whether “his whereabouts” refers to Johnson’s or Lerougersatioeits.
In light of the factual allegations in theri@vanceabout “protect[ing]” Lerougat more likely
refers to Lerouge’s whereabouts, not Johnsor8geGrievance at 2. Moreover, the Complaint
alleges that Johnson “grossly neglected to supervise his subordinates who corhmitted t
wrongful act,”which, although he fails to specify who those subordinates are, tédelg to
Lerouge (Compl. T 11.)



“separation and special care for those who suffer mental disabitigs&vent “unforeseeable
impulsive act[s] of violence” from them(Compl. § 14. “DOCCS employees are trained to
observe[] and prevent unsafe condition[s]” for ICP inmatésk; ee alsdbj. Letter at 3
(alleging that “each Bfendant[] [had] specialized training” under these “demanding” policies,
which require compliance “without exception”).) However, no DOCCS employee bas “b
sanction[ed] or reprimanded” for nfatilowing these rules. Gompl. 1 15.)

Plaintiff was hospitalized at the Sing Sing infirmary following the assault. (@ree at
1.) Plaintiff now has a “permanent visual bite-mark on [his] face” which requicesistent
clinical testing” for HIV and Hepatiti€. (Comply 15.) The bite also may “have accelerated”
Plaintiff's pre-existing disease, myelogenous leukemia, which could result in “a speedter deat
(Id.)

B. Procedural Background

Plaintiff filed the Complaint on January 3, 2017. (Comflhe Court granted Plaintiff's
request to proceed in forma pauperis on January 26, 2017. (Dkt)Non@&-ebruary 6, 2017,
the Court issued an Order of Service, directing service on the named Defendatitecimdy
that pursuant td/alentin v. Dinkins121 F.3d 72, 76 (2d Cir. 1997), tNew York State
Attorney General’s Office identify John Does Iwi3hin 60 days so that Plaintiff may amend his
complaint and these Defendants may be served. (Dkt. N&ll83)named Defendants were
served (SeeDkt. Nos. 11, 12, 17.However,the New YorkState Attorney General’s Office
never complied with the Court\dalentinOrder, which asPlaintiff noted in a letter to the Court
on April 6, 2017, “inexcusably hampers Plaintiff's ability to . . . . fil[@éjnaely Amended”

Complaint. (Dkt. 9.)



Defendants submitted a letter for a-pnetion conference on May 5, 204fdicating the
grounds on which Defendants would move to dismiss. (Dkt. No. 14.) On May 16, 2017,
Plaintiff filed a letter to the Court iresponse to Defendants’ pmaation letter. (Obj. Letter.) In
addition to responding to Defendanasguments regarding the merits of Plaintiff's clajtne
letter also addressed exhaustion of administrative remedipkining thaPlaintiff's
intellectual disabilityprevented him from navigating or comprehending the DOCCS grievance
process and therefooenstitutes an exception to exhaustiolal. &t 2) Plaintiff also attached
letter from the Director of the Inmate Grance Program at Sing Simgnich explained that the
grievance he filed regarding Ebanks’ attack on wias denied as untimely by an IGP
supervisor. Ifl. at 4.)

Pursuant to anemo endorsemebty the Court on May 22, 20Egtting a briefing
schedule, (Dkt. No. )6 Defendants filed &otion To Dismiss and accompanying papens
June 22, 2017, and theatter fixing docket entry erroragainon August 24, 2017, (Dkt. Nos.
18, 20; Dkt. Nos. 23-35 The Court granted Plaintiff's request for an extension of time to
respond to the Motion, (Dkt. No. 22), but Plaintiff did n@itmately submit papers in opposition
to the Motion. On October 4, 2017, the Court denied without prejudice Plaintiff's Motion to
Appoint Counsel. (Dkt. No. 29.)

[l. _Discussion

A. Standard of Review

The Supreme Court has held that although a complaint “does not need detailed factual

allegations” to survive motion to dismiss, “a plaintif§ obligation to provide the grounds of his

” Although timely, @fendants’ initial filings were deficient and had to bdilel on the
docket. SeeDkt. Nos. 18, 20.)



entitlementto relief requires more than labels and conclusions, and a formulaic recitatinen of
elements of a cause of action will not d@&e&ll Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)
(alterationandinternal quotation marks omitted)ndeed, Rule 8 of the Federal Rules of Civil
Procedure “demands more than an unadorned, the-defendant-unldvafutigdme accusation.”
Ashcroft v. Igbgl556 U.S. 662, 678 (2009) (internal quotation marks omitted). “Nor does a
complaint suffice if it tenders naked assertions devoid of further fagtir@ncement.’ld.
(alteration and internal quotation marks omitteltstead, a complaint’s “[flactuallegations
must be enough to raise a right to relief above the speculative |&webdinbly 550 U.S. at 555.
Although “once a claim has been stated adequately, it may be supported by shronsed of
facts consistent with the allegations in the camnyl” id. at 563, and a plaintiff must allege
“only enough facts to state a claim to relief that is plausible on its facet' 570, if a plaintiff
hasnot “nudged [his or her] claims across the line from conceivable to plausiblecongplaint
mustbe dismissed,id.; see also Igbal556 U.S. at 679 (“Determining whether a complaint
states a plausible claim for relief will . . . be a contpecific task that requires the reviewing
court to draw on its judicial experience and common sense. BuéwiesweHpleaded facts do
not permit the court to infer more than the mere possibility of misconduct, the aonhgis
alleged—but it has not ‘show[n]'—that the pleader is entitled to relief.” (citation omitted)
(second alteration in original) (quoting Fed. R. Civ. P. 8(a)(®))at 678—79 (“Rule 8 marks a
notable and generous departure from the hgpbknical, codgleading regime of a prior era, but
it does not unlock the doors of discovery for a plaintiff armed with nothing more than
conclusions)).

In considering Defendants’ Motion To Dismiss, the Court is requiréadept as true

all of the factual allegations contained in figomplaint” Erickson v. Pardus551 U.S. 89, 94



(2007) (per curiam)ee also Nielsen v. Rabird6 F.3d 58, 62 (2d Cir. 201&amé. And, the
Court must “drayy all reasonable inferences in favor of the plaintifPaniel v. T & M Prot.
Res., InG.992 F. Supp. 2d 302, 304 n.1 (S.D.N.Y. 2014) (ciHogh v. Christie’s Int'l PLC
699 F.3d 141, 145 (2d Cir. 2012)). Where, as here, a plaintiff proceeds {ime Gairt must
“construe[] [hiscomplaint] liberally and interpret][] [it] to raise the strongest argumentgitha
suggest[s]. Sykes v. Bank of An¥.23 F.3d 399, 403 (2d Cir. 2013) (parriam) (internal
guotation marks omitted). However, “the liberal treatment afforded to progsetsidoes not
exempt a pro se party from compliance with relevant rules of procedure and subhan”
Bell v. Jendell980 F. Supp. 2d 555, 559 (S.D.N.Y. 2013) (internal quotation marks omitted);
Generally, “[ijn adjudicating a Rule 12(b)(6) motion, a district court must coitfine
consideration to facts stated on the face of the complaint, in documents appended to the
complaint or incorporated ithe complaint by reference, and to matters of which judicial notice
may be taken.”Leonard F. v. Isr. Disc. Bank of N,YLY99F.3d 99, 107 (2d Cir. 1999) (inteal
guotation marks omitted). However, when the complaint is pro se, the Court may consider
“materials outside the complaint to the extent that they are consistent with théailegathe
complaint,”Alsaifullah v. Furcg No. 12€V-2907, 2013 WL 3972514, at *4 n.3 (S.D.NAug.
2, 2013) (internal quotation marks omitted), includifttpcuments that a pro se litigant attaches
to his opposition papersAgu v. RheaNo. 09CV-4732, 2010 WL 5186839, at *4 n.6 (E.D.N.Y.
Dec. 15, 2010jitalics omitted), statements by the plaintiff “submitted in response to [a]
defendant’s request forpae-motion conference, Jones v. Fed. Bureau of Prisoméo. 11CV-
4733, 2013 WL 5300721, at *2 (E.D.N.Y. Sept. 19, 2013), and “documents that the plaintiff
either possessed or knew about and upon which [he oredige] in bringing the suit,Rothman

v. Gregor 220 F.3d 81, 88 (2d Cir. 2000). Finally, the “failure to oppose Defendants’ [M]otion



[T]o [Dlismiss does not, by itself, require the dismissal of [Plaintifflajms.” Leach v. City of
New YorkNo. 12CV-2141, 2013 WL 1683668, at *2 (S.D.N.Y. Apr. 17, 2013). Ratlibe “
sufficiency of a complaint is a matter of law that the court is capable of deterrbased on its
own reading of the pleading and knowledge of the laMcCall v. Patakj 232 F.3d 321, 322—
23 (2d Cir. 2000).

B. Analysis

1. Exhaustion

Defendants argue thBtaintiff failed to exhaust his administrative remedieser the
PLRA. (Defs.” Mem.4-7.) “Failure to exhaust administrative remedies is an affirmative
defense under the PLRA, not a pleading requirement. Accordingly, inmates agquiad to
specially plead or demonstrate exhaustion in their complaints. Howedistriet court still may
dismiss a complaint for failure to exhaust administrative remedies if it is clear acéeffthe
complaint that the plaintiff did not satisfy the PLRA exhaustion requiremé&hiliams v.
Priatno, 829 F.3d 118, 122 (2d Cir. 2016) (citations and irgleqotation marks omitted).

The PLRA provides that “[n]o action shall be brought with respect to prison conditions
under [8] 1983 of this title, or any other Federal law, by a prisoner confined in kpyigan, or
other correctional facility untduch administrative remedies as are available are exhausted.” 42
U.S.C. 8 1997e(a)This “language is ‘mandatory’: An inmate ‘shall bring ‘no action’ (or said
more conventionally, may not bring any action) absent exhaustion of available sichtire
remedies.” Ross v. Blakel36 S. Ct. 1850, 1856 (20160his requirement applies ta@ll inmate
suits about prison life,Porter v. Nussle534 U.S. 516, 532 (2007yegardless of the relief
offered through administrative procedureBgoth v. Churner532 U.S. 731, 74@2001).

Moreover, the PLRA “requires proper exhaustion, which means using all stegsetpasbn



grievance system holds out, and doingsuperly. . . . Proper exhaustion demands compliance
with a prison grievance systesndeadlines and other critical procedural ruléa/illiams, 829
F.3d at 122dlterations, citationsand internal quotation marks omitjed'herefore, a court
evaluating exhaustion under the PLRA may not consider any “special ciecwgest thait
believes may havgistified a prisoner’s failure to comply with the rules governing a gnexa
system available to him or heRoss 136 S. Ct. at 18568 (rejecting “special circumstarse
exceptiori to exhaustion, concluding that “a court may not excuse a failure to exhaustpeve
take such circumstances into account”).

However the PLRA contains one “textual exception to mandatory exhaustidnat
1858. “Under § 1997e(a), the exhaustion requirement hinges cavtiablility]’ of
administrative remedies: An inmate, that is, must exhaust available remediegdnbhe
exhaust unavailable onésld. Available “grievancegrocedures . . . are capable of use to obtain
some relief for the action complained otd. at 1859 (internal quotation marks omitted).
Ross theSupremeCourt provided “three kinds of circumstances in which an administrative
remedy, although officially on the books, is not capable of use to obtain rdtiefit 1859.The
Court explained that an adnstrative remedy is unavailable when:

(1) it operates as a simple dead-enlith officers unable or consistently unwilling

to provideany relief to aggrieved inmates;

(2) an administrative scheme might be so opaque that it becomes, pisactica

speaking, inapable of useln this situation, some mechanism exists to provide

relief, but no ordinary prisoner can discemnavigate it;

(3)when prison administrators thwart inmates from taking advantage of a grievance

process through machination, meigresentation, or intimidation.
Ross 136 S. Ct. at 1859-60'he Second Circuit recently noted “that the three circumstances

discussed ifRossdo not appear to be exhaustive,” but declined to “opine on what other

circumstances might render atinerwiseavailable administrative remedy actually incapable of

10



use.” Williams, 829 F.3d at 123 n.2.

To begin, Defendants have met their “initial burden of establishing, by pointinggibyle
sufficient sources such as statutes, regulations, or grievance ymestbdt a grievance process
exists and applies to the underlying disputeribbs v. Suffolk Cty. Sherriff's Dep®88 F.3d
54, 59 (2d Cir. 2015)As Defendants explairfpPefs.” Mem.at 5-6), DOCCS instituted a three-
stepprocess, théhmate Grievanc@rogram (“IGP”) thatinmates must follow in filing
grievances involving prison conditionSee7 N.Y.C.R.R. § 701.5The first st@ requires that
an inmate file his or hasomplaintwith the facility’s clerk“within 21 calendar days of an alleged
occurrence.” Id. § 701.5(a)(1). The IGP supervisor subsequemdyiéws] the grievance
complaint and designate[s] the grievance code and tiite.8 701.5(a)(2).Representatives of
the facility’s inmate grieance resolution committee (“IGRC”) then have up tcdleéndadays
“to resolve it informally;” if not, “the full committeshallconduct a hearing” on the grievance.
Id. 8 701.5(bj1), (2)(i). The IGP’s second step permits an appeal of the IGRC’s decision to the
facility’s superintendent, and the third step permits an appeal to the centalkreffiew
committee (“CORC”).Id. § 7015(c), (d).

Plaintiff does not dipute the existence tife IGP,and, in fact, acknowledges that he
filed a grievance under the IGRSeeCompl. T 21(citing Williams, 829 F.3d at 124)0bj. Letter
at 2(citing Rodriguez v. ReppefNo. 14CV-671, 2016 WL 6993383 (W.D.N.Y. Nov. 30,
2016)), 4 (attaching response to his grievanddpyvever, Plaintiff alleges that tlggievance
process is flawedecause it isoo complicatedo use for inmates such as Plaintiffho suffer

from a mental disability. (Compl. I 21The Grievanceregarding the incident involving

11



Ebanks on June 14, 2016, was filed on June 20, 2016evébige at 15) Although the
Grievance was datgdst 6 days after the incidentaell within the 2tday time limit for filing
under 8§ 701.5(a)(1)+the IGP supervisor apparently did not receive it until July 13, 2016, and
thereforerejected it as untimely.Qbj. Letter at 4 (“Bellamy Letter’)® On August 29, 2016,
Plaintiff received a letter from Karen Bellamy, Director of IGP, that ackedges receipt of a
letter from Plaintiff dated July 26, 2016, but does not state what Plaintiff's $aitk (Belamy
Letter.)° Bellamy’s letter alsmotesthatthe Zday time limit to appeal superintendent’s
response to a grievance under 8§ 701.5(d)(1), and that Plaintiff “may challenge an IGP
Supervisor’s decision not to accept an untimely appeal by filing a seggietance.” 1(1.)1*
Although Defendants contend that this letter proves Plaintiff “failed to challéreg

decision of the IGP supervisor,” the Court disagreBefy.’ Mem.at 6.) Drawing all

8 The Court reiterates that it may consider the @mee when deciding the Motion To
Dismiss See supra note. 4

%It is not clear why the @evance is dated June 20, but the IGP supervisor did not
receive it until July 13. (Bellamy Letter).

10The Court may consider this document because Plaintiff attached it to his letter
objecting to Defendants’ praotion letter and it is consistent with Plaintiff's allegations that he
could not effectively use the IGP due to his mental disabilBeeCompl. I 21; Obj. Letter at 2;
Bellamy Letter) SeeAlsaifullah, 2013 WL 3972514 at *4 n.3 (allowing the court to review
“materials outside the complaint to the extent that they are consistent with théailegathe
complaint”); Agu, 2010 WL 5186839 at *4 n.6 (permitting review of “documents that a pro se
litigant attaches to his opposition paper#alics omitted)

11t is not clear why Bellamy’s letter cites the time limit to appesugerintendent’s
decision, which is part of Step 3 of the IGP, because neither the letter nor the Gbmgieate
thatPlaintiff actually appealed to the superintendent under Stépedlamy Letter.) See
8 701.5(c) (“Second step, appeal to the superinterifiedt.8 701.5(d) (“Third step, appeal to
the central office review committee (CORT) Indeed, no papers before the Court indicate
Plaintiff even received a decision from the IGRC that he could appted superintendentSee
id. 8 701.5(c)(1) (requiring that inmates submit appeal “to the grievance clerk a&héen
calendar days after receipt of the IGRC’s written respoihsleéy “wish[] to appeal to the
superintendet”).

12



reasonable inferences in favor of Plainie Daniel992 F. Supp. 2d at 304 nthjs letter does
not clearly show that Plaintiff failed to appeal the denial ofjhsvanceas untimelyor that he
did not otherwise exhaust his remedies under the |Gl letteronly showshat Plaintiff
stbmittedunspecified “correspondence” in July, ahdt Bellamy informed Plaintifbf certain
appal requirements, not that he did not follow therBedBellamy Letter.) Therefore, because
Plaintiff's failure to exhaust is not “clear on the face of the complainti@accompanying
documents, the Court denies Defendants’ Motion To Dismiss on exhaustion grivitidans,
829 F.3d at 1232 Accordingly, the Coumeed not consider Plaintiff's alternative argumeanh
open question in this Circuit—that the IGP procesuwvere notavailablé to him because of
his intellectual disability, therefore excusing his failure to exhatse Galberth v. Washington
No. 14CV-691, 2017 WL 3278921, at *8 (S.D.N.Y. July 31, 2017) (“RussCourt did not
opine on . . . whether anmate’s mental health condition can cause administraginesdy
unavailability. Nor is thigc]ourt aware of any court that has considered this precise question in
light of Rosss clarification of PLRA availability.”)

2. Personal Involvemenf Deferdant Capra

Defendant Capra argues thia¢ Complaint should be dismissed against him bedsise

was not personally involved in any of the alleged constitutional violatidets.( Mem.10—

121n support of the Motion @ Dismiss, Defendants submitted a Declaration from
Quandera T. Quick, the IGP supervisor who recetliedGrievancestating that Sing Sing’s
IGRC files do not contain “any grievances filed by Plaintiff challengidgcision not to accept
his July 13, 2016 complaint as untimely{Quick Decl.q 6) The Court declines to consider this
Declaration at the motion to dismiss staee Leonard 199 F.3d at 107 (confining the
district court to considering the complaint, “documents appended to” it “or incorgoraté®y
referencg and “matters of which judicial notice may be takeRlsaifullah, 2013 WL
3972514, at *4 n.3 (permitting a court to consider materials outside a pro se complaint only “to
the extent that they are consistent with the allegations in the complditatyever, the Court
notesthat this evidence may be consideatdhe summary judgmestage and Plaintiff will
have to contend with the factual assertions thefé¢e case gets to thatage

13



11.) “It is well settled that, irorder to establish a defendanindividual liability in a suit
brought under 8§ 1983, a plaintiff must show the defendant’personal involvement in the
alleged constitutional deprivationGrullon v. City of New Havery20 F.3d 133, 138 (2d Cir.
2013). To establish personal involvement, a plaintiff must gshatv

(1) the defendant participated directly in the alleged constitutional violatioting(2

defendant, after being informed of the violation through a report or appeal, failed

to remedy thevrong, (3) the defendant created a policy or custom under which
unconstitutional practices occurred, or allowed the continuance of such a policy or
custom, (4) the defendant was grossly negligent in supervising subordinates who
committed the wrongful actsr (5) the defendant exhibited deliberate indifference

to the rights of inmates by failing to act on information indicating that

unconstitutional acts were occurring.

Id. at 139(alterations, italics, and internal quotation marks omittéwlother word, “a plaintiff
must plead that each Governmeffficial defendant, through the official’s own individual
actions, has violated the Constitutiorigbal, 556 U.S. at 676.

Plaintiff has failed to satisfy this standaasl to CapraThe gravamen of thedinplaintis
that, as an ICP resident, Plainfdiced a serious risk of harm from Ebanks, a dangerous ICP
inmate, and that Defendants, who were aware of this risk through their knowledge of and
training in policies requiring observation and separatiofCéfihmates, failed to protect him by
not enforcing those policies. For purposealt#gingpersonal involvement—as opposed to
actual unconstitutionality-the Complaint sufficiently alleges that Leroutjeectly participated
in the alleged constitutional violation lgaving the cell tracks open and failing to supervise the
ICP gallery, resulting in Ebanks attacking Plaintiff. (Compl. {1 10, 20y&nre at 1.)See
Grullon, 720 F.3d at 138kplaining thapersonal involvement is a prerequisite to individual

liability in a § 1983 su)t Similarly, the Complaint alleges that Johnson was grossly negligent in

supervising Lerouge, who was supposed to monitor the ICP gallery and keep Ebaimesid¢onf

14



his cell(Compl. 11, 14, 20 Grievance at 2§

However the Complaint contains no allegations that Capra was personally involved in
the allegediolations of Plaintiff's constitutional rightsThe Complaint mentions Capra only to
state that he is the custodian at Sing Sing, “the policymaker therafrdfailed to take any
proactive action to remedy the wrong by its subordinates who committed the untonst
act.” (Compl. 1 9see alsdbj. Letter at 3 (referring to Capra as “the author behind” the policy
Defendants violated).)While this langage parrots that of the caselaw requiring personal
involvement,see Grullon 720 F.3d at 138 (requiring that “the defendant created a policy or
custom under which unconstitutional practices occurred, or allowed the continuande af suc
policy or custom” (internal quotation marks omitted)), the Complaint provides no supporting
factual allegationsequiredto survive a motion to dismisSee Twomb|y550 U.S. at 555
(explaining thata plaintiff's obligation to provide the grounds of his [or her] entitlement to
relief requires more than labels and conclusions, and a formulaic recitationetérrents of a
cause of action will not do(alterations and internal quotation marks omitteédapra cannot be
held personallyliable for constitutional violationmerely “because he was in a high position of
authority” at Sing SingWright v. Smith21 F.3d 496, 501 (2d Cir. 1994). Nor doesgbeeric
allegationthat he was a “policymaker,” without more, plausisiyw that he created a policy
which permitted unconstitutional practices to occur. (Compl. 1 9.) Indeed, Pitiffiplaint
is that the other Defendants acted unconstitutionallidigting the policy that Capra

purportedly authored.SgeODb;j. Letter at 3; Compl. 140, 14.) Moreover, Plaintiff alleges no

13The Complaint also asserts that Johnson “created a policy or custom under which
unconstitutional practices would recur.” (Compl. § 11.) Althoughciiglusory allegation
reflectsonecategory ofpersonal involvemensee Grullon 720 F.3d at 13%Plaintiff alleges no
facts regarding what policy or custom Johnson created, how it led to unconstitutamiaies;
or what those unconstitutional practices were.
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facts suggesting Capra was aware that Defendants or others at Sing Singlagng \dolicy or
otherwise failing to supervise and confine ICP inmates, let alone that Plsjp&difically was at
risk. SeeWright, 21 F.3d at 501 (finding no personal involvement when the defendant “was
never put on actual or constructive notice of the [rule] violation,” did not “create a policy
custom under which the violation occurred,” and did not “act[] negligently in managing
subordinates who caused the violatjonThus, to the extent Plaintiff claims that Capra was
informed of the violations and “failed to remedy” them, that he “was grosslygaagin
supervising” Johnson and Lerouge, or that he “fail[ed] to act on information indidading t
unconstitutional acts were occurring,” the Complaint is devosgpetificallegationgplausibly
supporting such a clainGrullon, 720 F.3d at 138The Court therefore dismisses Plaintiff's
claims against Capra.

3. Eighth Amendment

Defendants argue that the Compldails to state a claim under the Eighth Amendment.
(Defs.” Mem.at 7~9.) The Eighth Amendment, which prohibits cruel and unusual punishment,
requires prison officials to “take reasonable measures to guarantee the safetgtesiin their
custody.” Hayes v. N.YCity Dept of Corr., 84 F.3d 614, 620 (2d Cir. 1996ge also Farmer v.
Brennan 511 U.S. 825, 832 (1994) (same). Specifically, “[p]rison officials have a duty to
protect prisoners from violence at the hands of other inmates since beingyw@aésaulted in
prison is ‘simply not part of the penalty that criminal offenders pay for thieineds against
society” Lee v. ArtuzNo. 96CV-8604, 2000 WL 231083, at *4 (S.D.N.Y. Feb. 29, 2000)
(quotingFarmer, 511 U.S. at 834). However, “not . . . every injury suffered by oneranisa
the hands of another . translates into constitutional liability for prison offits responsible for

the victim’s safety.” Farmer, 511 U.S. at 834. Instead, “the prisoner must allege actions or
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omissions sfficient to demonstrate deliberate indifference; mere negligence will notestffic
Hayes 84 F.3d at 62Csee alsd’rice v. Oropallg No. 13CV-563, 2014 WL 4146276, at *8
(N.D.N.Y. Aug. 19, 2014) (“Prison officials are liable under the Eighth Amendfoehtrm
incurred by an inmate if they act with deliberate indifference to the insnsaéety.”).

To satisfy the deliberate indifference standardampff must show that (1)He is
incarcerated under conditions posing a substantial risk of serious harm,” artee(@gféndant
prison officials possessed sufficient culpable intektdyes 84 F.3d at 620 (citingarmer, 511
U.S. at 834). The first prong is objective and reggithat prison officials provide inmates with
“basic human needs, one of which is ‘reasonable safetyelling v. McKinney509 U.S. 25, 30,
33 (1993) (quotindpeShaney v. Winnebago Cty. Dep’t of Soc. Set89. U.S. 189, 199 (1989)).
“The second prong of the deliberate indiffiece test, culpable intem, turn, involves a twdier
inquiry.” Hayes 84 F.3d at 620. In particular, “a prison official has sufficient culpable intent if
he has knowledge that an inmate faces a substantial risk of searousid he disregards that
risk by failing to take reasonable measures to abate the h&dmAs the Supreme Court has
made clear, “the official must both be aware of facts from which the inferenaklmdrawn
that a substantial risk of serious hagwrists, and he must also draw the inferend¢@aimer, 511
U.S. at 837see also Price2014 WL 4146276, at *8 (explaining that to establish deliberate
indifference, “a plaintiff must prove that the defendant official actualgmkof and disregarded
an excessw risk of harm to the plaintif§ safety”). A defendant’s knowledge can be established
through “inference from circumstantial evidence,” including “from the vesytfeat the risk was
obvious” Farmer, 511 U.S. at 84Z%ee alsdNalker v. Schult717 F.3d 119, 125 (2d Cir. 2013)
(“Evidence that a risk was obvious or otherwise must have been known to a defendant may be

sufficient for a fact finder to conclude that the defendant was actually awtre rodk.”
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(internal quotation marks omittgd

Defendants do not contest that the Complaint plausibly alleges facts satibfying
objective prong of the deliberate indifference tefief§.” Mem.at8-9.) See Hayes34 F.3d at
620 (requiring Plaintiff show thdthe is incarcerated under conditions posing a substantial risk of
serious harm”) Instead, they argue that Plaintiff has failed to state a claim thelsubjective
prong,becausdedoes not allege that Defendants were “aware of facts from which they could
infer that a substantial risk existed that Rti#i would be harmed by Ebanks, and that they drew
that inference.” Defs.” Mem.at 8.) See Farmer511 U.S. at 837 (explaining tkabjective
prong).

The Complaint alleges that Ebanks was “well known” to unnamed ICP and OHM
employees “as a person infected with HIV and Hepatitis C with the propensityolcei
unprovoked[d] assaults ofJP] residents and staff alike.” (Compl. § 13.) And, it contends that
the “wrongful acts challenged in [the] Complaint” were done by “ICP or OHdi@yees . . .
with sound deliberation of inmate Ebanks’ propensity to violence, praying on vulnerable
defens|e]less ICP[] residents without close strict supervision.” (Comgl) However, the
Complaint does not allege that any of the Defendants—a Superintendent and two Correction
Officers—were employees of ICP, a “residential treatment program,” or OHM, a division
relating to inmates’ health.S€eObj. Letter 2; Compl. 11 8-11.) Indedide Complaint alleges
that these ICP and OHM employees were “working in concert with DOGDg]{loyees,”
implying a distinction between the two types of employees. (Compl. 1 13.)

The Complaint contains only one other allegation regarding Ebanks’ violent timposi
he was supposed to be on “keeplock,” a policy that “isolates unruly prisoners to gl&srfnd

prevents personal encounters with ICP’s residents,” the day he attackeidf P{&ompl. T 13.)
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However, the Complaint does not state who placed Ebanks under “keeplock,” or who else was
aware that he was so designated.)t* Indeed, it is unclear whether “keeplock” is a policy
governing only ICP inmates, or if it applies throughout Sing Sing (or O®generally). Id.)

The Complaint also does not descnitey Ebanks was placed on keeplock, or provide any other
reason that Ebanks could be considered “unrulid?) (For example, Plaintiff does not allege
that Defendants were aware of prior alteéarz between Ebanks and Plaintiff, or even between
Ebanks and other inmatesCf(Compl. § 13 (alleging that Ebanks was “well known to (ICP)
and(OHM) employeesvorking in concert with DOCCS[gmployees”).)Indeed, aside frora
conclusory allegation th&[D]efendants[] w[ereJfully aware of [the] unsafe condition and
refused to take any measures whatsoever to protect the safety of the moabieiimental

health offenders,” the Complaint is devoidamiy allegations that anpefendanspecifically

knew that Ebanks was infected with HIV or Hepatits C, that he had a propensity to eissaul
inmates, or that Plaintiff personally was in danger of being assaulted bigEb@ompl. 1 3.)

The Complaint theefore fails to allege that Defendants were “savaf facts from which the
inference could be drawn that” Ebanks specificaiged a substantial risk of harm to Plaintiff,

or that Defendants in fact drew such an infererie@mer, 511 U.S. at 837%ee also Parris v.

New York State Dep’'t Corr. Sery847 F. Supp. 2d. 354, 363 (S.D.N.Y. 2003) (dismissing
failure to protect claim because the Complaint failed to allege that “the defekdent®f a

prior altercation between the plaintiff and his attackeofthreatsthathad been made against
the plantiff”).

However, Plaintiff could satisfy the subjective prong of the deliberate endifte

14 Plaintiff's allegation that.erouge left the tracks open, without more, does nosijiigu
allegethatLerougeplacedEbanks on “keeplock” or knew he was so designat8deGrievance
at 1-2.)
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inquiry by alleging facts demonstrating that Defendants were awasedtonsciously
disregarded, a general risk of assault faced by all inmates inS&Pd.(“A plaintiff may also
state a claim for deliberate indifference based on a failure to protect him aggerstral risk of
harm to all inmates at the facility.Trarmer, 511 U.S. at 843 (permitting a plaintiff to allege a
risk of harm faced by “all prisoners in his situation”). Plaintiff may doysalleging facts
plausibly suggesting “that the risk was obvioukd” at 842.

Plaintiff alleges that “DOCCS specifibatrains its employees [in] the necessity to
protect ICP residents,” (Compl. § 12), including training “to observe[] and preveneunsaf
condition[s] to ICP’s resident[s],'Id. 1 14). Plaintiff furtheralleges that “each Defendant[]”
received “specialied training” in these “demanding” policies governing ICP inmates, (Obj.
Letter at 3), including Lerouge, (Compl. 11 10, 20he policies “recogni4¢the heighten[ed]
risk ICP residents” pose, requiring their “separation” to prevent “unfaabkzenpuls/e act[s]
of violence” from them. (Compl. 1 14.) The risk of violence is particularly high ferdCP
inmates (SeeCompl. 1 12 (alleging that breach of rules “elevates the risk substantially
threatening the life, safety and welfare of all IC[P]aents”);id. (describing ICP residents as
“vulnerable [and] defenseless”); § 14 (alleging that Johnson’s actions ‘&dewvaubstantial risk
of harm to Plaintiff being viciously attackedij. (alleging riskof “unforeseeable impulsive
ac{s] of violen@” from ICP inmatek id. (describing risk of “unsafe condition[s] to ICPJ]
resident[s]”); 1 20 (noting that policies “oversee[] ICP’s residentfshfunprovoked assault”)
Obj. Letter at 3 (alleging that disregard of “Defendant[s]’ specialimdingelevate[d] [the]

‘chance’[of] foreseeable harm”)\j Thereforealthough the Complaint could have alleged more

15 Although the Complaint lacks clarity as to whether the policies at issue araetksig
primarily to protect general population inmates from dangerous ICP inmates,tbeney
only protect ICP inmates from each otheed, e.g.Compl. § 14 (describing the “risk ICP

20



detail regarding the prevalence or likelihood of inmates attacks irsEe?e.g.Manningv.
Griffin, No. 15€CV-3, 2016 WL 1274588, at *11 [B.N.Y. Mar. 31, 2016) (dismissing
complaint because it “contains no allegations about any pattern of violenhe”@tdon,
including “allegations thaanyinmates had ever been involvedainy attacks [there], let alone
that such attacks were commorddhus would provide notice to [theedgndants that the
conditions . . . posed a substantial risk to inmates”), the Court finds that the Complaitlylausi
alleges that Defendants werained in these policies requiring supervision and separation of ICP
inmates, and therefomeere aware that attacks on other ICP inmates were foreseeable absent
enforcement of the policiesSee Farmer511 U.S. at 842—-43 (explaining that a risk may be so
“obvious” that the defendant’s actual knowledge may be inferred when the evideaegs]
that a substantial risk of inmate attacks was longstanding, pervasive paethented, or
expressly noted by prison officialstine past,” and that “the circumstances suggest” that the
defendant “had been exposed to information concerning the risk” (internal quotation marks
omitted); cf. Rennalls v. AlfredoNo. 12€V-5300, 2015 WL 5730332, at *4 (S.D.N.Y. Sept.
30, 2015) (dismisag failure to protect claim whetbe gaintiff did “not allege that attacks . . .
were common in general or otherwise foreseeable”)

However, deliberate indifference requires more tkraowledge of the risk of harm.
Defendants must have “disregard[ed] that risk by failing to take reasonableressi@msabate the
harm.” Hayes 84 F.3d at 620Plaintiff alleges that Lerouge was “negligen|t]” by leaving the

cell tracks open and then sitting out of eyesight or earshot of the cells “onldrg, gacluding

residents threaten[] general population which requires separation” but alsotrentimyy to
“observe[]] and prevent unsafe condition[s] to ICP[] resident[s])), the Courptaugall
factual allegations as true and construing them liberally, interprets the Gumplallege that
the protocolslso protect ICP inmates from each otteerthe purposes of this Motion.
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Plaintiff's and Ebanks’ cells, (Grievance at2), in violation of Its “strict training,” (Compl.

1 20). However,“mere negligencecannot constitute deliberate indifferenddayes 84 F.3d at
620 see alsdalahuddin v. Goordd67 F.3d 263, 280 (2dir. 2006) (explaining that deliberate
indifference requires recklessness and that “recklessness entails more tharghiggeaee the
risk of harm musbe substantial and the officialactions more than merely negligent”).
Although leaving the cell tracks open and subsequently “not supervising the[ffaftery have
been careless, (Grievance atPlgintiff does notnclude allegations that plausibly establish that
Lerougepossessedsufficiently culpable state of mintdb constitute deliberate indifferenc&ee
Ross v. Correction Officers John & Jane Does, BI® Fed. App’'x 75, 78 (2d Cir. 2015)
(“While [the defendant] may have exercised poor judgment in temporarilygghis post,
‘deliberate indifference describestate of mind more blameworthy than negligence.” (quoting
Farmer, 511 U.S. at 835)Rennalls 2015 WL 5730332, at *5 (“Amost, Plaintiff's claims
suggest that [the defendant] was negligent in failing to follow security protbtaler the

second prongf a failure to protect claim, however, a plaintiff must allege a culpable state of
mind.”); cf. Graham v. CoughlirNo. 86€CV-163, 2000 WL 1473723, at *5 (S.D.N.Y. Sept. 29,
2000) (“In situations where corrections officers have deliberately left detirs open in order to
leave a prisoner vulnerable to vicious attack, the courts rightly have expresseg dut And,

in fact, by alleging that “at no time did [Lerouge] observe the incident nor cheédrethe
altercation as he claimed he did,” Plaintéincedes that Lerouge lacked knowledge of the
assault at the time. (Grievance at Rlaintiff further alleges that Lerouge later “lied about
making a round and hearing a commotion on the gallery in attempt to mislead the ineestigat
regarding his ngligence. (Grievance at 1But, while Lerouge’s purported decision to lie about

his negligence is questionable, it does not plaugsigblishthat Lerouge knew of and
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disregarded a risk to PlaintifiSee Hayes84 F.3d at 620 (requiring that the defendant pgsses
“knowledge that an inmate faces a substantial risk of serious harm” and tligtregdrd[] that
risk by failing to take reasonable measures to abate the h&minalls 2015 WL 5730332, at
*5 (finding that “negligen|ce] in failing to follow security protocol” alone does establish a
“culpable state of mind”).

As to Johnson, Plaintiff alleges no fastgygesting thadte wasdeliberately indifferent to
the risk that Plaintiff would be harmed by another ICP inmate like Ebanks. Réaeling
Complairt and Grievance together, Plaintiff alleges that Johnson (1) failed to supenosgé.er
who violated the policies governing ICP inmates, and (2) falsified the invegtigaport
concerning Ebanks’ attack on Plaintiff to protect Lerouge’s behavi®e Gompl. 1 11, 14;
Grievance £2.) However, Plaintiff provides onbyeneral allegationsvithout any factuadletail
of Johnson'’s purported lack of supervision, and merely labels these actions illegal or
unconstitutional. £.g, Compl. 1 11 (claiming Johnson “grossly neglected to supervise his
subordinates” and “exhibited deliberate indifferenceAbsent further allegations regarding
what Johnson did or what he should have done under DOCCS policy, and how these acts or
omissbnsdisregardedhe risk that Plaintiff would be attacked by a dangerous ICP inmate like
Ebanks Plaintiff's Eighth Amendment claim against Johnson cannot survive a motion to
dismiss. See Hayes34 F.3d at 620 (explaining subjective standard for delibendifference)
Wilkinsv. Poole 706 F. Supp. 2d 314, 319 (W.D.N.Y. 2010) (findihgt theplaintiff failed to
state a claim because, “even assuming arguendo that the defenel@¢gjually aware of the
general dangers of prison life,” the plaintiff failed to allege “that the defgsdere aware of
specific deficiencies in [prison] policies and failed to gttlics omitted); Graham 2000 WL

1473723, at *5 (finding no deliberate indifference whbes‘plaintiff fail ed to demonstrate a
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policy or custom of mixing [two different inmate] populations” and “does not ajtegé
defendants’ gross negligence in managing subordinat8sgt)ilarly, although Plaintiff alleges
that Johnson “falsified the investigative report” of the Ebanks incident toL@natige’s
negligence and “to protect him,” (Grievance at 2), this action does not deaterteliberate
indifferenceto Ebanks’ attack on Plaintiff, which occurred eartfer.

Accordingly, Plaintiff fails to plausibly state a failure to protect clainod3efendants,
and the claim is dismissed.

4. Fourteenth Amendment

The Complaint alleges a claim under the Fourteenth Amendment. (Compl. Y 1, 4
However, it is unclear whether Plaintiff is claiming a violation of proceduralibstantive due
process, or bothTo the extent thaht Complaint alleges a violation of substantive due process,
it is the same as Plaintiff's Eighth Amendment claim for failure to protect alifukcate
indifference. $eeCompl. § 1 (stating the Complaint is “soundind-asrmer v. Brenna); id.

1 11 (Johnson’s “deliberatifference. . . is sufficient to offend Plaintiff's . . . Fourteenth and
Eight[h] Amendment protection”)d. § 18 (“continuous failure to protect violated Plaintiff's
right to substantive and procedur[al] due process under the . . .Fourteenth and Eight[h]
Amendmernis]”).) Because Plaintiff's claim “is covered by . . . [the] Eighth Amendment, the

claim must be analyzed under the standard appropriate to that specific provisiomjerahe

16 Constuing Plaintiff's complaint liberally, the Court could draw a plausible infegen
that falsifying a report is evidence of consciousness of gode Hammond. Bradley No. 06-
CV-6365, 2008 WL 1340653, at *1 (W.D.N.Y. Apr. 9, 2008) (explaining that allegation “that
[the] defendantdiled a false misbehavior report against” thaintiff was “only intended to
show tha{the] defendants attempted to cover up their misdeeds, which might tend to show some
consciousness of guilt on their parthlowever Plaintiff alleges only that the falsification was
“in order to protect” Lerougs “negligence’ (Grievance at 2.) Absent more factual detall, it is
unclear to the Court how consciousness of guilt reggiderouge’s earlier negligence could
plausibly showdeliberate indifference.
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rubric of substantive due proces<ty. of Sacramento v. LewiS23 U.S. 833, 843 (199&ee
also Kia P. v. McIntyre235 F.3d 749, 757-58 (2d Cir. 2000) (“Where another provision of the
Constitution provides an explicit textual source of constitutional protection, a costrassess a
plaintiff’s claims under that explicit provision and not the more generalized notion of substantive
due process.” afterations and internal quotation marks omjte@ecause Plaintiff doasot
allege any additional conduct that “is so egregious, so outrageous, that it may faalg be s
shock the cotemporary consciencetfie Court concludes thBtaintiff's substantive due process
claim is“subsumed irjhis] more particularized allegations” redarg his Eighth Amendment
claim. Velez v. Ley, 401 F.3d 75, 93, 94 (2d Cir. 2005) (quotlreyis 523 U.S. at 847 n.8&Y.
Accordingly, Plaintiff's substantive due process claim is dismissed.

To the extent the Complaint alleges a procedural due process claiseemgly based

on Defendants’ violation of prison policy. (Compl. § 16 (“Defendants continuously refuse to

17 The Second Circuit recentlyeld that deliberate indifference claims under the Due
Process Clause of the Fourteenth Amendment are analyzed differentlyetfsamig claims
under the Eighth Amendmeng&ee Darnell v. Pineird849 F.3d 17, 35 (2d Cir. 2017). However,
the Second Circultmited its holding to pretrial detaineesho “have not been convicted of a
crime and thus may not be punished in any manridr.at 29 (citédion and internal quotation
marks omitted)see also idat 33-34 (relying on the Supreme Court’s decisioKingsley v.
Hendrickson135 S. Ct. 2466 (2015), which analyzed excessive force clgimpeetrial
detaineesinder the Fourteenth AmendmencCray v. LeeNo. 16CV-1730, 2017 WL
2275024, at *4 (S.D.N.Y. May 24, 2017)Ifie status of a plaintiff as either a convicted prisoner
or pretrial detainee dictates whether his conditions of confinement are@shalyder the Eighth
or Fourteenth Amendment. . . . While the decisioDamnell set forth a new analysis for claims
brought by pretrial detainees, the analysis under the Eighth Amendment rarteih’s
(citation omitted). Plaintiff was not a pretrial detaines the relevant time(Compl. § 8.)In
any eventParnell maintained that “ay 8 1983 claim for a violation of due process requires
proof of a mens rea greater than mere negligence.” 849 F.3ditli®88 omitted) Thus, to the
extent Plaintiff's substantive due process deliberate indifference daiot subsumed by his
Eighth Amendment deliberate indifference claim, it still fails, because, as exgplaiove,
Plaintiff has not plausibly alleged that Defendants acted with more than mere negli§erce.
Farmer, 511 U.S. at 834 (explaining that the defendant must act voluntarily, not accidentally,
indifferentto a serious risk).
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implement[] change[s] to protect ICP’s resident[s] infringes on Plamtifbcedur[al] due
process).)® “[T]o present a due process claim, a plaintiff must establish (1) that he possessed a
liberty interest and (2) that the defendantigprived him of that interest as a result of

insufficient process.”Giano v. Selsky238 F.3d 223, 225 (2d Cir. 2001) (internal quotation
marks omitted).Plaintiff does not possess a protected liberty interest in having Defendants
follow prison policy. SeeHolland v. City of New Yorkl97 F. Supp. 3d 529, 549 (S.D.N.Y.
2016)(“An alleged violation of a prison policy, directive, or regulation, in and of itself, does not
give rise to a federal claim, becauf¢ederal constitutional standards rather tistate law

define the requirements of procedural due pro€dgsioting Russell v. Coughlir®10 F.2d 75,

78 n.1 (2d Cir. 1990)Rivera v. Wohlrap232 F. Supp. 2d 117, 123 (S.D.N.Y. 2002) (“[T]he

law is settled that the failure to follow a D@E}S Diredive or prison regulation does not give

rise to a federal constitutional claim.”)n any event, even assumitigt Plaintiffadequately
alleges a more generalized liberty interest in being protected from othersnheaigentifies no
procesghathe wa deprived of.See Gianp238 F.3d at 225 (requiring plaintiff to show that
defendants deprived him or hafra liberty interest “as a result of insufficient process”).
Accordingly, Plaintiff's procedural due process olds dsmissed®

lll. Conclusion

For the foregmg reasons, Defendants’ Motiol Dismiss iggranted However, because

this is the first adjudication of Plaintiff's claims on the merits, the dismissal is withqutljoe

18 To the extent that Plaintifheantthat current policy is inadequate and should be
changed to prevent attacks like the one committed by Ebankiegesno facts supporting that
claim. HoweverPlaintiff is free to do so in an amended complaint that explains precisely what
policy fails to afford adequate process.

19 Because the Court grants the Motion To Dismiss on the grounds that Plaiiitf fa
state a claim under the Eighth or Fourteenth Amendments, the Court need not reaclaisf
alternate argument that they are entitled to qualified immun8gelfefs.” Mem.at 12-14.)
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Within 14 days of the date of this Opinion, the New York State Attorney General’s
Office, the attorney and agent for DOCCS, is directed to comply with the Court’s previous
Valentin Order and provide the names and service addresses of John Does 1-3 to Plaintiff and
the Court. (See Dkt. No. 8.)

Within 30 days of receiving this information, Plaintiff must file an amended complaint
naming the John Doe Defendants. Once Plaintiff has filed an amended complaint, the Court will
direct the Clerk of Court to fill out a USM-285 form for each of Fhe new Defendants, issue a
summons, and deliver all of the paperwork necessary to the Marshals Service to effect service
upon Defendants.

Plaintiff should also include within that amended complaint any changes to correct the
deficiencies identified in this Opinion that Plaintiff wishes the Court to consider. The amended
complaint will replace, not supplement, the original complaint. The amended complaint must
contain al/l of the claims and factual allegations Plaintiff wishes ’;he Court to consider, including
the specific actions or omissions of each Defendant that violated Plaintiff’s constitutional rights,
and any facts showing that Defendants were aware of the risk to Plaintiff’s safety and how they
disregarded that risk. If Plaintiff fails to abide by the 30-day deadline, this Action could be
dismissed with prejudice.

The Clerk of the Court is respectfully requested to terminate the pending motion, (Dkt.
No. 23), and to mail a copy of this Opinion to Plaintiff.

SO ORDERED.

Dated: November ’ go , 2017
White Plains, New York

KENNETH M. KARAS
UNITED STATES DISTRICT JUDGE
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