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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

MOISE BLANDON,
Plaintiff,

V.
No. 17-CV-65 (KMK)
MICHAEL AITCHISON, ICP Supervisor;
MICHAEL CAPRA, Superintendent; S. OPINION AND ORDER
COUSINS, Lieutenant; SYLVESTER
JOHNSON, Sergeant; RONALD LEROUGE
Correction OfficerQUADRENA T. QUICK,
IGP Supervisor,

Defendang.

Appearances:

Moise Blandon

Ossining NY

Pro Se Plaintiff

Bruce J. Turkle, Esq.

New York State Office of the Attorney General
New York, NY

Counsel for Defendants

KENNETH M. KARAS, District Judge:

Pro se PlaintifMoise Blandorn(“Plaintiff”) , currently incarcerated at Sing Sing
Correctional Facilityfiled the instanAmended Complaint' AmendedComplaint”), pursuant to
42 U.S.C. § 1983 gainstSuperintendentlichael Capra (“Capra”intermediate Care Program
(“ICP") Supervisor Michael Aitchison (“Aitchison”), Lieutenant S. Cousins (“Cou$ins”
Correction Officer Lerouge R. (“Lerouge”), Sergeant Sylvedddnson (“Johnson”), aridmate

GrievanceProgram (fGP”) Supervisor Quadrena T. Quick (“QuicKQollectively,

“Defendants”)(Am. Compl. (Dkt. No. 52) Plaintiff alleges thabefendants violated hisghts

Dockets.Justia.com


https://dockets.justia.com/docket/new-york/nysdce/7:2017cv00065/467216/
https://docs.justia.com/cases/federal/district-courts/new-york/nysdce/7:2017cv00065/467216/74/
https://dockets.justia.com/

under the First, Eighth, and Fourteenth Amendmexstsvell as under thimericans with
Disabilities Act (“ADA”), 42 U.S.C. § 12112t seq.when theyallegedlyfailed to protect him
from an HIV and Hepatitis Gafected inmate;Ebanks,” who entereRlaintiff’'s cell and bithis
face andwhen they subsequenttyevented him from timely filing an inmate grievance relating
to the incidentn order to exhaust his administrative remedi€ee generalhlAm. Compl.)

Before the Court is Defendants’ Motiom Dismiss theAmended Complaint Pursuant to
Federal Rule o€ivil Procedure 12(b)(6). SeeNot. of Mot. (Dkt. No. 67); Mem. of Law in
Supp.of Defs! Mot. to Dismiss (Defs.” Mem?) (Dkt. No. 68).) Defendantarguethat
Plaintiffs Amended Complainfails to allege the personal involvement of Capra, Aitchison, and
Cousins in any constitutional violation, and fadsstate a clainas to all Defendants(See
generallyDefs.” Mem) For the following reasons, Defendants’ Motion is granted in part and
denied in part.

[. Background

A. Factual Background

The following facts are drawn fno Plaintiff’'s Amended Complairand are taken as true
for the purpose of resolving the instant Motidrhe Court assumes familiarity with the facts
underlying its November 20, 2017 Opinion and Order dismissing Plaintiff ;atiGomplaint.
(SeeNov. 20, 2017 Op. & Order (“Opinion”) 3-5 (Dkt. No. 30).)

Plaintiff is a prisoner incarcerated at Sing Sing Correctional Facility,caredto his
intellectual disabilitywas at the time of the alleged everitsthe custody of the Inteediate
Care Program (“ICP”), which woddwith the Office of Mental Health (“*OMH"). Am. Compl.
117, 19;see alsdOpinion 3) On June 14, 2016, while Plaintiff was confined to his cell,

“Ebanksran into [Plaintiff’s] cell” and bit his face, “causingo® 2 inches deep teeffunctures,



bleeding, and permanent disfiguremenf&m. Compl. 11 15-16) The attack occurred shortly
after the 5:00 m. “Medication Run”; although inmates typically “have no free movement”
during the Medication Run, Ebanks was allowed to return to his cell “unescortedf’ 2@3.)
Lerouge, who was on duty at the time, allegedly “did not secure” the inmateayhaind a
witness later informed Cousins that he overheard Lerouge tell Ebanks, “I knovay®isbues
on the Unit. I'm leaving the cells open. Go handle your busineks.Y 22, 23.)Defendants
“had prior knowledge of Ebanks being a highly volatile inmate infected with H&g&d on his
prior conduct, including attacks on staff and other inmates, and becaukgbdlg “screams
out of hiscell repeatedly every day that he has HIV to threaten staff and inmalsY'2(.)

Following the incidentl.erouge wrote an Inmate Misbehavior Report (“IMRYainst
Plaintiff “for fighting and violent conductih order“to conceal his liability for the assault and
his lack of supervision and training.1d({ 25.) Johnson was the area supervisor at the time,
andallegedlyfailed to give orders to Lerouge to secure the ICP inmates in their cells or to
prevent the attackand later signed the IMR written by Lerougéd. {f 24, 25.) Cousins
ultimatelyreviewed the IMR and cleared Plaintiff of misconduct, but &dkgedly “concealed,
modified, spoiled, or destroyed the record of [a] confidential witness][] int&hirerelation to
the investigation. I4. 1 26.)

On June 20, 2016, Plaintiff filed a grievamvegh Quick concerning the attack “for her to
process and file.” 14. T 27.) However, Quick “held” the grievance “until fajduly 2016” and
then returned it tolRintiff, “telling him it was untimely.” [d. § 28.) Plaintiff remained unaware
of the status of his grievance “until Karen Bellamy, the CORC Supervisor, seatlbiter

responding to his inquiry about it.1d()



B. Procedural Background

Plaintiff filed his original Complaint on January 3, 2048serting claims againSapra,
Lerouge, and Johnson, as well as three John Doe Defendants. (Compl. (Dkf) NbeZXJourt
granted Plaintiff's request to proceed in forma pauperis on January 26, (@Xt7No. 6.) On
November 20, 2017, the Court granted Defendants’ Motioni$mids the originaComplaint
without prejudice. $eegererally Opinion.) The Court dismissed Plaintiff's claims against
Capra for lack of personal involvementd. (@t 13—-16.) The Court dismissed Plaintiff’'s Eighth
Amendment claim against Lerouge, finding that although the Complaint “plaadiée[d] that
Defendants . .were aware that attacks on other ICP inmates were foresgedisient
enforcement of ICP policies requiring supervision and separation of ICP g)rRémtiff
alleged only negligence in failing to secure Ebanks in his cell, which “cannoitatanst
deliberate indifference.”ld. at 21-22.) The Court also dismissed Plaintiff's Eighth Amendment
claim agairst Johnson, explaining that Plaintiff “provide[d] only general allegationkpwitany
factual detail, of Johnson’s purported lack of supervision, and merely labels these giemal
or unconstitutional.” Ifl. at 23.) Finally, the Court dismissed Plaintiff's substantive due process
claimas duplicative of Plaintiff's Eighth Amendment claim for failure to protect and deliberate
indifference,” and dismissed appssibleprocedural due process claon the basis that
“Plaintiff does not possess a protected liberty interest in having Defendadois foison
policy.” (Id. at 24-26.)

On May 18, 2018, Plaintiff filed the operative Amended Complaint, adding Defendants
Cousins, Aitchison, and Quick, and asserting claims under the First, Eighth, and Fourteenth
Amendments, as well as under hiBA. (SeeAm. Compl.) On August 31, 2018, Defendants

filed the instanMotion to Dismiss the Amended Complainiot. of Mot.; Defs.” Mem.) On



November 1, 208, after Plaintiff failed tdile an opposition, Defendanfi,ed a letter asking the
Court to deem the Defendants’ Motion To Dismiss fully submitted without opposition, (Dkt. N
70), which the Court granted the same day, (Dkt. No. 71). On November 16, 2018, Plaintiff filed
a letter asking the Court to decide the Motion To Dismiss without opposition, steirithe
facts in the [Ainended [Clomplaint are sufficient,” (Dkt. No. 72), and the Court confirmed it
would treat the Motion as fully submitted, (Dkt. No. 73).

[l. Discussion

A. Standard of Review

The Supreme Court has held that although a complaint “does not need detailed factual
allegations” to survive motion to dismiss, “a plaintif§ obligation to provide the grounds of his
entitlementto relief requires more than labels and conclusions, and a formulaic recitatian of
elements of a cause of action will not dd&&ll Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)
(alterationand quotation marks omitted). Indeed, Rule 8 of the Federal Rules of Civil Procedure
“demands more than an unadorned, the-defendant-unlaviiathgedme accusation.’Ashcroft
v. Igbal 556 U.S. 662, 678 (2009) (quotation marks omitted). “Nor does a complaint suffice if it
tenders naked assertions devoid offfar factual enhancementldl. (alteration and quotation
marks omitted).Instead, a complaint’s “[flactual allegations must be enough to raise aaight t
relief above the speculative levelTwombly 550 U.S. at 555. Although “once a claim has been
stated adequately, it may be supported by showing any set of facts consistent aflggéteons
in the complaint,’id. at 563, and a plaintiff must allege “only enough facts to state a claim to
relief that is plausible on its facad. at 570, if a plaitiff hasnot “nudged [his or her] claims
across the line from conceivable to plausible, the[] complaint must be dismislsesk® also

Igbal, 556 U.S. at 679 (“Determining whether a complaint states a plausible claieti¢bmill



.. .be a contexspecific task that requires the reviewing court to draw on its judicmdreence

and common sense. But where the well-pleaded facts do not permit the court to ieféranor

the mere possibility of misconduct, the complaint has alleged—nbut it has not ‘showhgt—

the pleader is entitled to relief.” (citation omitted) (second alteration in atigiquoting Fed.

R. Civ. P. 8(a)(2)))id. at 678—79 (“Rule 8 marks a notable and generous departure from the
hypetechnical, code-pleading regime of a prior era, but it does not unlock the doors of discovery
for a plaintiff armed with nothing more than conclusions.”).

In considering Defendants’ Motion To Dismiss, the Court is requiréaddept as true
all of the factual allegations containedthe[Clomplaint” Erickson v. Parduss51 U.S. 89, 94
(2007) (per curiam)see also Nielsen v. Rabird6 F.3d 58, 62 (2d Cir. 201&amé. And, the
Court must “drayy all reasonable inferences in favor of the plaintifdaniel v. T & M Prot.
Res.Inc., 992 F. Supp. 2d 302, 304 n.1 (S.D.N.Y. 2014) (cidogh v. Christie’s Int'l PLC
699 F.3d 141, 145 (2d Cir. 2012)). Where, as here, a plaintiff proceeds {ime Gairt must
“construe[] [hiscomplaint] liberally and interpret[] [it] to raise tls¢rongest arguments that [it]
suggest[s]. Sykes v. Bank of An7.23 F.3d 399, 403 (2d Cir. 2013) (ewiam) (quotation
marks omitted) However, “the liberal treatment afforded to pro se litigants does not exempt a
pro se party from compliance with relevant rules of procedure and substantiveBlaiw’
Jendel) 980 F. Supp. 2d 555, 559 (S.D.N.Y. 2013) (quotation marks omitted).

Generally, “[ijn adjudicating a Rule 12(b)(6) motion, a district court must coitfine
consideration to facts stated on the face of the complaint, in documents appended to the
complaint or incorporated in the complaint by reference, and to matters of whidhljunditce
may be taken.”Leonard F. v. Isr. Disc. Bank of N,YLO9F.3d 99, 107 (2d Cir. 1999) (quotation

marks omitted). However, when the complaint is pro se, the Courtomsyder “materials



outside the complaint to the extent that they are consistent with the allegations imbhes iy’
Alsaifullah v. Furco No. 12€CV-2907, 2013 WL 3972514, at *4 n.3 (S.D.N.Y. Aug. 2, 2013)
(quotation marks omitted), includirigocuments that the plaint[jf either possessed or knew
about and upon which [he or shielied in bringing the suit,Rothman v. Gregor220 F.3d 81,

88 (2d Cir. 2000). iRally, the “failure to oppose Defendants’ [M]otion [T]o [D]ismiss does not,
by itself, require the dismissal of [Plaintiff's] claimsl’each v. City of New YarkKo. 12CV-
2141, 2013 WL 1683668, at *2 (S.D.N.Y. Apr. 17, 2013). Rathbe Sufficiency of a

complaint is a matter of law that the court is capable of determining based on itsaokvig rof

the pleading and knowledge of the lawMcCall v. Patakj 232 F.3d 321, 322—-23 (2d Cir. 2000).

B. Analysis

1. Personal Involvement of Defenda@spra Aitchison, and Cousins

Defendarg Capra, Aitchison, and Cousiasgue that the Amendé&tbmplaint should be
dismissed against thebecauselaintiff does not sufficiently allege their personal involvement
in any of the alleged conasitional violations. Defs.” Mem.5-8) “It is well settled that, in
order to establish a defendanindividual liability in a suit brought under 8 1983, a plaintiff
must show . . the defendant’personal involvement in the alleged constitutional deprivétion
Grullon v. City of New Haverr20 F.3d 133, 138 (2d Cir. 2013). To establish personal
involvement, a plaintiff must shothat

(1) the defendant participated directly in the alleged constitutional violatioting(2
defendant, after being informed of the violation through a report or appeal, failed
to remedy the wrong, (3) the defendant created a policy or custom under which
unconstitutional practices occurred, or allowed the continuance of such a policy or
custom, (4) the defendant was grossly negligent in supervising subordinates who
committed the wrongful acts, or (5) the defendant exhibited deliberate inddére

to the rights of inmates by failing to act on information indicating that
unconstitutional acts were occurring.



Id. at 139 @lterations, italics, and quotation marks omittelt) other words, “a plaintiff must
plead that each Government-official defendant, through the official’s own individiiahs, has
violated the Constitution.’Igbal, 556 U.S. at 676. “The personal aiwvement and liability of
supervisory personnel is established when the supervisory official has ‘actoaktnuctive
notice of unconstitutional practices and demonstrates gross negligence or @ghbldfatence
by failing to act.” Rahman v. Fishe607 F. Supp. 2d 580, 585 (S.D.N.Y. 2009) (quoting
Meriwether v. Coughlin879 F.2d 1037, 1048 (2d Cir. 1989)).

With respect to Capra, the Court found that Plaintiff's original Complaint “cget§ no
allegations that Capra wasrsonally involved inhe alleged violatiomof Plaintiff's
constitutional right$,(Opinion 15),as it merely alleged that Capra was “the policymaker
therefrom and failed to take any prtae action to remedy the wroridjd. (Qquoting Compl.

1 9)). Aitchison and Cousins were not Defendants in the original Complaint.

Plaintiff now alleges that “Capra and Aitchison jointly govern and oper&etGing
Sing,” and that they “conducted a background information study of Ejsinkeedical and
mental health records to determine his ICP eligibility, and the remedial pipamihtreatment
for him.” (Am. Compl. 11 19-20.) Plaintiff also alleges that Capra and Aitchisote'toarrs
of ICP once a week” and “[w]eekly. . stopped at Ebanks] cell to discuss his highly volatile
behavior toward himself, staff, and other inmates” throughout Plaintiff's 16 moniG® jrbut
failed to give orders to “remove him from ICP or to move him to a more restrictideméal
mental health treatment uriit(ld. 1 3:33) Plaintiff also alleges that Capra and Johnson
“were acquiescent to and did not supervise and train Defendant Lerouge ref@aRlary its

residents.” Id. 1 34.)



Construing Plaintiff's submission liberally, the Amended Complairficseintly pleads
the personal involvement of Capra and Aitchison in the alleged constitutional violation.
Defendantsciting Grullon, argue that “Plaintiff fails to allege th&apra and Aitchison . . . knew
that Ebanks had a propensity to assault, let alone bite, other inmates . .failed to act on
information indicating that the alleged assault was occurring, or might oq@efs.” Mem.6.)
However, Plaintiff clearly allegethat Capra and Aitchison personally “performed the screening
process of Ebanks” before placing him in ICP, that they spoke to Ebanks weekly about his
volatile conduct, and that Ebanks was involved in several specific incidents, includjhg a fi
with another inmate that required Ebanks to be moved to another section of ICP, thialyplausi
put Capra and Aitchison on notice that Ebapéseda threat to other inmates. (Am. Compl.
1120, 21, 31, an@2.) Plaintiff also identifies more restrictive residential mental health
treatment units to which Ebanks could have besigaedoy Capra and Aitchison.SéeAm.
Compl. T 33.)See als@ N.Y.C.R.R. 320.%describing the “intensive intermediate care
program”). If, as Plaintiff allegedzbanks was indeed a known risk to other inmates and Capra
and Aitchison failed to suffiently remedy the issue, they may be liable for constitutional
violations resulting from their inactiorSeeParris v. New York Stateep’t Corr. Servs.947 F.
Supp. 2d 354, 364 (S.D.N.Y. 2013) (noting supervisors may be liable where “there had been a
history of previous episodes putting the defendants on notice of the problem” (citation and
guotation marks omitted)Mock v. AxelrogdNo. 86€CV-2768, 1988 WL 18891, at *3 (S.D.N.Y.
Feb. 23, 1988) (noting that “prison supervisors may be liable if they knew or should have known
of assaults &ing perpetrated upon prisoners” (quotation marks omitt€&nstruing Plaintiff's

Amended Complaint liberally to assert the strongest arguments it suggesiykesr23 F.3dat



403, the Court finds that Plaintiff has plausibly alleged Capra’s and Aitchison’s gersona
involvement in the purported constitutional violation.

However, with respect to Cousins, Plaintiff has failed to sufficientlgealfgersonal
involvement in a constitutional violatiorPlaintiff's only allegations against Cousins relate to
his oversight of the investigation into Plaintiff's alleged assault. Plaintiff aldga Cousins
“found [Plaintiff] not guilty of the charges” in the IMR, but that “he concealed, rreat]if
spoiled, or destroyed the record of the confidential witness][] interviewdumiad pursuant to an
investigationinto the incident, in which a witness reported hearing Leroeig&bankghat he
would leave the cell doors open to allow Ebanks to “handle [his] business.” (Am. Compl. 11 22,
26.) Plaintiff's allegation that Cousins destroyed the witness intemiaigrials without
additional facts, does not demonstrate his involvement in any constitutional violatimtlaunsl
insufficient to withstand a motion tasuniss. Evenassuming Plaintiff's allegation is true,
Plaintiff does not explain how Cousins’s concealment or destruction of withessawter
materialsafter he cleared Plaintiff of misbehavior violated Plaintiff’'s constitutional rights.
Plaintiff asserts that “[t]he law requires preservation of the record abtifedential witness’
interview to meet the demands of due process,” and that Cousins’s conduct “prevedts Bla
from proving Defendant Lerougdigbility partly.” (Id. I 26(emphasis omitted). The Court is
not aware of any caseldwldingthat concealment or destruction of a witness intenater
completion of an inmate disciplinary hearing at which the inmate was found ngt gtatiding
alone,violates the ConstitutionPlaintiff has identified no liberty or property interest that he was
denied as a result of the alleged concealment of the confidential witheseimtmaterials.
Zimmerman v. BurgeNo. 06€CV-176, 2008 WL 850677, at *2 (N.D.N.Y. Mar. 28, 2008)

(noting that a prisonercannot state a claim f@rocedural due processthout first establishing

10



that he has been deniadiberty or property interest”). On the contrary, Plaintiff's disciplinary
hearing terminateth his favor.

To the extent Plaintiff alleges that the concealment of the witness interviewizrévis
Court from considering it in connection with Plaintiff's claims against Lerdihgeeby violating
his right of access to the Cour®aintiff still fails to sufficiently allege a constitutional
violation. “When asserting a claim for deprivation of the right to access the courtgtdfpla
must allege facts sufficient to show that he suffered an actual injitgintosh v. United States
No. 14CV-7889, 2016 WL 1274585, at *23 (S.D.N.Y. Mar. 31, 205@g alscAnderson v.
Leghorn No. 07€CV-1184, 2011 WL 691658, at *3 (N.D.N.Y. Jan. 24, 2011) (“To establish
standing for a claim for denial of right of access to courts, an inmate mustishtdve has
suffered an actual injury traceable to the challenged conduct of prison sttt is, that a
‘nonfrivolous legal claim had been frustrated osve®ing impedeédiue to the actions of prison
officials.” (quoting Lewis v. Casgy518 U.S. 343, 353 (1996)pdopted by2011 WL 691653
(N.D.N.Y. Feb. 18, 2011)Here Plaintiff has not suffi@ntly alleged an actual injuryThe
Second Circuit has nobifmally recognized “backwasboking right of access” claims based on
official action that “caused the loss or inadequate settlement of a meritoaisels but has noted
that even if recognized, “such claims are availaily if a judicial remedy was completely
foreclosedby the false statement or nondisclosur8ousa v. MarquezZ02 F.3d 124, 128 (2d
Cir. 2012) (citation and quotation marks omitted}.best, Plaintiff's claim is “premature”
because the destruction of the witness interview mateaalsdt yet deprived Plaintiff of the
opportunity to litigate a meritoriowsause of action; indeetheCourt presumes at this stage that
Plaintiff's allegation regarding what the confidential witness said dlengiuge’s conduct is true

and, as discussed below, denies Defendants’ Motion as to Lerouge on thabbeSsusa702

11



F.3d at 128-2%holding the plaintiff failed to state a backwdamking right-ofaccess claim
based on allegations that “the government concealed or manipulated rele\&nttiace the
plaintiff wassufficiently “aware of the facts giving rise to his claim” at the time he brought his
lawsui); Braun v. SternoNo. 18€CV-919, 2018 WL 5778248, at *7 (D. Conn. Nov. 2, 2018)
(finding a due process claim based on denial of accels tourts “premature. . [blecause the
court is permitting his First Amendment claim to proceed aghhmesidefendant]land therefore]
the destruction dievidence]has not yet depriveldhe plaintiff] of any opportunity to litigata
nonfrivolous case of action”)Brown v. VolpeNo. 15€V-9004, 2017 WL 985895, at *4
(S.D.N.Y. Mar. 13, 2017(dismissing rightof-access claim where the plaintifids filed a civil
action—this very actior—against botlidefendants]” who allegedly tampered with evideticd
would support his claims against themlcNaughton v. de BlasidNo. 14CV-221, 2015 WL
468890, at *12 (S.D.N.Y. Feb. 4, 2015) (“[The]lphtiff has not alleged in hig]Jmended
[clomplaint . . thatthe loss or destruction by the NYPD of any evide has completely
foreclosed his ability to bring his other constitutional claims, and the filitigeoihstant suit
would belie any such argumeit.aff'd, 644 F. App’x 32 (2d Cir. 2016Yallade v. FischerNo.
12-CV-231, 2014 WL 5481881, at *16 (W.D.N.Y. Oct. 29, 2014) (holding that “even if
[evidencejwas willfully destroyed in i effort to cover-ugthe] defendantstonduct]the]
plaintiff has not established that this caused him to lose or inadequately settitodons
action, since his underlying Eighth Amendment claim . . . remains pendihg&refore,
Plaintiff's claims against Cousins are dismissed.

2. Eighth Amendment

Defendants argue that tAenendedComplaint fails to state a claim under the Eighth

Amendmenbecause Plaintiffails to indicate that “the assault on him was anything other than a

12



surprise attack” of which Defendants had no notiGeeDefs.” Mem.8-13.) The Eighth
Amendment, which prohibits cruel and unusual punishment, requires jficials to “take
reasonable measures to guarantee the safety of inmates in their custaggs’'v. N.XC. Dep't

of Corr., 84 F.3d 614, 620 (2d Cir. 1996e also Farmer v. Brennahl1l U.S. 825, 832 (1994)
(same). Specifically, “[p]risonofficials have a duty to protect prisoners from violence at the
hands of other inmates since being violently assaulted in prison is ‘simply nof getpenalty
that criminal offenders pay for their offenses against sotietyee v. ArtuzNo. 96CV-8604,
2000 WL 231083, at *4 (S.D.N.Y. Feb. 29, 2000) (quotiagmer, 511 U.S. at 834). However,
“not . . . every injury suffered by one prisoner at the hands of anothanslates into
constitutional liability for prison offi@ls responsible fohe victim’s safety.” Farmer, 511 U.S.

at 834. Instead, “the prisoner must allege actions or omissions sufficient to demeonst
deliberate indifference; mere negligence will not sufficddyes 84 F.3d at 620see alsdrice

v. Oropallg No. 13CV-563, 2014 WL 4146276, at *8 (N.D.N.Y. Aug. 19, 2014) (“Prison
officials are liable under the Eighth Amendment for harm incurred by an inihtlagy act with
deliberate indifference to the inmatesafety.”).

To satisfy the deliberate indifference standamdaatiff must show that (1)He is
incarcerated under conditions posing a substantial risk of serious harm” and @fé&hdant
prison officials possessed sufficient culpable inteiidyes 84 F.3d at 620 (citingarmer, 511
U.S. at 834).The firstprong is objective and requires that prison officials provide inmates with
“basic human needs, one of which is ‘reasonable safetyelling v. McKinney509 U.S. 25, 33
(1993) (quotingdeShaney v. Winnebago Cty. Dep’t of Soc. Set89. U.S. 189, 199-200
(1989)). “The second prong of the deliberate indéffie test, culpable intem, turn, involves a

two-tier inquiry.” Hayes 84 F.3d at 620:Specifically, a prison official has sufficient culpable

13



intent if he has knowledge that an inmate faceshstantial risk of serious harm and he
disregards that risk by failing to take reasonable measures to abate the ldarfs’the

Supreme Court has made clear, “the official must both be aware of facts fromtiéich

inference could be drawn that a stalmgial risk of serious harm exists, and he must also draw the
inference.” Farmer, 511 U.S. at 83%&ee also Price2014 WL 4146276, at *8 (explaining that to
establish deliberate indifference, “a plaintiff must prove that the defentfanml actuallyknew

of and disregarded an excessnsk of harm to the plaintiff safety”). A defendant’s knowledge
can be established through “inference from circumstantial evidence,” incttichngthe very

fact that the risk was obviotisFarmer, 511 U.S. at 84%ee alsdNalker v. Schult717 F.3d

119, 125 (2d Cir. 2013) (“Evidence that a risk was obvious or otherwise must have been known
to a defendant may be sufficient for a fact finder to conclude that the deferataattvally

aware of the risk.”"duotationmarks omitted).

As in theirMotion To Dismiss the originaComplaint, Defendants do not contest that the
AmendedComplaint plausibly alleges facts satisfying the objective prong of the dekbe
indifference test(seeOpinion 18), but ratheargue that Plaintiff has failed sufficiently allege
the subjective prondpecauséne does not allege thBefendarg had knowledge of prior
incidentsbetween Ebanks arRlaintiff that would have put Defendants on notice that Ebanks
“posed a substantial risk of harm to Plaintiff, or that the Defendants in factliemference,”
(Defs.” Mem.9).

Although Plaintiff does not allege any specific altercations between lhiamseEbanks,

“[a] plaintiff may also state a claim for deliberate indifferencgeblzon a failure to protect him
against a general risk of harm to all inmates at the fatil@arris, 947 F. Supp. 2dt363. “To

do so, a plaintiff must allege that the defendants knew of a history of prior inmateate

14



attacks similar to the ormuffered by the plaintiff and that the measures they should have taken
in response to such prior attacks would have prevented the attack on the pldthtifee also
Farmer, 511 U.S. at 843 (noting thatprison officialmay not ‘escape liability for deliberate
indifference by showing that, while he was aware of an obvious, substantial inskate safety,
he did not know that thiglaintiff] was especially likely to be assaulted by the specific prisoner
who erentually committedhe assault”).The Amended Complaint identifies several specific
inciderts of Ebanks’s behavior that coudiggesthat Ebanks at least posed a general risk to
other inmates.(SeeAm. Compl. 1 21.)These include references to the fact that Ebanks
regulaly screamed out his HIV-positivatatus in his cell “to threaten staff and inmates,” that he
was on “keeplock” status for assaultimgother inmatethat he once set fire to his cell, that he
once threw feces at ICP corrections officers, and that he wasdto D-Company South, the
same area where Plaintiff is housed, because of a fight with another intd3ateR1gintiff also
alleges that Capra and Aitchison performed the screening process that ledke'€ba
designation to ICP, and that Capra, Aitchison, and Johnson regularly discussed Ebanks’s
“volatile behavior” with Ebanks. Id. 11 20, 32.)

However, in order to find that a plaintiff has sufficiently pledaam for deliberate
indifference based on a failure to protect him against a gensgtadfrharm to all inmatesourts
typically require specific allegations of a pattern of analogous inmaieroate attacks that
would make the attack suffered by thlaintiff foreseeable See e.g, Hosannah v. Nassau Cty.
Criminal Supreme Cou®ergeant Officer(s\No.16-CV-1045, 2017 WL 3207966, at *12
(E.D.N.Y. July 5, 2017)adopted sub nom. Hosanna v. Sposa@i7 WL 3207750 (E.D.N.Y.
July 26, 2017)dismissing deliberate indifference claim where the plaintiff did not “plectd fa

sufficiert to suggest . .that there were other attacks agaiprisoners who held the same

15



‘escape risk’ status dwhe] [pllaintiff”); Parris, 947 F. Supp. 2d at 3@8ismissing deliberate
indifference claim where the plaintiff “fail[edp allege that there & history of serious inmate
on4dnmate assaults in the six block ydwhere the plaintiff was attackedhat the defendants
knew of any such history, or that such prior assaults were similar enough t@thehatt
suffered that remedial actions would havevpraed that attack”).

The Court need not decide this issue with respect to Capra, Aitchison, or Johnson because
Plaintiff has not sufficiently alleged that they disregarded alleged risk of serious harm. In
fact, Plaintiff's allegations demonstrate that Sing Siequentlyaddressed&banks’s violent
behavior and had policies in place to protect other inmates, and that the attack o élamtif
occurred because Lerougkegedlyacted in diret violation of existing policy. Plaintifalleges
no facts supporting anferencethat CapraAitchison, or Johnsowere aware of and either
ignored orencouraged Lerougealeged misonduct,save forone conclusory allegation that
“Capra, Aitchison, and Johnson were acquiescent to and did not supervise and train Defendant
Lerouge regarding ICP and its residentsSe€Am. Compl. 11 20, 21, 23, 31, 32, 3#)aintiff
acknowledges that Ebanks was “keeplock” status at the time of the assault, a restricted status
which “isolates unruly prisoners to their[] cells and prevents personal encouittelf€P’s
residents.” (Opinion 4 (quoting Compl. T 13HE alschadbeen moved to D-Company South
after an altercation with another inmate. (Am. Com@l{ Sing Sing also allegedly did not
allow inmates “free movement” dugrthe Medication Run, and the attackRiaintiff only
occurred because “Lerouge did not secure D-Company inmates or Ebanks tol#iair splte
of ICP policy and Ebanks’s keeplock statuld. { 23.) At most, thegenerafailure to place
Ebanks in a marrestricted environment to prevent injury to any other inmates constitutes

negligence, which is insufficient to state a claiBeeJabbar v. Fischer683 F.3d 54, 57 (2d Cir.
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2012)(“Deliberateindifference requires ‘more than mekegligence” (quoting Farmer, 511
U.S. at 835))Wilkinsv. Poole 706 F. Supp. 2d 314, 319 (W.D.N.Y. 2010) (finding that the
plaintiff failed to state a claim because, “even assuming arguendo that the diefevetan
equally aware of the general dangers of prison life,” thimiff failed to allege “that the
defendants were aware of specific deficiencies in [prison] policies and faised’t(italics
omitted));Cardew v. FleetwogdNo. 98CV-4704, 2001 WL 533728, at *3 (S.D.N.Y. May 17,
2001)(dismissing deliberate indifference claim where the defendant failed to sedareaa
on keeplock status because the conduct “was at most negligabsgnt allegations that Capra
Aitchison, or Johnson knew of Lerouge’s plan to leave the cells opefad@dto intervene,
Plaintiff has failed to allege that thegdssessed sufficient culpable intentHayes 84 F.3d at
620.

Plaintiff's conclusory allegation that Capra, Aitchison, and Johnson failed to supervise
and train Lerouge also faile state an Eighth Amendment claagainst them (SeeAm. Compl.
1 34.) Although grossly negligent supervision can support § 1983 liability, “one phrase of
boilerplate. . .is insufficient to plead a deliberatedifference claim under a failute-train or
failureto-supervise theory.’Stephens v. Venettoziip. 13-CV-5779, 2016 WL 929268, at *22
(S.D.N.Y. Feb. 24, 201qyismissing failure to protect claim based on faltasupervise
theory where the plaintiff “d[id] not . .describe the nature of tlining or supervision that
[the defendant] provided to the officers who allegedly violated his rights, exphgithat
training or supervision was deficient, or provide any facts directly conndbenggctions ofthe
defendant’s] subordinates to a failure of training or supervisiadpted by 016 WL 4272376
(S.D.N.Y. Aug. 5, 2016)see also Randle v. Alexand860 F. Supp. 2d 457, 478 (S.D.N.Y.

2013) (dismissing § 1983 claim for failure to supervise where the “allegationstatEnstithing
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morethan recitations of the applicable standard without supporting factual conteidintiff
does assert that “[t]he policies and laws governing ICP require stimghgdor at least eight (8)
hours several times a year of all staff interacting with @& its residents,” (Am. Compl. § 35),
but does not allege that Lerouge did not receive that training or specify howaithisgtwas
deficient Nor does Plaintiff explain how Lerouge’s deficient training causadtffa injury;

on the contrary, Platiff alleges that Lerougmtentionallyacted in violation of established
prison policy for the purpose of allowing Ebanks to attack other inm8esRkeynolds v.
Giuliani, 506 F.3d 183, 193 (2d Cir. 2007) (noting that in order to establish deliberate
indifference on a failure to train or supervise theory, a plaintiff must altegehe defendant’s
“inadequate supervision actually caused or was the moving force behind the alt¢gtoing”
(citatiors omitted); Stephens2016 WL 929268, at *2@ismissing deliberate indifference claim
where the “[plaintiff does not, for example, describe the nature of the training or supervision
that[the supervisor] provided to the officers who allegedly violated his rights, explaithat
training or supervision was deficient, or provide any facts directly conndgbenggctions ofthe
supervisor]'s subordinates to a failure of training or supervisiétejidle 960 F. Supp. 2dt
479(dismissingdeliberate indifference claim against supervisor on failoieain andfailure-to-
supervise theories where it was “implausible” that the supervisor waukllieen aware of a
practice of encouraging inmat@-inmate violence among a subset of prison guards, especially
given guards’ “alleged covearm of the incident” involving the plaintiff) Although Plaintiff
alleges that Johnson was “on the ICP Unit” that day but failed to order Lerowgmite the ICP
inmates or sufficiently supervise Lerouge in his duties to prevent the gédackCompl. T 24),
there are nallegations that Johnson knew or had reason to believe that Lerouge would

intentionally violate ICP policy for the express purpose of facilitating antaroreinmate
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attack seePettus v. Morgenthab54 F.3d 293, 300 (2d Cir. 2009) (concluding that, “[t]o the
extent that the [plaintiffattempts to assert a failute-supervise claim . . it lacks any hint that

[the supervisor] acted with deliberate indifference to the possibility that hisdinbtegs would

violate [the plaintiff's] constitutional rigts”); Fortunato v. BernsteirNo. 12CV-1630, 2015

WL 5813376, at *6 (S.D.N.Y. Sept. 1, 2015) (“Supervisory status, without more, is not sufficient
to subject a defendant to [8] 1983 liability.” (quotation marks omitteeligintiff therefore fails

to state an Eighth Amendment claim against Caprchison or Johnson.

On the other hand, ith respect to Leroug®|lantiff has sufficiently pladed an Eighth
Amendment claim.Defendants argue that the Amended Complaiiit fails to allege that
Lerougewas present during the alleged assault, and merely repeats the allegation that
immediately preceding the incident, Lerouge ‘did not secu@oBpany inmates or Ebanks to
their cells despite ICP being a high secuniisk area.” (Defs.” Mem. 1213 (quoting Am.
Compl. T 23).)Defendantdail to address the newly added allegation that a witness indicated he
overheard Lerouge tell Ebanks shortly before the atta¢aintiff, “I know you have issues on
the Unit. I'm leaving the cells open. Go handle your businegsri. Compl.| 22.) Taking all
allegations in the Amended Complaint as true, this statepteumsibly demonstrates that
Lerouge acted with the requisite intent to constitute deliberate indiferendolation of the
Eighth AmendmentSee Graham v. CoughlifNo. 86CV-163, 2000 WL 1473723, at *5
(S.D.N.Y. Sept. 29, 2000) (“In situations where corrections officers have delilydedtelell]
doors open in order to leave a prisoner vulnerable to vicious attack, the courts rigatly hav
expressed outrage.’See also Morales v. New York State Dep’t of C&42 F.2d 27, 30 (2d
Cir. 1988)(“An inmate’s claimbased on negligence, howeveés,uite different fron one

involving injuries caused by another prisoner where officials simply stood by amittpd the
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attack to proceed.(alteration omitted) (quotindgpavidson v. Canngrt74 U.S. 344, 348
(1986))). Construing all inferences in favor of Plaintiff, Lerouge’s statersaggests that he
knew Ebanks would attack another inmate afidthe cell doors open specifically to allow him
to do so.SeeFischl v. Armitage128 F.3d 50, 57-59 (2d Cir. 199vacating dismissal of

Eighth Amendment claim where the record supported the inference that omsexfticers
opened cell doors for the purpose of allowing other inmates to attack the plaintitermore,
even if Plaintiff's allegations of prior incidents involving Ebanks are not enough tdisisténat
Defendants were on notice of a substantial risk to PlairggeAm. Compl. Y21), Lerouge’s
statement permits the inference that he was aware that Ebanks specificallgdrtteharm

other inmates, and acted in violation of ICP policy to enable Ebanks to ddaatiff therefore
has sufficiently alleged that Lerouge wasth “aware of facts from which the inference could be
drawn that a substaalt risk of serious harm existand . . [drew] the inference.”Farmer, 511
U.S. at 837.Defendants’ Motion To Dismiss the Eighth Amendment claim against Lerouge is
therefore denied.

3. Fourteenth Amendment

The Amended Complaint alleges a claim under the Fourteenth Amendmant. (
Compl. § 3) However, it is uncleawhether Plaintiff is claiming a violation of procedural or
substantive due process, or boffo the extentiat theAmendedComplaint alleges a violation

of substantive due process, it falls unB&intiff’'s Eighth Amendment claim for failure to

1 The Court declines to consider at this time whether any Defendant is protgcted b
gualified immunity. Defendants’ qualified immunity “arguntérexcludingthe statement othe
legal standard, runs to approximately half a page and fails to meaningfulptia@gjualified
immunity caskaw to this case, insteaderely reiterating Defendants’ position that Plaintiff has
not sufficiently alleged @rsonal involvement or awareness of a risk to Plaintiff on the part of
Defendants, arguments the Court has already rejected with respect toeL gftempefs.” Mem.
18-19.)
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protect and deliberate indifferenaehich is addressed abovBecause Plaintiff’s claim “is
covered by . . [the] Eighth Amendment, the claim must be analyzed under the standard
appropriate to that specific provision, not under the rubric of substantive due pracessty

of Sacramento v. Lewi523 U.S. 833, 843 (1998¢e alsia P. v. Mcintyre 235 F.3d 749,
757-58 (2d Cir. 2000) (“Where another provision of the Constitution provides an explicit textual
source of constitutional protection, a court must assess a plaictdfims under that explicit
provision and not the more generalized notion of substantive due pro¢akerations and
guotation marks omittgyl Because Plaintiff doasot allege any separatenduct that is so
egregious, so outrageous, that it may fairly be said to shock the contemporargram4tie
Court concludes th&laintiff's substantie due process claim ‘isubsumed in [his] more
particularized allegations” regarding his Eighth Amendment clalelez v. Ley, 401 F.3d 75,
93-94 (2d Cir. 2005) (quotingewis 523 U.S. at 847 n.8).Accordingly, Plaintiff's substantive

due process clai is dismissed.

2 The Second Circuit recently held that deliberate indifference claims under the Du
Process Clause of the Fourteenth Amendment are analyzed differentlyetfsamig claims
under the Eighth Amendmengee Darnell v. Pineird349 F.3d 17, 35 (2d Cir. 2017). However,
the Second Circultmited its holding to pretrial detaineesho “have not been convicted of a
crime and thus may not be punished in any manridr.at 29 (citation and quotation marks
omitted);see also idat 33-34 (relying on the Supreme Court’s decisioKingsley v.
Hendrickson135 S. Ct. 2466 (2015), which analyzed excessive force claims by pretrial
detainees under the Fourteenth AmendmémtCray v. LeeNo. 16CV-1730, 2017 WL
2275024, at *4 (S.D.N.Y. May 24, 2017)I{ie status of a plaintiff as either a convicted prisoner
or pretrial detainee dictates whether his conditions of confinement areeahalyder the Eighth
or Fourteenth Amendment. . . . While the decisioDannell set forth a new analysis for claims
brought by pretrial etainees, the analysis under the Eighth Amendment remains’intact.
(citation omitted)) Plaintiff was not a pretrial detainee at the relevant time. (Am. Conmp).
In any eventParnell maintained that “any § 1983 claim for a violation of due proosgsires
proof of a mens rea greater than mere negligence.” 849 F.3d at 36 (italicglpniities, to the
extent Plaintiff's substantive due process deliberate indifference daiot subsumed by his
Eighth Amendment deliberate indifference clainstill fails, because, as explained above,
Plaintiff has not plausibly alleged that Defendants, with the exception of lesraagd with
more than mere negligencBee Farmers511 U.S. at 834 (explaining that the defendant must act
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To the extent thAmendedComplaint alleges a procedural due process claimmbist
plausibly based on Quick’s delay in processing Plaintiff's grievan&m. Compl.§{ 28-29.)
“[T]o present a due process claim, a plaintiff must establigh#ihe possessed a liberty
interest and (2) that the defendant(s) deprived him of that interest astatassufficient
process. Giano v. Selsky238 F.3d 223, 225 (2d Cir. 2001) (quotation marks omittdtl)s
well-established that prison grievance procedures do not create a due-protested liberty
interest.” Mimms v. CaryrNo. 09CV-5740, 2011 WL 2360059, at *10 (E.D.N.Y. June 9, 2011),
aff'd, 548 F. App’x 29 (2d Cir. 2013%eealso Kotler v. Bady, No. 17€CV-239, 2018 WL
4682026, at *5 (S.D.N.Y. Sept. 28, 2018ismissing “[the] [p]laintiff's claim that [the]
[d]efendant . . violated his right to due process by interfering with the grievance piauess
makingit extremely difficult for [the][p]laintiff to file a grievance in this mattéibecause
“inmates do not have @rotectediberty interest in the processing of their prison grievances”
(alterations and quotation marks omitjedprresv. Mazzuca246 F. Supp. 2d 334, 342
(S.D.N.Y. 2003) (“Prison grievance procedures do not confer any substantive right upon an
inmate requiring the procedural protections envisioned by the Fourteenth Amerijimgat
does Plaintiff possess a protected liberty interest in having Defendants joitmn pdicy, as
discussed in the Court’'s OpinionSgeOpinion 26.) See also Holland v. City of New Ypil07
F. Supp. 3d 529, 549 (S.D.N.Y. 20X{6)n alleged violation of a prison policy, directive, or
regulation, in and of itself, does not give rise to afallclaim, becauséederal constitutional
standards rather than state law define the requirements of procedural due’pr@essations

omitted)(quotingRussell v. Coughlir@10 F.2d 75, 78 n.1 (2d Cir. 1990Q)Rivera v. Wohlrab

voluntarily, not accidntally, indifferent to a serious risk). With respect to Lerouge, Plamtiff’
substantive due process claim is clearly subsumed within his Eighth Amendaienivghich
the Court has already ruled is sufficiently pleaded.
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232 F. Supp. 2d 117, 123 (S.D.N.Y. 2002) (“[T]he law is settled that the failure to follow a
DOC[C]S Directive or prison regulation does not give rise to a federal editstdl claim.”).
Accordingly, Plaintiff's Fourteenth Amendmeitaim is dismissed.

4. First Amendmet

Plaintiffs Amended Complaint asserts a First Amendment claim for denial of titeaig
petition tre government. (Am. Compl. § 3TheFirst Amendment claim appears to be based on
Quick’s failure to procesBlaintiff’'s grievance, thereby preventing him from exhausting his
administrative remedies as required by the Prison Litigation Reform Act (“PL&A denying
him the ability to bring a § 1983 suiSee42 U.S.C. § 1997¢e(a). “The Second Circuit has held
that the fiing of a prisongrievances proteted activity insomuch as thaetaliation against a
prisoner for pursuing grievanceviolates the right t@etition government for theedressof
grievancegjuaranteed by the First and Fourteenth Amendments and is actionable under
§ 1983.” Rickett v. OrsinpNo. 10CV-5152, 2013 WL 1176059, at *20 (S.D.N.Y. Feb. 20,
2013) (quotingsraham v. Henderso89 F.3d 75, 80 (2d Cir. 1996@8dopted by2013 WL
1155354 (S.D.N.Y. Mar. 21, 201,3ee alsdMcCloud v. Kang491 F. Supp. 2d 312, 317
(E.D.N.Y.2007) (“The Second Circuit has held that retaliation against a prigomeirsuing a
grievanceviolates the right tpetitiongovernment for theedresof grievancesnd is actionable
under [8] 1983.1citing Graham 89 F.3dat 80). However, “[t]o the extent Plaintiff alleges a
standalone clam involving interference with his access to [prison] grievance procedures, such a
claim is not cognizable under [8] 1983Rickett 2013 WL 1176059, at *2Gee alsdMimms
2011 WL 2360059, at *1(collecting cases)Johnson v. BarneyNo. 04CV-10204, 2007 WL
900977, at *1 (S.D.N.Y. Mar. 22, 2007) (“While a prisoner’s right to meaningful access to the

courts is clearly protected by the First Amendment right to petition the govetiheesame
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cannot be said for a prison griexa system.”djtation omitted). Although“[t]lhe First
Amendment protects a prisoner’s right to meaningful access to the courts antdo {bedi
government for the redress of grievancesinmate grievance programs created by state law are
not required by the Constitution and consequently allegations that prison officiateditlase
procedures [do] not give rise to a cognizable § 1983 clakarris v. Westchester Cty. Dep't of
Corr., No. 06€V-2011, 2008 WL 953616, at *5 (S.D.N.Y. Apr. 3, 2008) (quotation marks
omitted). “[I]n the event that prison officials ignore a grievance thatgaisestitutional claims,
the proper avenue to seek relief is the course taken by [P]laintiffdiezetly petitioning the
government for redress of his claimdd.; see alsdHarnage v. FaneufiNo. 15CV-1033, 2017
WL 6629297, at *10 (D. Conn. Nov. 29, 20X7A]lthough the plaintiff alleges that the
defendants interferedith his ability to utilize the prison grievanpeocedures, such interference
does not necessarily prevent a prisoner from filing a laws@ailure to exhaust administrative
remedies is an affirmative defense that can be waiyeitirig Jones v. Boglks49 U.S. 199, 212
(2007))).

Plaintiff alleges that he filed a grievance with Quick, and that it wasedremd
ultimately returned to him as untimely. Although this may violate prison grieyarocedures,
Plaintiff has not been prevented from petitioning the government for redressjersced by the

existence of this lawsutt.Accordingly, Plaintiff's First Amendment claim is dismissed.

3 Although Defendants have raised failure to exhaust administrative resvasdie
defense, and may do so again at the summary judgment stage, this defense dtdyoprava
motion to dismiss if failure to exhaust is “clear on the face” of the Amended Gom@rinson
v. Kirby Forensic Psych. CirNo. 16€V-1625, 2018 WL 4680021, at *6 (S.D.N.Y. Sept. 28,
2018)(citations omitted). Here, the Court cannot say that it is apparent from the Adnende
Complaint that this defense will prevail as a matter of law. There is an exceptierPbRA
exhaustion requirement where grievance procedures were effectively naaddable by prison
officials. SeeRossv. Blake 136 S. Ct. 1850, 1860 (201@)ting that an administrative
procedure may be unavailable “whemsonadministrators thwart inmates from taking
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5. ADA Claim

Plaintiff alsoalleges that Defendants “interfered with [Plaintiff's] residential mental
health caréin violation of the ADAbecause “their conduct causing [Plaintiff's] injuries caused
him to downward spiral, suffer shock, and deep depression in fear of HIV infection and
permanent disfigurement of his face.” (Am. Compl. 137.)

First, “[ijnsofar as Plaintiff] is suing the individual [D]efendants in their individual
capacities, . . theADA . . . [does not] provide[] for individual capaciwits against state

officials.” Garcia v. S.U.N.Y. Health Sci€tr. of Brooklyn 280 F.3d 98, 107 (2d Cir. 200kge

advantage of grievanceprocess through machinationjsrepresentation, or intimidation”);
Brownell v. Krom 446 F.3d 305, 311-12 (2d Cir. 2006) (noting that when a plaintiff seeks to
counter a failurdo-exhaust defense, courts must ask “whether adinative remedies were in
fact ‘available’to the prisoner . . . whether the defendants) astions inhibiting the inmate’
exhaustion of remedies may estop one or more of the defenilom raising the plaintif§’

failure to exhaust as a defense [and]whetherspecial circumstancdsve been plausibly
allegal thatjustify the prisoner’s failure to comply with admitretive procedural requirements”
(quotation marks omitted)$ee als@lbritton v. Morris No. 13CV-3708, 2018 WL 1609526, at
*12 (S.D.N.Y. Mar. 29, 2018) (same). Should Defendants again eaigeefto exhaust as an
affirmative defense, Plaintiff is free to argue that Quick prevented loim firoperly exhausting
his administrative remediesSeeTerry v. HulseNo. 16€CV-252, 2018 WL 4682784, at *8
(S.D.N.Y. Sept. 28, 2018) (denying summary judgment based on failure to exhaust where the
plaintiff “alleged that he gave his grievance toodiircer . . . and his grievancgas never filed”);
Harnage 2017 WL 6629297, at *10[l]f the defendants’ actions rendered the grievance
procedures unavailable, the failure to exhaust institutional remeathese excuset(citing

Ross 136 S. Ct. at 1860)).

4 Plaintiff alleges violatiosof “the Mental Health and Americans w/ Disabilities Acts
(‘(MHSA’ & ‘ADA’) among otheHealth and Metal Health Acts of Congress.” (Am. Compl.
13, 37.) ltis not clear what statutes Plaintiff seeks to invoke other than the ADlke Extent
Plaintiff seeks to bring claims under New York Mental Hygiene LlsegManhattan State
Citizens’Grp., Inc. vBass 524 F. Supp. 1270, 1272 (S.D.N.Y. 1981) (noting that the New York
Mental Health Act is €odified in the Mental Hygiene Lawhis statute does not ifer a
private right of actionseeMcWilliams v. Catholic Diocese of Rochest&36 N.Y.S.2d 285, 286
(App. Div. 198§ (“The Mental Hygiene Law ia regulatory statute. . . No private cause of
action is authorized for violations of the Mental Hygiene L&ieitation omitted))see also
Lombardo v. HolanchogiNo. 07CV-8674, 2008 WL 2543573, at *10 (S.D.N.Y. June 25, 2008)
(same)Lombardo v. StonéNo. 99CV-4603, 2001 WL 940559, at *5 (S.D.N.Y. Aug. 20, 2001)
(same).
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also Montalvo v. Lamyl39 F. Supp. 3d 597, 610 (W.D.N.Y. 2015) (“Underthe.ADA.. . .,
individuals may not be sued in their individual or personphcay.” (alteration omitted)).
Because Plaintiff is expressly suing Rfendants ih their individual capacity,(Am. Compl.
1 14),his claim for violation of the ADA must be dismissed

Second, tahe extenPlaintif’'s Amended Complaint, construaférally,can be read as
seeking prospective injunctive relief against DefendasegAm. Compl. 8 (seeking “such other
and further relief as this Court deem just and propestigh a claim can proceed against
Defendants in their official capacitiesly, see Harris v. Mills572 F.3d 66, 72 (2d Cir. 2009).
However, even if Plaintifeeks suchelief, his claim still fails.“To state a claim under Title I
of the ADA, a prisoner must show: (1) he or she is a gedlifidividual with a disability(2) he
or she is being excluded from participation in, or being denied the benefits of swine, se
program, or activity by reason of his or her disability; and (3) the entity [tratidas the
service, program, or activity is a public entityHallett v. New York State Dejpof Corr. Servs.

109 F. Supp. 2d 190, 198 (S.D.N.Y. 2000) (citation guotation marks omitted).

S “Whether individuals can be suéa damagesinder the ADA or Rehabilitation Act in
their official capacities however, is unsettled in th[e] [Southern] DistricBénes v. NgNo. 14-
CV-1350, 2015 WL 998467, at *10 n.20 (S.D.N.Y. Mar. 5, 2015) (emphases added). Assuming
that such a claim can be brought, aven if Plaintiffbrought such a claim, the claim wdstill
fail because a plaintiff cannot recoxdamages against a state (or state agency or offiribdss
“the plaintiff can establish that the Title Il violation was motivated by eitheridistory
animus or ill will due to disability."Garcia, 280 F.3d at 1123ccord Johnson v. GooydNo. 01-
CV-9587, 2004 WL 2199500, at *5 (S.D.N.Y. Sept. 29, 2004) (dismissing official capacity
claims “under [8] 504 of the Rehabilitation Act and Title Il of the ADA because those laws
do not provide for moneglamages against the state or state officials in their official capacities,
absent a showing that any violation was motivated by discriminatory animus or illeitbdhe
disability” (citing, inter aliaGarcia, 280 F.3d at 108, 111-12)). Here, the Amended [faimt
does not allege that Defendants acted with discriminatory animus or ill wi basay
qualifying disability (See generalbAm. Compl.)
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Even assuming Plaintiff is a “qualified individual” with a disabiléynd thaDefendants’
conduct denied Plaintiff the benefits osmental health treatment prographaintiff has
nowhere alleged that his mistreatment was “by reason of hdisability.” 1d. Accordingly,
Plaintiff's ADA claim fails. See Doe v. Pfrommet48 F.3d 73, 82 (2d Cir. 199&ffirming
summary judgment dismissifgPA claimsthat“do not draw their substance from any allegedly
discriminatory animus against the disaBljedee als&chnauder v. Gibens79 F. App’x 8, 11
(2d Cir. 2017)affirming dismissal of ADA claim because the plaintiff's purported disability
“was not the reason he was unable to access medical servidstEd) v. Goord 745 F. Supp. 2d
317, 340 (S.D.N.Y. 2010) (findinidpat the plaintiff failed talemonstrate that his alleged
mistreatment by the defendafit&curred because of his disabilitijuotation marks omitted)).

I1l. Conclusion

For the foregaig reasons, Defendants’ Motio Dismiss iggrantedin part and denied
in part. Defendants’ Motion is denied with respect to Plaintiff’'s Eighth Amendment claims
against Defendant Leroug®@laintiff’'s claimsagainst Capra, Aitchison, Johnson, Cousins, and
Quick are dismissed. Plaintiff’'s claims against Lerougeer the First and Faeenth
Amendmentsas well as under the ADA, are aldismissed. Bcause this is the second
adjudication of Plaintiff's claims on the merits and he has failed to state a claidistfissal is
with prejudice. Even pro se plaintiffs are not entitle@lléeoan amendd complaint if the
complaint ‘tontains substantive problems such that an amended pleading would be futile.”
Lastra v. Barnes & Noble Bookstomdo. 11CV-2173, 2012 WL 12876, at *9 (S.D.N.Y. Jan. 3,
2012),aff'd, 523 F. App’x 32 (2d Cir. 2013). Because the Court finds that fuathendment

would be futile, Plaintiff's claims are dismissed with prejudice.
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The Clerk of the Court is respectfully requested to terminate the pending motion, (Dkt.
No. 67), to terminate Defendants Capra, Aitchison, J ohnson; Cousins, and Quick from the
docket, and to mail a copy of this Opinion to Plaintiff.

SO ORDERED.

Dated: March ["l , 2019
White Plains, New York w

HE ETH M KARAS
ED STATES DISTRICT JUDGE
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