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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

JOHN LATRONICA,
Plaintiff,

-against- No. 17-cv-00550 (NSR)
‘ OPINION & ORDER
LOCAL 1430 INTERNATIONAL
BROTHERHOOD OF ELECTRICAL WORKERS
PENSION FUND and LAYNE MCCARTHY,

Defendants.
NELSON S. ROMAN, United States District Judge

Plaintiff John Latronica (“Latronica” or “Plaintiff””) brings this action against Local 1430
International Brotherhood of Electrical Workers Pension Fund (the “Fund”) and Layne McCarthy
(“McCarthy”) (collectively, “Defendants”) asserting claims under the Employee Retirement
Income Security Act (“ERISA™), 29 U.S.C. §§ 1001, et seq., arising from the Fund’s partial denial
of Plaintiff’s pension benefit claim. (Compl., ECF No. 1.)

Before the Court is Plaintiff’s Motion for Summary Judgment (ECF No. 33) and
Defendants’ Cross-Motion for Summary Judgment (ECF No. 37). Upon the conclusions set forth
below, both motions are GRANTED in part and DENIED in part.

BACKGROUND

The following facts are drawn from the administrative record and parties’ Rule 56.1
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statements,and are not in dispute unless otherwise noted.

The Local 1430 International Brotherhood of Electrical Workers PensiorPlan

At issue in this case is the Fund’s calculation of Plaintiff's pension benefits tinedescal
1430 International Brotherhood of Electrical Workers Pension Plan (the “Plan”).

The Fund isa multiemployer labemanagement pension fund organized aperated in
accordance with ERISA (Plaintiff's Statement of Undisputed Material Facts Pursuant to Rule
56.1 ("Pl.’s Statemeri} 11 11 ECF No. 36.) The Plan, which governs the Fund, provides for the
eligibility of pension applicants, théetermination of service credits, and the manner in which
individual pension benefits are to be determined and calculgded. 37; AR0705-57.F Under
the terms of the Plan, pension benefits are only available tengpidyee,” defined as “a person
in the employ of aremployer who worked or shall work in a classification for which the Union
acted or shall act as a collective bargaining representative . . . [and] soh@dor whom

contributions are required to be made to the Fund in accordance witirittean agreement

! Plaintiff has requested that the Court deem Plaintiffs Statementndisputed Material Facts (“Plaintiff's
Statement”admitted in its entirety Rlaintiff’'s Reply Memorandum in Support of His Motion for Summary Judgme
and in Opposition to Defendants’ Cragetion for Summary JudgmentRt.’s Reply Ment) at 1-2, ECF No. 32
Plaintiff argues that such action is warranted because Defendants’Ra&spbnse to Plaintiff's Statement (ECF No.
40) denies ertain facts contained in Plaintiff’'s Statement without citing to angenge in the administrative record,
in violation of Local Civil Rule 56.1(d).Id.) Defendants subsequently filed a revised Response to Plaintiff's
Statement, updated toclude citaions. SeeDefendants’ Supplemental Response to Plaintiff's Stateff®mtfs.’
Supplemental Resp. Pl.’s StatenfgnECF No. 361.) While Defendants’ failure to comply with the Local Rules is
noted, the Court chooses to overlook the initial-nomplianceto the extent that itSupplementaResponse to
Plaintiff's Statementomplies with the Local RuleSee D.H. Blair & Co., Inc. v. Gottdienet62 F.3d 95, 108 n.2
(2d Cir. 2006) gtatingthat a district court has “broad discretion to determine whethmreidook a party’s failure to
comply with local rules”). However, any denials in DefendaBtgplementaResponse to Plaintiff's Statement that
continue to lack evidentiary citations will be disregardgek, e.g Cooper v. GottliepNo. 95cv-10543 (JGK, 2000
WL 1277593, at *4 (S.D.N.Y. Sept. 8, 2000).

2In theirSupplementaResponse to Plaintiff's Statement, Defendants admit only that thikigtam employee benefit
pension fund as defined in and covered by ERI$BEfs.” Supplemental Resp. Pl.’"ta&ment § 11 Mowever, they
do not affirmatively dispute that the Fund is a multiemployer lh@nagement pension fund under ERISA.
Moreover, Defendants have already admitted this fact in their Ans8eeCompl. T 4; Ans. § 4, ECF No. 5.) The
Court trerefore accepts this fact as true.

3“AR” represents the administrative record, filed with the Court at ECF Nb& 27.
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between an Employer and the Trustees.” (Pl.’s Statement-$9;IBefendants’ Statement of
Undisputed Material Facts Pursuant to Rule 5@Def{s.’ Statemeri} 1 6, ECF No. 39AR-0707,
AR-0710.)The Plan at times uses the term “Empldyaterchangeably with “Participant,” which
is defined as “any Employee who becomseseredunder the Plan.” (Pl.’s Statement { 40;-AR
0712.)An employee becomes a Plan participant on the later of: (1) the date his engpkoger
obliged under theollective bargaining agreemetd make contributions to the Fund; or (2) the
date he begins performing “Covered Employment.” (Pl.’'s Statement | 40788& 0713.)
“Coveredemployment”is in turn definedas the employment of an employee who is either in a
collective bargaining unit represented by thaon a is otherwise employed by anynployer
who is obligated to make contributions to the Fund on his béliRlfis Statement  42; Defs.’
Statement 1 5; AR709.)The Plan limits the maximum amount of credifgension service that
an employee can earn to thirty yedR.’s Statement § 43; AR708.)

The Planprovidesthat theFund shall be administrated by the Board of Trustees (the
“Trustees”). (AR0803.) The Trusteesare grantedhe “exclusive authority ahdiscretion” to
determine whether an individual is eligible for any benefits under the Planilee the amount
of benefits, if any, an individual is entitled to under the Plan; interpret all ppasgisif the Plan;
and interpret all of the terms used in the Plan. (Defs.” Statement -B7AR) If the Trustees
deny a participant’s appeal, judicial review of the Trustees’ decisiaati®rized “to determine
only whether the decision was arbitrary and capricious.” (Defs.” StatemenAR-Q745.) In
addtion, the Plan provides that “[a]ll designations and interpretations made Ayubk&ees, or
their designee” shall be “given deference in all courts of law, to the greatest aidered by

applicable law” and not be “overturned or set aside by anyt ajulaw, unless such court

4Thus, an individual's entitlement to pension service credit is noingmrit upon an employer having made pension
contributions on his behalf. (Pl.’s Statement { 44; Defs.” Supplemeasal. RIl.’s Statement § 44.)
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determines that the Trustees have abused their discretion in rendering suctindgter or
interpretation.” (Defs.” Statement  4; AR47.)

Plaintiffs Work History and His Employers’ Contributions to the Fund Pursuant to

Collective Bargaining Agreements

Plaintiff is a retired video and audio technician and operator. (Pl.’s Stat§rént

From 1972 to 1992, Plaintiff was employed by three entities, which were under common
control or ownership and operated out of the sameeadd Technical Operatior{d972-73),
TechntVision Operationg1973-87) and Video Project§1987-92)(collectively, “Tech Ops”)
(Defs.” Statement 19-8.) As an employeefor these three companies, Plaintiff served as a
cameraman, video tape operator, judge’s tape operator, audio engineerersiiitcigraphics
operator, simulcast operator, and engineer. (Pl.’s Statement | 8; AR-0111.)

In 1973, Tech Ops became a signatory to a collective bargaagreement with the
International Brotherhood of Electrical Worlds Local 1430 (the “UniofDgfs.” Statement § 10
AR-0663-70) This collective bargaining agreement provided that the collective bargainihg
consisted of all “employees who are, or mag in the future, engaged in the operation,
maintenancel,] and servicing of audio and video claselit television systems and associated
equipment.” (Pl.’s Statement 1 9; AI®63.) Thiscollective bargaining agreemattdes not contain
any exclusion fo supervisors (Pl.’s Statement | 55), nor does it reference any obligations to
contribute to the Fund (Defs.” Statement § 10). The only other surviving ocafldzdrgaining
agreement between Tech Ops and the Union is dated January 1, 1989 and provides tha
contributions of three percent of gross payroll would be made to the Fund on behalf of “eligible”

employees. (Defs.’ Statement § 11; AB674.)

5 Plaintiff denies that this is the only other contract between Techa@gpshe Union, noting that Tech Ops’ 1973
collective bargaining agreement only provided forradlyear term. (Plaintiff's Response to Defendants’ Statement
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When Tech Ops entered into a collective bargaining agreement with the Union in 1973,
Plaintiff was namedhopstewardto the Union, a position which he held until September 2005.
(Pl.’s Statement  4.) Ashop stewardPlaintiff was responsible for collecting the time sheets of
his fellow Union members and-aeorkers, training new employees, and reporting hig/otkers’
issues or concerns to management. (Pl.’s Statement 7-6LAR11.)In addition,as a result of
holding this positionPlaintiff worked exclusively on behalf of his-e@rkers while sitting in on
and being intimately involved in all the Union’sriract negotiations with the employefPl.’s
Statement { 5; AR116.)

Although, as noted above, the record is devoid of any collective bargaining agrésahent
mentions the Fund prior to 1983, the evidence showsTdwt Opshecame a participant ie
Fund starting in 1979. (Pl.’s Statement3f) According to the evidence, Tech Opg¢hniVision
Operations in particularpade pension contributions to the Fund on Plaintiff’'s behalf in September
1979, October 1979, améch month i1980.(Pl.’s Staement § 13; ARD215-0222) There are no
records ofPlaintiff’'s covered hours or contributions for Technical Operations, Tedision
Operations or Video Projectdetween 1981 and 1992 (Defs.” Statement § 15; ARZZ3,;
AR0223-49). Defendants contend @hPlaintiff’'s employerstopped reporting and/or making
contributions because Plaintiff became a supervistamuaryl981. (Defs.” Statement 1 20.) They
further contend that reporting or making contributions on Plaintiff's behalf was gerloaquired
a that point because Tech Opasnot required under any written agreement with the Fund to

report or make covered earnings or contributions on behalf of supervisors. (Defs.’ceBtefi§m

of Undisputed Material Facts Pursuant to Local Civil Rule 56.1 (“PE'spRDefs.’ Statement”) { LECF No. 321
(citing AR-0669).)

8 Defendants dispute this fact insofar as the informatiowmiged is insufficient to form a belief as to its truth, noting
that the allegation regards action made on behalf of the Union, whichapaaty in this action. (Defs.” Supplemental
Resp. Pl.’s Statement { 5.) However, they cite no evidence in the iramnnection with this denial.
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20, 23.) Plaintiff, for his part, denies that he was a superaisany time (“Pl.’'s Resp. Defs.’
Statement { 20AR-0111)and contends thdhe Plandoes not definéemployees” to exclude
supervisors (Pl.’'s Resp. Defs.” Statement JAR-B0012).

In 1992, Plaintiff started working for a company known as International Sound, wiich ha
taken over Tech Ops’ contract with the Meadowlands Racetrtiek location at which Plaintiff
had been working since 1976. (Pl.’s Statement 1 7, 15; Defs.” Statement {-Q60&,FR0083.)
Plaintiff's job responsibilities and duties remained the same as they werg Hisri@mployment
with Tech Ops. (Pl.’s Statement {;10efs.” Supplemental Resp. Pl.’'s Statem§ni7) The
President of International Sound, David Snyder, stated in an October 26, 2016 letterulodthe F
that Plaintiff wa employed by the company as a techni@ad that “[a]t no time during his
employment was he an International Sound manager.” (Pl.’'s Statement | 2007AR
Throughouhis employment with International Sound, Plaintiff continued to sersb@ssteward
to the Union. (Pl.’s Statement {;IBefs.” Supplemental Resp. Pl.’s Statenfif)

International Sound, as a successor employer, became a signatory to théveollect
bargaining agreement with the Union and a participating employer in the (PlvglStatement
16; Defs.” Supplemental Resp. Pl.’s Statem&ni8) Like Tech Ops’, International Sound’s
collective bargaining agreement provided that the bargaining unit consisted ofpédlyees
engaged in the operation, maintenance, and senatiagdio and video closedrcuit television
systems and associated equipment, with no explicit exception for superviguoyees. (Pl.’s
Statement § 56.) In addition, Internal Sound’s agreement relghigeemployer to contribute to
the Fund on behalf of eligible employees, deduct dues from the pay of employees audldiesmit
to the Union on a monthly basis, and contribute to the Usiwalfare fundon behalf of eligible

employees for the purpose of providing medical insurance. (Defs.” StatemenPf'd Resp.



Defs.” Statement I 18

The Fund’s records show that, from 19@21995, International Sound only reported
covered earnings or contributions to the Fund on behalf of Plaintiff for three month&99aly
January 1994, and February 1994. (De&tatement { 18Defs.” Supplemental Resp. Pl.’s
Statemenf] 15;AR-04920600.) Plaintiff denies that these are the only months that International
Soundactuallymade contributions on his behalf. (Pl.’s Resp. Defs.” Statement | 18; AR-0075.)

In 1995, theNew Jersey Sports and Exposition Authority (“NJSEA”) opted to utilize in
house employees to operate the Meadowlands Racetrack and retained Plaintiff popeecio
further that end. (Pl.’s Statement  2Acdcording to Plaintiff, his responsibilitiegmained the
same upon transitioning his employment to NJSEA and continued to remain the same in all
material respects until he retired in 2015. (Pl.’s Statement { 23.) Defeddgmite this statement
citing to pre-1995 contribution records on which Plaintiff is not listed and other evidence that
Defendants view as indicating that he was a superbsfore workingat NJSEA (Defs.’
Supplemental Resp. Pl.’s Statem®28.)Plaintiff remainedshop stewartb the Union until 2005,
at which time he became Chief Engineer/ForenfBh’s Statement § 26.) Plaintiff continued to
work as Chief Engineer/Foreman until his retirement in 20d5. (

As another successor employ®SEA entered into eollective bargeing agreement
with the Union(Pl.’s Statement { 21NJSEA’scollective bargaining agreemgmnbvidedthat the
bargaining unit consisted of fatmployees engaged in the operation, maintenance and servicing
of audio and video closed circuit televisiogsems and associated equipment employed by the
Employer at its East Rutherford Racetrack facilities, but excluding piofed employees,
supervisor and managerial executives.” (Pl.’s Statement { 24068R) NJSEA made pension

contributions on Plaintiff's behalf from the start of his employment in September 190504,



when it stopped participating in the Fund. (Pl.’s Statement { 25)0808; AR-0013 AR-0632-
36.)

According to Defendants, the Fund’s records regarding work history, cogarethgs,
and contributions for covered employees are complete for each of Prietifployers. (Defs.’
Statement § 12.) Plaintiff disputes this statement, citing to internal memoranda wyitten b
McCarthy in whichshe explains, among other things, the svasunable to findcertain records
while looking into Plaintiff's claim (Pl.’s Resp. Defs.” Statemefitl2; AR006Q AR-0066-67.)
Plaintiff further contends that the Fund has been unable to locate its pension contrilootids re
for Techical Operatilns from 1979 to 1987. (Pl.'s Statement | 14.) Defendants dispute this
statement, but fail to provide an evidentiary citation demonstrating that this denehhaasis
in fact.(Defs.” Supplemental Resp. Pl.’s Statement § 14.) The Fund acknowledgesdlest riot
have any records showing how Union dues were remitted on Plaintiff's behalg slaes
remittances records are not retained by the Fuad @4.)

The administrative record contains contribution records for Té¢isimn from 19791992
(AR-02150412); Techical Operatiors from 19881992 (AR041391); International Sound from
19921995 (AR0492:0600); and NJSEA from 1998011 (AR0601-62).There are no records

pertaining to Video Projects specifically.

Procedural History

On June 24, 2015, the Fund determined that Plaintiff was only entitled to pension service
credits for the years he was an employee of NJSEA (the “Initial DeternrmijatiBl.’s Statement
1 28; AR0013416.) The Fund’s primary basis for denying Plaintiff pension service dogdiis

employment from 1979 to August 1995 was its determination that, effective Jdnukd§1,



Plaintiff became a supervisor and therefore was no londeligible participarit under the Plan

(Pl.’s Statement  29.) The Fund also determined that, other than the duration of his emiploym
with NJSEA, Plaintiff wasot engaged in “covered employment” thait termis defined by the

Plan. (Pl.’s Statement { 30; AB13, 0017) Having thudetermined tha®laintiff earned 16 years

and 7 months of pension service credit, the Fund calculated his monthly pension benefit to be
$1,254.84. (Pl.’s Statement { 3IR-0013,0017.) Had the Fund deemed Plaintiff's employment
with Tech Ops and International Sound as “covered employment,” Plantiftl have earned the
maximum of 30 years of credit pension service. (Pl.’'s Statement { 32.)

On June 28, 2015, Plaintiff, through counsel, submitted a timely written notice of appeal
of the Initial Determination with the Fund’'s Board of Trustees. (Blt&gement I 33; AR128-

29.) Plaintiff challengedhe Truste€sdeterminations that during most of the claimed period
Plaintiff was not an “eligible participant” and that he was not engaged in ‘®tesnployment,”
as defined by the Plan. (AR-0128.)

On Juy 4, 2015, Plaintiff, through counsel, submitted an amended written notice of appeal
with the Trusteeto informthem that, in addition to the arguments raised in his previous notice of
appeal, Plaintiff intended to argue that he was entitled to credited “past servieatfoyear he
worked prior to his employer’s obligation to begin contributing to his pen@Rins Statement
34; AR-0130.)

On November 7, 2016, Plaintiff, through counsel, submitted a formal written appeal brief
with exhibits in supprt of his challenge to the Fund’s Initial Determination. (Pl.’s Statement
35.) Plaintiff submitted numerous documents, including statements frowodcers and

statements from Plaintiff to McCarthy in the years preceding the Initial Detatioriti (AR-0076-

”Where relevant, Plaintiff's submissions are detailed in the Coult'stauntive analysis of Plaintiff's claims below.
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0127.)

On January 6, 2017he Trustees denied Plaintiff's appeal (the “Final Determination”).
(Pl.’s Statement § 36; AR133148.) In its Final Determinatiorthe Trusteedound that from
“January 1, 1981 [until] the date of his employment by [NJSEA], [Plaintifi$ & supervisoras
that term is defined in the National Labor Relations, 26tU.S.C. 8§ 152(11('NLRA") . (AR-
0133-134.)The Trustee<ited the relevant definitions, noting that theekRA—which provides
that unions represent “employeesh the relationship with their employer for collective
bargaining—states that the term “employee” shall “not include any individual employed as a
supervisor,”anddefines a “supervisor” as “any individual having authority, in the interesteof t
employer, to hire, . .. promote, . . . discharge . . . [or] assign [employees] or effectomtynend
such action, if . . . the foregoing exercise requires the use of independent judgmerfaTIA
38.)Based orthese definitiongrom the NLRAand its finding that Plaintiff was a supervisor, the
Trusteesoncluded that Plaintiff was neither an “eligible” employee as requireddoptiective
bargaining agreememior an“employee” engaged in “covered employment” as those terms are
defined by the Plan. (AR-0136-38.)

In support of its conclusion that Plaintiff became a supervisor in 1@l Trustees
provided the following explanation. First, theiyfed a document that wasirportedly used by the
Fund to record contributions made on behalf of Plaintiff {&E3839 (citing ARB006162).)
This document contains a notation that reads “terminated 1/8).The Trusteesoncluded that
this “could only reflect the termination of the obligation to contribution to the Fund on hiff beha
due to his supervisory status,” given that Plaintiff was employed by Tech O(df fgears
thereafter. (AR0139.) In other wordghe Trusteesoundthatthe contributions must haveeased

on thisdate“because [Plaintiff] was a supervisor [and] not a unit employee on whose behalf a
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contribution was required or, under these circumstances, even permitted bgtdgvsecond, it
pointed to a documerthat reads “Supervisors” ammbntains thenamesof certain Tech Ops
employeesincludingPlaintiff's. (AR-0139 (citing ARB0091)).This document also includes the
term “Employer Contributions” and has a list of payments next to the nalchg¢dddwever the
Trusteesexplained that the value of the lidtpayments suggested that they weoe pension
contributions, but rather dues payments made to the Union by persons that wgnézestas
supervisors. Il.) In addition, the Trusteesoted that contributions were terminatéa all
employees whose names appear on that list of alleged supervisors, whileutionsicontinued
for other employees. (AR13940 (citing ARB0092-97)) Third, the Trusteegxplainedthat,
during a phone call with McCarthy in 2007, Plaintiff informed her that he had been a supervisor
as early as 1976 and paid his dues by personal checkOIAR) The Board characterized
Plaintiff's selfidentification as a supervisor as “seiplanatory” and reasoned that Plaintiff's
payment of dues by personal check further evidenced that his employment wagenet by the
collective bargaining agreemdmtcause “[e]ach and evdmgollective bargaining agreeméitihe
Union signs requires thamployer to deduct dues from the pay of unit employees covered by the
terms ofthe agreemerit (Id.) Fourth,the Trusteegointed toseveralstatements from other unit
employees that Plaintiff provided as part ofdgplication. (AR014041 (citing ARB0103-08).)
While these statements were provided in support of Plaintiff's assertion thaasha Union
member performing bargaining wotke Trusteesoncluded that the statements in fact illustrated
that Plaintiff worked as a supervisor because the statements identify Plaimtiffaeman” and

as someone who hired and trainedentemployees. (AR41 (“The responsibility to train, and
more importantly, hire employees are specific indicia of supervisotyssfaursuant to the

[NLRA].”) Fifth, the Trustees stated thr@t ech Opsemployeedold the Fund that Tech Ops agreed
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that supervisors could remain union members but were not entitled to benefits andedentifi
Plaintiff as one of the supervisors covered by this agreemertOfAR.) Sixththey pointed t@n
e-dmail sent to the Fund on June 27, 2013, in wiithintiff stated inter alia, that he hired
employees.Ifl. (citing AR-B010913).) Seventh, and finallghe Trusteesited a July 9, 2014-e
mail from Plaintiff to McCarthy, whickheyunderstood adlustratingthat Plaintiff “was in charge
at the facility, made schedules,fewed employees to other locations for work, arranged
replacement employees . . . for others who were unable to work, received comgbaints
employees and resolve[d] them, . . . exercised independent judgment, [and] ejfectivel
recommended the promotion [and] hiring of employees.” (AR-0142 (citing AR-B0114-21).)
With respect to his position at International Soutid Trusteedound the following
evidenceto supporta finding that Plaintiff was a supervisor. First, Plaintiff asserted that he
continued to perform the same job at International Sound that he did at Teélb&asise the
evidence showed (ithe Truste€s view) that Plaintiff was a supervisor at Tech Ops, Plaintiff was
“by his own admission” a supervisor at International Sound-QAR4.) &cond, Plaintiff's name
does not appear on a list that the Union sent to International Sound on December 29, 1994, which
(according to the Fund) identifies the unit/Union members employed by Indeada®ound and
their Union entry date, as well as thimployees for whom the Union needed authorization cards.
(Id. (citing AR-B01340137).) Third, when McCarthy called International Sound in 2007 to
inquire about the existence of any company recofgsension contributionshadeon Plaintiffs
behalf an individual named Pat Welesponded that the existing company records reflected no
such contributions. (AR-0144.)

The Trusteesecognized thaPatWeber’'s statement conflicted with other evidence in the

8 TheTrusteesoted, but apparently did not credit, Plaintiff's assertion that henewasr a supersor. (AR-0143.)
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record, namely, aecords showing thanternational Sound made contributions on Plaintiff's
behalf for three months (AHB0063) and an October 20, 2016 letter from David Snyder,
International Sound’s President, stating fRkintiff was a duepaying member of the Unicemd

the company contributed on Plaifigfbehalf to the THUnion Health Fund, withheld Plaintiff's
Union dues, and contributed three percent of Plaintiff's gross payroll to the(RRB0133).
(AR-014344.) Howeverthe Trusteesleclined to credit thisontradictoryevidence. As for the
three contributions that were made on Plaintiff's behhlé Trusteesound thatthey must have
been “made in errbrbecause they wer@nconsistent and intermittengnd becausé[n]o
explanation was provided for these payments.” {(8R4-45.)With respect tahe letter from
David Snyderthe Trustee$ound its credibilityrefutedby two pieces of evidence. One wakbst

that International Soundentto the Unionin 1992 containing the names of the unit/Union
employees to be covered by thealth planpursuanto the Union contract, on which Plaintiff’s
name did not appeafAR-0145 (citing ARB0138-39).)According tothe Trusteesthis list
underminedhe statemenin David Snyder’s lettethat contributions were made on Plaintiff's
behalf to the health fundAR-0145.) The other was the fact that Plaintiff, as part of his claim,
representethat he paid his Union membership dues using personal checks (rather than deductions)
and provided his own personal checks for dues payments in December 1993, Sep@®hber 1
November 1994, December 1994, May 1995, June 1995, and July 199814&8Rciting AR
B0140-147).) The Board deemedhis to be “telling evidence” that neither Plaintiff nor
International Sound recognized Plaintiff todenit employee covered by tballective bargaining
agreemenand finding noevidenceto support a contrary conclusioih rejectedDavid Snyder’s
assertion thainternational Sound deducted dues from Plaintiff's pay and remitted them to the

Union on Plaintiff's behalf throughout hésnployment (AR-0145-46.)
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Having determined that Plaintiff was not entitled to pension credit for the lyeasrved
as a supervisor (1981-199%)¢e Trusteesurned to Plaintiff's claim that he should be credited for
the contributions thafechniVision Operationsnade on his behalf in 1979 and 1980. (BR16.)
The Trusteegxplained that, under the Plan, Plaintiff could prove his entitlement to this credit if
(1) he haden years ofestingservice before experiencing a “break year,” defined as a yesnew
the employee was credited with 500 or less hours of service; or (2) the aggregateafyeass
of vestingservice before the break year excaaithe number of his consecutive break years.-(AR
0146-0147.) BRsedon its previous finding that Plaintiffas a supervisor from 198& 1995, the
Trusteesconcluded thaeach of thosd 2 years constituted a break year as defined by the Plan
only the nine years he worked at Tech DpshniVision before becoming a supervisdrom
September 1978 January 1, 1981, qualified as vesting serv{édr-0146-47.)The Board then
explainedhat Plaintiff waghusnot entitled to credit for the 1979 and 1980 contributions because
(1) hedid not have ten yeads vesting service beforE98], the first break year; and (2) the number
of consecutive break years2 exceeded the aggregate number of years of service prior to the first
break year (nineYAR-0146-47.)

For all of these reasorthie Trusteeslenied Plaintiff's appea.

On January 25, 2017, Plairitffled the instant lawsuithallengingDefendantsdenial of
his application fopre-1995 benefits. On January 17, 2018, the Court granted leave for the parties
to file their respective motions for summary judgment.

DISCUSSION

9 Defendants have incorporated many of the facts and conclusionshieonal Determination into their Statement
of Undisputed Material Facts. Plaintiff has disputed most of them. fsp. Defs.’ Statement 11-20.) Because it
would be repetitive, the Court will not recount each statement or dispute lwavever, the Court notes these disputes
and will raise them in its analysis where relevant.
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Legal Standard

Summary judgment igppropriate onlyvhere “there is no genuine issue as to any material
fact and . . . the moving party is entitled to a judgment as a matter of law.” Fed. R. 88{c)?
Thus summary judgment wilhot lie where there is a “dispute[] over facts that might affect the
outcome of the suit under the governing law” &he evidence is such that a reasonable jury could
return a verdict for thgnon-moving]party.” Anderson v. Liberty Lobby, In&77 U.S. 242, 248
(1986).“The Supreme Court has madearid¢hat ‘at the summary judgment stage the judge’s
function is not himself to weigh the evidence and determine the truth of the rfatter|
Westinghouse Elec. Corp. v. N.Y.C. Trans. AutB5 F. Supp. 1205, 1212 (S.D.N.Y. 1990)
(quotingAnderson477 U.Sat 249). Rather, the relevant inquiry is “whether the evidence presents
a sufficient disagreement to require submission to a jury or whether it is-saded that one party
must prevail as a matter of lawAhderson 477 U.Sat 25152. Moreover, in deciding a motion
for summary judgment, courts must “constru[e] the evidence in the light mosalfde to the non
moving party and draw[] all reasonable inferences in its fawinther v. Depository Trust &
Clearing Corp, 604 F.3d 712, 720 (2d Cir. 2010) (internal citation and quotation marks omitted).

The moving party bears the initial burden of pointing to evidence in the record “which it
believes demonstrate[s] the absence of a genuine issue of materiaC&atex Corp. v. Catrett
477 U.S. 317, 323 (1986). The moving party may also support an assertion that there is no genuine
dispute by showing “that [the] adverse party cannot produce admissible evidenppdad she
fact.” Fed. R. Civ. P. 56(c)(1)(B)f the moving party fulfil its preliminary burden, the onus shifts
to the noamoving party to identify “specific facts showing that there is a genuine festrgal.”
Anderson477 U.Sat 248 (internal citation and quotation marks omitted

The party asserting that rmaterial fact is genuinely disputed must support his or her
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assertion by “citing to particular parts of materials in the record” orwstgpthat the materials
cited do not establish the absence of a genuine disputefed. R. Civ. P. 56(c)(1). “Statements
tha are devoid of any specifics, but replete with conclusions, are insufficigleféat a properly
supported motiofor summary judgmerit Bickerstaff v. Vassar CoJ1196 F.3d 435, 452 (2d Cir.
1999).In addition, “[tjhe mere existence of a scintilla @fdence in support of the [nemoving
party’s] position will be insufficient; there must be evidence on which thecpuld reasonably

find for [that party].”Anderson y477 U.Sat 252.

Il. Plaintiff's Claims Against McCarthy are Dismissed

In their Motion for Summary Judgment, Defendants moved to dismiss all clainmstagai
McCarthy on the basis that she is not an administrator or fiduciary of the Fufsd’ {lEm. Supp.
at 21.) In opposition to Defendants’ motion, Plaintiff noticeably failed toesms$dihis argument

This Circuit has affirmed that a partial response to a motion for summary judgvhestt,
argues that summary judgment should be denied as to some claims while not mentiorsng othe
may be deemed an abandonment of the unmentionedscllankson v. Fed. Express66 F.3d
189, 195 (2d Cir. 2014). Indeed, “a motion for summary judgment is a particularly apt@opria
time for a noAmovant party to decide whether to pursue or abandon some claildsp}’196.
Given that Plaintiff respondeid the other arguments raised by Defendami$ did not contest
that any claims against McCarthy should be dismissed, it is reasonable toanfielaihtiff has
conceded this point.

Accordingly, Defendants’ Motion for Summary Judgment as to all claagainst
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McCarthy is granted.

[I. The Fund’s Adverse BenefitdDetermination was Arbitrary and Capricious

A. Applicable Law

1. Standard of Review

Pursuant t&cRISA, a person denied benefits under an employee benefits plan may bring a
civil action “to recover benefits due to him under the terms of his plan, to enforcehtssumgler
the terms of the plan, or to clarify his rights to future benefits under the tdrthe plan.” 29
U.S.C. § 1132(a)(1)(B)The Supreme Court has held that courts must review a denial of plan
benefitsunder ade novostandard unless the benefit plan gives the administrator or fiduciary
discretionary authority to determine eligibylifor benefits or ta@wonstrue the terms of the plan,
which case courts should apply the more defereatkatrary and capricioustandard of review.
Firestone Tire & Rubber Co. v. Bruch89 U.S. 101, 111-12, 115 (1989).

Here the Plan expressly granthe Fund exclusive discretionary authority and power to
determine eligibility for benefits and to construe the terms and provisidhs &lan(AR-B007;
AR-0819; AR-0824.) Accordingly, the arbitrary and capricious standard applies.

The arbitrary and capricious standard is “highly deferential” and “the scopsliofal
review is narrow.Celardo v. GNY Auto. Dealers Health & Welfare Ty@#8 F.3d 142, 146 (2d
Cir. 2003). Under this deferential standaf@, court may not overturn the administrator's
[decision] unless its actions are found to be arbitrary and capricious, meanimgutwi¢ason,
unsupported by substantial evidence or erroneous as a matter oMe@auley v. First Unum
Life Ins. Co, 551 F.3d 126, 132 (2d Cir. 200@juotingPagan v. NYNEX Pension Pla2 F.3d
438, 441 (2d Cir. 1995))ySubstantial evidence” has been defined as “evidence that a reasonable

mind might accept as adequate to support the conclusion reached by the administredoites
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“more than a scintilla but less than a preponderarigarakovic v. Bldg. Serv. 32 BJ Pension
Fund, 609 F.3d 133, 141 (2d Cir. 2010) (quotidglardg 318 F.3dat 146).
2. Weight Given to the Fund’sConflict of Interest

Even under the arbitrary and caprici@@ndargdwherea plan administratdras a conflict
of interest because it “both evaluates claims for benefits and pays benefit ctaonsts must
take [this conflict] into account and weigh [it] as a factor in determining whethee thvas an
abuse of discretion[.]McCauley 551 F.3dat 132 (citingMetro. Life Ins. Co. v. Glenb54 U.S.
105, 112 (2008))Such a conflict of interest may “act as a tiebreaker when the other factors are
closely balanced.Glenn 554 U.S. at 117, though its weight ultimately “depends on the
circumstances.Durakovic v. Bldg. Serv. 32 BJ Pension Fu6@9 F.3d 133, 140 (2d Cir. 2010)
(citation omitted) Specifically, the weilgt properly accorded ta conflict of interestiepends on
the “likelihood that it affected the benefits decisio@lenn 554 U.S. at 117. “Evidence that a
conflict affected a decision may be categorical (such as ‘a history ofl lw@ses administratiol’
or case specific (such as an administrator’s deceptive or unreasonabla)¢ghduoakovic 609
F.3dat 140.

Here, there is clearly a conflict of interest because the Plan is jodmiynetered by both
employer and union appointee€3ee, e.qg.Durakovic, 609 F.3d at 18 39; Griffin v. N.Y. State
Nurses Ass’'n Pension Plan & Benefits Fu@@7 F. Supp. 2d 199, 244 (E.D.N.Y. 2010);
Zarringhalam v. United Food & Commercial Workers Int’l Union Local 1500 Welfare Fao@l
F. Supp. 2d 140, 1558 (E.D.NY 2012) Thus, the question becomes what weight to afford this
conflict in reviewing the Fund’s denial of benefiBased on the record, the Court concludes that,
althoughthere is no evidendahat the Fund has a history of biased claadsinistrationthere is

casespecificevidence that the conflict of interest influenced the Fund’s decision.

18



First, while the Fund did not point to Plaintiff's benefit amounts as a basis for ddngin
pre-1995 pension, evidence in the record shows ithatas discussed internally. Specifically,
McCarthy provided the Trustees with estimated amounts of Plaintiff'sgehsnefits were he to
be credited with service starting in 1972 versus 1995, noting that there was a “HU{&e&ndd”
between the two aounts. (AR0063.) McCarthy also explained to the Trustees that, because
Plaintiff's salary was “much, much higher than what other participants rnade,” his pension
benefits (which, under the Plan, are calculated based on salary) “would seem to Heatarnasf
with what the normal pension benefits aréd’)According to Defendants, McCarthy was merely
explaining to the Trustees that, because Plaintiff was earning significaoté than a bargaining
unit employee working 40 hours a week would havenleegected to earn, it appeared that he was
a supervisor. (Defs.” Mem. Supp. at-29.) Thus, Defendants argue, the statements do not
evidence a bias but rather provide direct support for the conclusion that Plaastiffoiva member
of the bargaining unitld.) The Court is unpersuaded by this argument. For one, it is not apparent
that Plaintiff's salary amount does in fact support a finding of supervisonysstathile the
discrepancy may raise questions, there is nothing to suggest that it is thefrédaintiff's
promotion as opposed to some more neutral reason. As McCarthy stated to tbesT fusaybe
[Plaintiff] worked 8Ghour weeks or maybe he was just paid a higher amount because he had been
with the company [for] a long time.” (AR062.) Inected, Plaintiff's itemized statement of earnings
from the Social Security Administration, which show that his income varied framtgeyear,
could be read as supporting these alternative explanati®asAR-000406.) Plus, Plaintiff
affirmatively statedo the Fund that his “pay for 40 years was governed on an hourly wage.” (AR
0110.) In any case, if this were in fact something thaTtbsteegound to supportheirview that

Plaintiff was a supervisor, one would expdbem to have mentioned it irthar written
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determinations. Tellingly, Plaintiff's salary and potenbahefitamounts are not to be found in
any of the Fund’s communications with Plaintiff. Moreover, while the FukeBBlaintiff dozens
of questions about the nature of his employment as part of his application, the Fund never aske
him, the Union, or his employets explain why his income was higher than expected. Ultimately,
the Trustees were made acutely aware of the financial stakes before dedidihgr to grant
Plaintiff full pension benefits, never investigated his income discrepancy, and never mentioned
this to Plaintiff as a factor supporting their conclusion.

Second, as detailed further in the Court’s substantive review of the benefitsicatiem
the Fund’s decisionmakgnsuffered from several deficiencies. In particular, the Fund emeldasiz
evidence favorable to its position while dismissing summarily evidence optarés position;
offered explanations that were inherently contradictory; and otherwisd o weakevidence
that a reasonable person could not view as substantially supporting the Fundisdéeise, for
instance, the Fund’s determination that Plaintiff was a supervisor from 1981 to 1995 but was not
a supervisor after 1995. Theecord indicates thathe only distinction between Plaintiff's
employment before 1995 and after 1995 is that hisp@85 employer, NJSEA, consistently made
pension contributionfor Plaintiff. However Defendants have conceded that Plaintiff’s eligibility
does not turn on whether his employer(s) actually made contributions on his Bshalfesult,
the only sensical explanation for the Fund’s determination is that it did notoy@owide Plaintiff
with pension service credit for the years in which it did not receiveibatibtmnson his behalf
despite his being otherwise eligible. Indeed, the Fund has admitted as-imutieir briefing,
Defendants state that they never “inquire[d] into Plaintiff's superyistatus while working at
NJSEA” but nonetheless granted him pension credit for those years beanisbutons [were]

made on Plaintiff's behalf when he worked [there.]” (Defs.” Reply Men8.)aConsideringhe
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Fund’s claim that Plaintiff's eligibility turns on his supervisory statusot the amount of
contributionsan employer made on his behathe admission that did notconsidemwhether he

was a supervisor at NJSEA before granting him the related benefits id pateding. This kind

of irrational and onsided decisionmaking, numerous examples of which are described below,
serves as proof that the Fund’s conflict of interest affected its decg@erRoganti v. Metro. Life

Ins. Co, 786 F.3d 201, 218 (2d Cir. 2015) (citations omitted).

For these reasons, the Court concludes that the Fund’s conflict of interest \&lgelati
important and will be weighted accordingly.

3. Evidence to be Considered

In support otheir Motion for Summary Judgment, Defendants have submitted an affidavit
from McCarthy (ECF No. 41), which Plaintiff argues should be disregarded by the Court insofa
as it contains statements beyond the scope of the administrative recordR¢ply$em. at 3.)

“[A] court’s review of an ERISA claim under an arbitrary and captisi standard is
generally limited to evidence in the administrative reggrdiomed Pharm. Inc. v. Oxford Health
Plans (N.Y.), In¢.831 F. Supp. 2d 651, 658 (S.D.N.Y. 2011). However, the Second Circuit has
“repeatedly said that a district court’s deaisito admit evidence outside the administrative record
is discretionary, ‘but which discretion ought not be exercised in the absego®dicause.”
Krauss v. Oxford Health Plans, In&17 F.3d 614, 631 (2d Cir. 2008) (quotihgdiano v. Health
Maint. Org. of N.J., InG.221 F.3d 279, 289 (2d Cir. 2000). A court’s discretion “should not be
exercised in cases where a party fails to demonstrate, beyond mere speouledinjecture, that
the ‘administrative record is inadequate to conduct a proper revietheo administrative
decision.”” Hotaling v. Teachers Ins. & Annuity Ass’'n of ABR2 F. Supp. 2d 731, 738 (N.D.N.Y.

1999) (quotingdeFelice v. Am. Int'l Life Assur. Co. of N.Y12 F.3d 61, 65 (2d Cir. 1997)).
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Here, there is10 good causéor the Court toconsider McCarthy’s affidavin connection
with its substantive analysisgardinghe Fund’sdecision to den¥laintiff’'s benefits Defendants
themselves state that McCarthy’s affidavit “does not contain evidertds tiegyond the [evidence
contained in the administrative record], but rather . . . explains documents within thefoedbie
reader.” (Defs.” Reply Mem. at 2.) To the extent this is true, consideratibrs @idence would
not have any bearing on the Court’s ultimate deciaimhDefendants would not be prejudiced by
its exclusion See Wedge v. Shawmut Design & Constr. Grp. Long Term Disability Ins. Fan
F. Supp. 3d 320, 337 (S.D.N.Y. 2014).

Accordingly, the Court will not consider McCarthy’s affidavit in reviewithg Funds

determinationt®

B. Application
Plaintiff's challenge to the Fundisartial denial of pension benefitsquires this Court to
review (1)the Trusteésdetermination that employees with supervisory status are not entitled to
pension benefits under the Plan; andtf®) Trusteeésconclusion, based on the evidence in the
administrative record, that Plaintiff wast a member of the bargaining uindm 1981 to 1995.
1. The Trustees’Interpretation of the Plan
Plaintiff first challenges the Trustees’ construction of the Plan dsidd®g supervisors

from entitlement to pension benefits.

10This is true notwithstanding the Court’s consideration of any statisnireMcCarthy’s affidavit that pertain to the
Fund’s alleged conflict of interes$ee, e.g.S.M. v. Oxford Health Plans (N.Y.), In84 F. Supp. 3d 481 (S.D.N.Y.
Mar. 23, 2015) (“[While the Court is permitted to look beyond the administrative record to resmeeripheral
issues as alleged conflicts of interest, it must establish good cause dmisidering such evidence in its substantive
analysis concerning the decision togdenefits.”)
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The Supreme Court has held that collective bargaining agreementsRaS84 [plan
documents “must be interpreted according to ordinary principles of contractddid”Indus.
N.V. v. Reesel38 S. Ct. 761, 763 (2018)Vhere the language in such contrastanambiguous,
itis interpreted and enforced in accordance with its plain meafsragiony v. United Way of Am.
254 F.3d 403, 412 (2d Cir. 2001) (internal quotation marks and citation omittadjjuage is
ambiguous when it is capable of more than one meaning when viewed objectively by abtgasona
intelligent person who saexamined the context of the entire integrated agreen@i€il v. Ret.
Plan for Salaried Emps. of RKO Gen., |Ii&7 F.3d 55, 59 (2d Cir. 1994urthermore, “[a]lthough
a court may look to known customs or usages in a particular industry to determine thegroéani
a contract, the parties must prove those customs or usages using affirmatirgagyidapport in
a given case.M & G Polymers USA, LLC v. Tacketf35 S. Ct. 926, 935 (2015).

Ultimately, if “both the trustees of a pension fund and a rejected applicant aifteral,
though conflicting, interpretations of plan provisions, the trustees’ interretatiist be allowed
to control . . . [but if] the trustees of a plan impose a standard not required by the planieqspvis
or interpret the plan in a manner inconsistent with its plain words, or by theprattion render
some provisions of the plan superfluous, their actions may well be found to be yaraitdar
capricious.”O’Shea v. First Manhattan Co. Thrift Plan & T65 F.3d 109, 112 (2d Cir. 1995)
(internal quotation marks and citations omitted)

The Plan makes pension benefits available to all “employees,”all persons “in the
employ of an mployer who worked or shall work in a classification for which the Union acted or
shall act as a collective bargaining representative . . . [and] all pecsamisdm contributions are
required to be made to the Fund in accordance with the written agreemesgrbetwEmployer

and the Trustees.” (AR707, 7J®&n “employee” becomes a Plan “participant” and thus eligible
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for pension benefits on the later ¢ff) the date his employer is first obligated under the collective
bargaining agreement to make contribndo the Fund; or (2) the date the employee begins
performing ‘tovered employmehts that term is defined in the PlaAR 709, 713.) The Plan
defines ‘tovered employmehtas the “employment of aemployee who is in a collective
bargaining unit represented by the Union or who otherwise is employed leynafgyer who is
obligated to make contributions on his behalf to the [Fund] while classified an@oyee.”
(AR7009).

Althoughthe Plan does nahentionthe impact of an individual’'s supervisory status, the
Trusteesconcluded that supervisors could not be bargaining unit employees who worked in a
classification represented by the Union and for whom the employer was requiradke
contributions. In support of this conclusion, Thesteegited to the National Labor Relations Act,
which states that “the term ‘employee’ shall . . . not include any individual esetplag a
supervisor,’i.e.,, “any individual having [the] authority, in the interest of the esygel],] to hire.

.., promote . ., discharge. ., [or] assignemployeek or effectively recommend such action,
if ... the foregoing exercise requires the use of independent judgiA&30137-3B (citing 29
U.S.C. § 152(3). They thenstated fhat, based on this definition, a supervisor would not be
considered an eligible employee under the collective bargaining agreendriherefore would
not be covered under the PI§AR-0138).

Plaintiff argues thathe Trusteeshus“adde[d] an additional, unwritten requirement for
pension benefit eligibility not otherwise contained within the clear anegsgperms of the Plan.”
(Pl’s Mem. Supp. at 18.) The Court agrees.

The Plan’s language is unambiguous: an individual is an “employee” if he works in a

classification of employment for which the Union acts as a collective bargaegpresentative or

24



if his employer is required to make contributions on his behalf; anithdilvis engaged in
“covered employment” if he is in the collective bargaining unit or if his emplisyerquired to
make contributions on his behalf.

TheTech Ops and International Sourwllective bargaining agreements, in turn, state the
following. Both agreementgrovide that the &mployer recognizes the Union as the sole and
exclusive collective bargaining agent for all {fpéemployers] employees who are, or may be in
the future, engaged in the operation, maintenance, and servicing of audidemdlgsed circuit
television systems and associated equipmeAR-§71; AR-B0O07Q AR-B0123) They further
state that the company will contribute to the Fund three percent of the gross fpaysdigible”
employees who attained the age of 21. {#6¥4; AR-B0126.) Tech Ops’ agreement does not
define “eligible” employees, but International Solsnalgreement doesfée]ligible employees are
defined as those have worked an excess of [20] hours per wgttkdelcontinuous months from
the date of employmeri (AR-B0126.)

Notwithstanding the fact that supervisors are mentioned nowhetieese collective
bargaining agreements, Defendants assert tHais'[clear that the employers and the Union did
not intend for the supervisors to be covered by the [agreemei@sfs.” Reply Mem. at 7.In
support of this, Defendants notettthere are no records odntributionshaving beemmade on
Plaintiff's behalf from 19810 1995 (with the exception of three months in 1992 and 1994) and
that in their view, Plaintiff became a supervisor in 1981. (Defs.” Reply Mem. at 7.) Thus,
Defendants argue, it follows that the contributions stojyeedusdlaintiff became a supervisor
illustrating thatno one read the collective bargaining agreements to include supervisors. However,
thisreasoning is circular arrésts on Defendants’ owmderstandingf the evidencée the record

regarding Plainff’'s supervisory statyswhich, as discussed further below,uisreasonableln
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other words, because the evidence does not in fact support the conclusion that Resnaff
supervisor, Defendants’ reading of the collective bargaining agreemeohsigstanable.
Moreover, this conclusion dismisses without explanation other reasonable pasilmduding
that the Fund'’s records are incomplete or that Plaintiff's employers eurslydailed to contribute
to the Fund on his behalf.

Indeed,even assumipthat Plaintiff was a supervisor, the evidence still fails to show that
supervisors were not intended to be covered by the Tech Ops and International Soutikecollec
bargaining agreements. The Final Determinatissertghat “[a]t least one other employee of
[Tech Ops] identified in [the list of purported supervisors {BB091)]” confirmed to the Fund
that Tech Ops “agreed that supervisors[] were permitted to remain union redmbevere not
entitled to benefits.” (AR0142.)To read the Tech Ops and éntational Sound agreements as
excluding supervisors based on this evidence is problematic for a few reasonthi§ssitement
only indicates that Tech Ops had such an unspoken agreement and reveals nothing by way of
International Sound’s practices. More importanttg Trusteesdid not identify which individual
on the list ofallegedsupervisors is responsible for this statement or when this statement was made,
and there is no written version of the statement in the record or anything elsmuttidtecused to
confirm the accuracy of th€rustees’characterization of itUltimately, the record contains no
evidenceaside fronthis undocumented statement by an unidentifiech Opsemployeeand the
lack of contribution records for Plaintiff, to suggest that such an understandgtigdext the
same time, certain evidence in the receedves to underminine Trustees'’interpretation. For
example, in one document, Plaintiff's formerworker states that the fact that Plaintiff hired him
in 1990 “easily refutes” the Fund’s calculation of Plaintiff's benefits.{8007).Thus, even if

Plaintiff worked ina supervisoryapacity this documentiemonstrates that there wasfact no
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understanding among Tech Ops employees that someone in his position would be excluded from
pension benefits.

What is moreDefendants state in thgiaperghatthey “would like it noted for the record
that the Fund is a completely different entity from the Union and has no knowledge ovestthe pa
[collective bargaining agreement] negotiatipfis(Defs.” Reply Mem. at 78.) In light of this
admission, iseemsodd that thelrusteesvouldread into the collective bargaining agreements a
requirement that is simply not stated anywhere in the agreements therasel\@gaoteasonably
supported by anything in the record. It seems even more odd when considering thét Riamti
was involved with Union contract negotiatioras shop steward, has consistendigputedthe
Fund'’s interpretation(AR-0110-116.)

Finally, theTrusteesteading of Tech Ops’ and International Sound’s collective bargaining
agreements is in tension with the clear language of NJSEA’s agreemeitft. &oDefendants
claim, the former agreements did not cover supervisors, then why would NJSEA, asss@ucc
employer, feel compelled to include in its agreement a new provision excludingisapgefrom
coverage®n this point, the Court also notiée absence of any eviderindicaing that collective
bargaining agreements in this industry are customarilyteeagclude supervisors.

For all of these reasons, theusteestonstructiorof the Plan was arbitrary and capricious.

2. The Trustees’Conclusion that Plaintiff Was a Supervisor

Plaintiff next argues thaassuming arguendo supervisors were not covered under the
Plan, theTrustees abusdtieir discretion in concluding that Plaintiff was a supervisor from 1981
to 1995.

ERISA claimants bear the burden of establishing their entitlement to bedeliiéso v.

Health Maint. Org, 221 F.3d 279, 2888 (2d Cir. 2000). In reviewing a claim for benefits,
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administrators “may exercise their discretion in determining whether a clainesmfsnce is
sufficient to support his claimRogantj 786 F.3dat 213. Accordingly, ‘if the administrator has
cited substantial evidence in support of its conclusion, the mere fact of ¢ogfeeidence does
not render the administrator’'s conclusion arbitrary and capricidds.’At the same time,
administrators “may not arbitrarily refuse to credit a claimant’s reliable eségeBBlack & Decker
Disability Plan v. Norg 538 U.S. 822, 834 (2003), nor “cheick the evidence [they] prefer][]
while ignoring significant evidence to the contrarWinkler v. Metro. Life Ins. Cp170 Fed.
Appx. 167, 168 (2d Cir. 2006rurthermorewhile plan administrators are not required to “scour
the countryside in search of evidence to bolster a petitionesg[,fawhere the record is
underdeveloped, “it may be arbitrary and capricious for the administrator [ohjatpleeject a
claimant’s evidence as inadequate without making a reasonable effort to déwelogrard
further.” Rogantj 786 F.3dat 213 (internal quotation marks and citations omitted).

Here, the record indicates that, eviénthe Trusteesinterpretation of the Plamwere
acceptabletheirdetermination that Plaintiff was a supervisor from 19819@5was arbitrary and
capricious.

At the outset, the Court notes that, despite Defendants’ assertions to theyd@refar
Statement § 12), the Fund’s records of contributions appear tedrapieteand/or inaccuraté!

For example, while an internal document purportedly used to track contributions shows that
paymentsvere made for a Tech Ops employee named Francis Langston between April 1981 and
March 1985 (ARB0093), the onlyavailablecontibution records for that time perieethe Techmni

Vision records—do not contain Francis Langston’s name {d&4-60.)Furthermore, there are

11 plaintiff argues that this failure to maintain records should result irCtiist shifting the burden onto the Fund to
prove that Plaintiff is not entitled to benefits. (Pl.’s Reply Mem-af)3However, Plaintiff cites to no controllirigw
in support of this argument.
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no records foil echnical Operationgontributions prior to 1988, notwithstanding the fact that
companybecame oligated to make contributions in at least 1988nilarly, the administrative
record contains no contribution records for Video Projects, where Plaintiff wasyadgrom
1987 to 1992. While Tectcal Operatiors, TechniVision, and Video Projects may bensidered

as falling under the same corporate umbrellagethdence showthat each division had its own
contribution recordsFor instancecontribution recordexistfor both TechnicalOperatiors and
TechniVision Operationdrom 1988 through 1992. (AR215-0491.)Additionally, in internal
memoranda, McCarthy natéhat when she called International Sound to inquire about Plaintiff,
someone named Pat Weber told her that the company “had incomplete bedostisit [records
thecompany did have] indicate[d] that the company did not pay into . . . [the Fund] on his behalf.”
(AR-0067.) Meanwhile, the Fund’s records show that International Stidmdake contributions

on Plaintiff's behalf on three occasions. (AR03; AR0574; AR0575.) In short, it seems clear
that the recordkeeping was lackivghile thee is no suggestion that the Fund failed to undertake
reasonable efforts to develop the record, the deficiency in the recoradesant insofar as the
Fund’'s determination regarding Plaintiff's supervisory status largely oestdhe absence of
contribution records for him.

Putting that issue aside, the Fismmdetermination was arbitrary and capricious for other
reasons.

For one, thé=undcherrypicked evidenceavithout explantion. For instancethe Trustees
credited Plaintiff's statements that he continued to perform the same ljotieratational Sound
that he did at Video Projects/Tech Ops/Teélsion, butapparentlyefused to credit Plaintiff's
statements that he did the same job at NJSEA as he d&dpmekious employerRelatedly while

the Fund emphasized Plaintiff’'s statements that suggested his supervismyster the NLRA
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definition, it ignored other statements contained in the same documents thdedhdiedad no
such status-including his statements that he did not have the authority to make independent
decisions or deviate from established policy when he deemed it necassegd, he would call
higherups in the company); did not have the authority to transfer or recommend ther todinsfe
any employee to another department; did not have the authority to suspend oafegrofiloyee,
or torecommend such action; did not have the authority to discipline or recommend therdiscipli
of an employee; and did not have the authority to pteram employee, though management
would sometimes ask for his opinion about an employee before promoting that paRen. (
B0118-19.) Thélrusteedlid not acknowledge these facts, which directly underihieie finding
that Plaintiff was an “individual having [the] authority, in the interest of the eyepl,] to hire . .
., promote . . ., discharge . . ., [or] assign [employees], or effectively recommend sughfact

. the foregoing exercise requires the use of independent judgmer®18XR8 (citing 29
U.S.C. 8 152(3).)nstead, thegolely credited (and cited) Plaintiff’'s statements that supptresd
conclusionCf. Anderson v. Sotheby's, In64 Civ. 8180, 2006 WL 1722576 at *455 (S.D.N.Y.
June 22, 2006)benefits determination was arbitrary and capricious where “the Committee reli
heavily on certain excerpts from ... seéfrving interviews ... to the exclusion of contrary evidence”
and “also ignored portions of the interviews that did not support its decision.”)

The Trusteesreatedthe statements from Plaintiff’'s amorkers in the same walit is true
that some of the eworkers state that Plaintiff “hired” them (AR0104; ARB0106; ARB0107)
and that one cavorker characterizes Plaintiff as a “foreman” (AR105). However, those
staements and others assert that Plaintiff alagp stewardluring the years in question and that
he was a Union member throughout that tirSe, e.g AR-0093; AR0096; AR0097; AR009S;

AR-B0108.) One states that Plaintiff “referred” him to his position {#0.08), which directly

30



supports Plaintiff's statements to the Fund that he did not have the power to hirgemniat

would occasionally provideeferences upon management requést0118-19). Yet another co

worker affirmed tha for 25 years he and Plaintiff “worked hand in hand maintaining the
audio/video aspects to run the Meadowlands Racetrack and in later years theriaggarek
installing[of] the required updates for simulcasting at the track from worldwidegacilities.”
(AR-0091.)This last statemerdirectly suppor Plaintiff’'s characterization of his employment
duties and provides independent evidence that he was doing bargaining unit work throughout his
career, but th@rusteesdid not acknowledge it, let alone provide a basis for emphasitirey
statementsver this one.

Similarly, the Trusteesassertedhat, because Tech Op®d International Sound were
required under the collective bargaining agreements to make contributions on behgiblef e
employees and failed to do & Plaintiff, it necessarily follows that Plaintiff was not a bargaining
unit member. However, thisonclusion ignores otheglaring possibilikes, ramely,that Plaintiff
wasa bargaining unit member and his employers simply failed to make contributionshahit
as requiredor that his employers or the Fumailed to maintainrecords of such contributions.
Indeed,beyond the recordkeeping issues described almaréain evidence dismissed by the
Trusteessuggests this was the casecluding the letter in whichDavid Snyder,International
Sound’s Presidenverified that Plaintiffwas a techniciann behalf of whom the company made
pension contributionand the records showing that contributions were made on Plaintiff’'s behalf
on three occasioria 1992 and 1994? (AR-0075; AR0503; AR0574-75.)Again, however, the

Trustees did not address these alternative explanations.

2 The Trustees’bases for dismissing this contrary evidence was conclusoey Jtate that the three contributions
must have been made in erb@causehey were inconsistently made and there was no explanation for ehywére
made. But an obvious explanation for whgse payments were made is that Plaintiff was a member of the bargaining
unit. As for their inconsistent nature, Defendants have acknowldatigedPlaintiff’s eligibility is not dependent on
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Furthermoreand pehaps most importantly, thErusteesmade zereffort to address the
import of Plaintiff's position ashop stewardn their decisionmaking process$n their motion
papers, Defendants admit that “it is unconventional to have a shop steward who is notheart of t
bargaining unit.” (Defs.”Mem. Supp. at 17.) However, they maintatawithout further
explanatior—that this does not alone establish that Plaintiff was in fact a member ohithe
arguing that its “one mere factdrindicating Plaintiff's entitlement to benefitdd. at 1718.) The
difficulty is that this piece of evidence is highly suggestive of the fatPtlaatiff wasa member
of the bargaining unitandit is not evenmentionedoy the Trustees. Thiustratesthe extento
which the Trustee$ocusedalmost exclusivelyon the evidence that supported thaew while
arbitrarily ignoringsignificantevidence that undermined it.

Moreover, the Fund’s conclusions at times contradict themselves. For extdradtend
found Raintiff's statemerd that he was able to hire employees with management approval, make
schedules, and train employees to support the conclusion that he was not a bargainiemmloeit m
from 1981 t01995 (AR-0142 (citing ARB010921).) Howeverjn a January 28, 2014 statement
to the Fund, Plaintiff explained that his responsibilities at NJSEA included “Gogpi. .
schedules, training new employees, [and] hiring new employees (with masagaoproval).”
(ARO011142.) In fact, Plaintiff used viually the same language to describe the nature gbhis

at each company, including NJSEAR-0110-12.) Nonetheless, the Fund did ragemPlaintiff

the employer actually making contributions on his behalf. (D8fgpplemental Resp. Pl.’s Statement § 44.) Thus, the
fact that International Sound’s records fail to show consistent cotitnits for Plaintiff does not itself speak to
whether Plaintiff was or was not a member of the bargaining uegaiRlingDavid Snyler’sletter, the Fund found
this evidence refuted by a fax dated July 23, 1992Dhsatd Snyder (who was then Vice President of the company)
sent to the Union listing the International Sound employeeswee covered by the Health Plan under the callect
bargaining agreement. The Fund found it “telling” that this list did notdePlaintiff's name. However, this fax is
weak evidence of Plaintiff's supervisory status, as dicusgea] and in any event, there is no proffered explanation
for the Funds decision to credit one ddavid Snyder's statements but not the other. This lack of exptanai
particularly noteworthy given that David Snyder’s affirmation tR&intiff was a bargaining unit member speaks
directly to Plaintiff's eligibility, wheeas the evidence contained in the 1992 fax is much more circumstantial.
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to bea supervisor at NJSEAthe added irony being that, after more than a decade of allegedly
workingin a supervisory role for several employers, a reasonable person wouldrgpdf to
remain in that role upon transitioning to a succes$or.

The other evidence cited by the Fund cameasonably be viewed aabstantial evidence
of Plaintiff’'s supevisory statusFor instance, in its Final Determination notes that “[a]t least one
other employee of [Tech Ops] identified in [the list of purported supervisorsB@IR1)]’
confirmed to the Fund that Tech Ops “agreed that supervisors[] were permittecato venon
members but were not entitled to benefits” and “specifically identified [Plaistsffpne of the
supervisors covered by this agreement.” {ARI2.) As discussegreviously this purported
statement by an unidentified employee, which is supported by no other evidencedootite r
carries little (if any) weight.

Turning to that list of alleged supervisors (AR091), ths document does not provide a
reasonabléasis for inferring that the individuals listed on it were in fact deemed supsHviso
Tech Opsor the Union. While the document reads “Supervisors” at the top, it also states on the
bottom that it is a list ofEmployerContributions” made to the pension fund. The Fund concluded
that, based on the amount of money listdgt document reflectdues payments rather than
employer contributions. Thus, lige Fund’'sown admission, the contents of this documemet
misleading and should not be taken at face value. This document can therefore bardéythe
basis for denyig Plaintiff's claim

The 1992 fax from International Sound to the Union listing the Union members covered

by the health plan under the Union contraethich does not contain Plaintiff’'s nameas not

B The obvious explanation here is that the Fund could not deem Plaintiff aisapet NJSEA, given that NJSEA
made contributions on Plaintiff's behalf while its collective bargajrigreement expressly excluded supervisors from
coverage; with less consistent records for International Sound and pechdwever, the Fund was less constrained
in finding that Plaintiff was a supervisor for those employers.
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persuasive evidence that Plaintiff was not covered uhedbdrgaining agreement. (AB0139.)
There is no explanation for how this list was created, and it is directly comghbtiz evidence in
the record, namely, the assertion of David Snyder that Plaintiff was covetée bgalth plan
throughout his employment at International Sound.-@M.33.) Similarly, the 1994 fax from the
Union to International Soundting the names of certain individuas well as their Union entry
dates (ARB013537) is completely without context. There is no explanation for Wiy
document was sent; how it originated; whether it is meant to include all Union membeestain
subset€.g, new hires); or whether it is even accurate. It is simply a document cagtasunes
and union entry datesnothing more. There is accordingly no basis for Defendants’ assertion that
this is a comprehensive “list of bargaining unit members.” (Defs.” Reply Mem. at 7.)

Lastly, the fact that Plaintiff paid his Union dues by check, in light of the othemedde
the record, does not providerational basis for concluding that he was not considered a member
of the bargaining unit. While the collective bargaining agreemengsadiethat Union dues could
be paid through deductisrfrom employees’ salary, they likewise state that the dues deduction
was only permitted upon “receipt of an authorization signed by the Employee,” which could be
revoked by the employee under certain circumstancesB@H 1; ARB0080; ARB0125.) No
evidence in the record suggests that the method an employee used to pay his dues réfiiosed w
he was covered under the bargaining agreembfuseover,the administrative record does not
show that Plaintiff consistently paid his dues by personal check rather tharyeng#ductions
throughout his career, and the Fund has admitted that it has no record regardiPigintffis
dues were remitted at any given time. The fact that Plaintiff paid dues $gnpécheck on a
handful of occasions does not lend support for the conclusion that, from 1981 to 1995, he was not

a bargaining unit member.
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Thus, the evidence on which the Fund relied was either contradicted by othacevide
the record or wasmconclusive—that is, wasonly persuasive insofar as thenBumade certain
assumptions, without support in the record, about the meaning of a given doddimetis more,
the Fund’s reasoning was in many ways inherently contradicidwyunreasonableness of the
Fund’s decision is exacerbated by the conflict of interest, which offeira@e explanation for
why the Fund came tthe unsubstantiated conclusitimat Plaintiff was a supervisor: the Fund did
not want to pay benefits for yedratrecords indicate it was not paid. For these reasons, the Fund’s
determinatiorthat Plaintiff was not a bargaining unit memiags arbitrary and capricious.

C. Plaintiff is entitled to full retroactive and prospective pension benefs and

prejudgment interest in the amount of 9%

Having concluded that thErustees’ partial denial of Plaintiff's pension benefits was an
abuse of discretion, the Court must determine the appropriate relief. Plseaki an award of
full retroactive and prospective pensioenkefits, as well as prejudgment interest on his
wrongfully-denied benefits. (Pl.’'s Mem. Supp. at-22) Defendants have not contested this
request?

Because the difficulty here taot that the administrative record was incomplete but that a
denial of benefits based on the record was unreasonable,” remand of thissd@tiapgropriate.”
Zervos v. Verizon N.Y277 F.3d 635, 648 (2d Cir. 2002). In addition, remand is not required where
it would be a “useless formalityMiller v. United Welfare Fund72 F.3d 1066, 1071 (2d Cir.

1995). Such is the case here, where the Fund has already revealed its generabmligkbs

¥ In their Memorandum in Sport of their Motion, Defendants argue that, should their motion béegraihey be
awarded reasonable attorneys’ fees. (Defs.” Mem. Supp. at 23.kimRbply Memorandum, thesequest the
opportunity to conduatliscovery on the issue of whether Plaintiff acted in bad faitbringing this law suit in the
event the Court granted their MotidiDefs.” Reply Mem. at 9.) At no time did Defendants address Plangffjuest
that he be awarded retroactive and prospective beaafitprejudgment interestauld he prevail.
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respect to Plaintiff's claimCf. Medoy v. Warnaco Emps. Long Term Disability Ins. Pb&1 F.

Supp. 2d 403, 412 (E.D.N.Y. 2008) (declining to remand where defendants’ unreasonable
interpretation of the evidence “tipped their hand” as to how they would assess [dailaiffi on
remand).

Accordingly, the Court is inclined to grataintiff's requestind does sm the absence of
oppogtion. The Fund must pay Plaintiff the full benefits to which he is entitled under the Plan
(retroactive and prospective), as well as prejudgment interest at the rate ofsefAnpto N.Y.
C.P.L.R. 8§ 5004° See, e.gJarosz v. Am. Axle & Mfg., In872 F. Supp. 3d 163, 182 (W.D.N.Y.

2019).

D. Plaintiff is Entitled to Reasonable Attorneys’ Fees

ERISA’s feeshifting provision provides that a district court may in its discretion “allow a
reasonable attorney’s fee and costs . . . to either party.” 29 U.S.C. § 1132(g)(1). Cotgmessli
this provision to encourage beneficiaries to enforce their statutory fdmachie v. Liberty Life
Assurance Co. of Bostprd5F.3d 41, 4546 (2d Cir. 2014) (internal quotation marks and citations
omitted). “[T]he poper standard for determining whether a fee claimant is eligib[edoh] fees
is whether the claimant has achieved ‘some degree of success on the mérdasggaint v. JJ
Weiser, InG. 648 F.3d 108, 110 (2d Cir. 201Given that Plaintiff is the pwailing party, his
motion for reasonable attorneys’ fees is grarBes DonachieZ45 F.3d at 47 (“In this case, there

IS no question that [Plaintiff], as the prevailing party, was eligiblerf@veard of attorneys’ fees.”).

5 The Second Circuit has identified the following factors as relevant inndieiag whether to award prejudgment
interest:(i) the need to fully compensate the wronged party for actual damagesesl/ffii) considerations of fairness
and the relative equities of the award, (iii) the remedial purpose of the statlteed) and/or (iv) such other general
principles as are deemed relevant by the codoes v. UNUM Life Ins. Co. of An223 F.3d 130, 1380 (2d Cir.
2000)(quotingSEC v. First Jersey Sec., Int01 F.3d 1450, 1476 (2d Cir. 1996Having considered these factors
in this case, the Court finds them to counsel in favor of such an award.
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Accordingly, Plaintiff shall submit a declaration or affidavit detailing the amount of his
reasonable attorneys’ fees within 30 days; the Fund shall be permitted to respond no later than
three weeks after that date; and Plaintiff shall be permitted to reply no later than one week after

the date of Defendant’s response, if any.
IV.  CONCLUSION

For the foregoing reasons, Plaintiff’s motion for summary judgment is GRANTED and
Defendants’ cross-motion for summary judgment.is DENIED. The Fund must pay Plaintiff the full
benefits to which he is entitled under the Plan (retroactive and prospective), together with
prejudgment interest at the rate of 9%. Judgment will be entered upon the parties’ submission of
costs and fees associated with this lawsuit. The Clerk of the Court is respectfully directed to

terminate the motions at ECF Nos. 33 & 37.

SO ORDERED:

Dated: August 23, 2019

White Plains, New York {’/ /tfw::"?mmw”

NELSON S. ROMAN

United States District Judge
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