In Re: Sammy Eljamal

- UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

In re:
SAMMY ELJAMAL,

Debtor.

SAMMY ELJAMAL, individually and as Managing
Member of NY FUEL HOLDINGS, LLC; NY
FUEL DISTRIBUTORS, LLC; NY DEALER
STATIONS, LLC; NY DEALER STATIONS
MANAGEMENT, on behalf of himself as an
investor of NY FUEL HOLDINGS, LLC; METRO
NY DEALER STATIONS, LLC, and all other
investors therein,

Plaintiffs,
-against-

JAMES A. WEIL, LEON SILVERMAN, NY FUEL
HOLDINGS, LLC; METRO NY DEALER
STATIONS, LLC; NY DEALER STATIONS
MANAGEMENT, LLC; NY FUEL
DISTRIBUTORS, LLC; NY DEALER STATIONS
LLC, and AMSTERDAM 181 REALTY LLC

Defendants.

NELSON S. ROMAN, United States District Judge:
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The origins of this case rest in the Commercial Division of New York State Supreme Court,

Westchester County (the “State Court Action”). In that court, Plaintiff/Debtor Sammy Eljamal

(*“Debtor”) initiated an action against James A. Weil (“Weil™), Leon Silverman (“Silverman”), NY

Fuel Holdings, L.I.C (“NYFH”), Metro NY Dealer Stations, LLC (“Metro”), NY Dealer Stations

Management, LLC (“NYDSM?”), NY Fuel Distributors, LLC (“NYFD”), and Amsterdam 181

Realty, LLC (*Amsterdam™) (collectively, “Defendants” or “Appellants™).

(See Appellants’

Motion for Leave to Appeal (“App. Mot.””) (ECF No. 3), Ex. D.) After filing a Voluntary Chapter
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11 Petition in the United States Bankruptcy Court for the SouthemndDisf New York (the
“Bankruptcy Court”), Debtor’s State Court Action was removetetteral court and referred to
the Bankruptcy Court.(SeeApp. Mot. 191,10.) Debtor thereafter filed a motion for summary
judgment on the issue of his ownership in NYFH, Metro, and NYDSM (collectively, the
“Companies”), and on Decerab28, 2016, Judge Robert D. Drain of the Bankruptcy Court issued
an Ordemon Debtor’'s motion concludingjnter alia, that Debtor held a 50% interest in owstap
of the Companies (the “Dember28 Decision”). [d., Ex. G.) Presently before the Court is
Appellans’ Motion for Leave to Appeal th aspect of the Decemb@8 Decision. For the
following reasons, Appellast Motion isDENIED.!

BACKGROUND

In June of 2010, Weil and Silvermen, as well as others, joined Debtor in a $50 million
business venture to purchase and lease “approximately ninety (90) New Yod¥ice stations”
and to sell fuel to them.SgeApp. Mot. 2.) In connection with this business ventux&;FH,
Metro, and NYDS entered infOperating Agreements with Debtor, that governegdr alia, the
distributions of net cash flow and the Debtor’s ownership in the Compatge§ 3, 13-14.)

Overall, Debtor’s State Court Action asserteariousclaims for breaclof the Operating
Agreements (App. Mot. 15 Ex. D) In answering these claim¥yeil and Silvermarasserted
numerous counterclaims against Debtor, including a claim seeking declatadgrgent that,
pursuant to the Operating Agreemeimsptor’s interest in th€ompanies wa8.627%. [d. 19,

Ex. E.) In September of 2015, the case was removed to federal court and referred to the Bankruptcy

LIn Appellans’ Brief, the first argmentcontendghat the Decembe8 Decision is a final order, and thus appealable
as of right. $eeAppellant’s Brief in Support of their Motion for Leave to Appeal (“App.”"B(ECF No. 4) a8-10)
After filing their brief, Appellants filed a letter to this Court dateduary 31, 2017, withdrawing this argumerged
ECF No. 6.) The Court need ordgldress the remainder of Appellants’ arguments: (1) whether this IRt
order ripe for appeal; and (2) if not, whether this Court will exeitdsdiscretion in allowing an interlocutoappeal.
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Court as an adversary proceeding connected to Debtor’s Chapter 11 Bankrupt@astimatiated
in June of 2015. 14. 111, 10.)

The following year, Debtor moved for summary judgnmerdJudge Drain issued an order
which granted some aspects of Debtor's motion, but denied others, finding thawasia
appropriate.(App. Mot., Ex. G.) Relevant to Appellant’s Motion, Judgeaibrheld that since the
Companies’ inception, Debtor has had “a 50% ownership in NY Fuel Holdings, LLC, M¥tro
Dealer Stations, LLC and NY Dealer Stations Management, LL{@.) Judge Drain otherwise
granted summary judgment in Debtor’'s favor on the issue of breach of contract based on
Appellants’ “failures to make proper distributions to [Debtor] pursuant to Sectiono?.ttie
Operating Agreementbut heldthata material issue of fact existed as to whether the Operating
Agreements were breachedth respect to payments due to Debtor under Section 7.1¢f)) (
Appellants now argue that they are entitled to review of that portion the Dec@&IDecision
that held that Debtor owns a 50% interest in the Companies, on grounds that: (1) the srder fall
into the collateral order doctrine; and to the extent that it does not, (2) thatotiis sbould
exercise its discretion to permit the appeal.

DISCUSSION

A district court has “appellate jurisdiction over bankruptcy court rulés.te AroChem
Corp, 176 F.3d 610, 618d Cir. 1999). The general rule is that “a party is entitled to a single
appeal, to be deferred until final judgment has been enteretd Ashmore v. CGI Grp., Inc860
F.3d 80, 88 (2d Cir. 201 (jyuotingDig. Equip. Corp. v. Desktop Direct, In&11 U.S. 863, 868
(1994)) see also In re Enron Creditors Recovery CoAdl0 B.R. 374, 378 (S.D.N.Y. 2008)
(noting that the general rule of finality applies to appeals from bankruptcy sowdilh Though

“final orders of the bankruptcy court may be appealed to the district cooft raght, see28



U.S.C. 8158(a)(1), appeals from nonfinal bankruptcy court orders may be taken only ‘with leave
of the district courtid. 8§ 158(a)(3),”In re AroChem Corp.176 F.3d at 68 (intermal quoations
omitted), or through the collateral order doctrilrere Adelpia Commc’ns Corp333 B.R. 649,

657 (S.D.N.Y. 2005).

l. Collateral Order Doctrine

Orders that fall into the collateral order doctrine are immediately appealdidedoctrine
covers “a srall classof ‘collateral’ rulings that do not terminate the litigation in the court below
but are nonetheless sufficiently ‘final’ and distinct from the merits to peaable without waiting
for a final judgment to be enteredLliberty Synergistics Ina:.. Microflo Ltd, 718 F.3d 138, 146
(2d Cir. 2013).Suchnon{inal orders can be reviewédhen they: [1] conclusively determine the
disputed question, [2] resolve an important issue completely separate from tiseofrtbg action,
and [3] [are] effectively unreviewable on appeal from a final judgmehsfimore 860 F.3d at 87
(quotingFischer v. N.Y. State Dep’t of LaB12 F.3d 268, 273 (2d Cir. 2016)) (internal quotations
omitted). In light of the general rule against permitting fforal appealsthe collateral order
doctrine conditions are “stringent and must be kept so; otherwise, the underlying dedtrine
overpower the substantial finality interests.” Id.; see also United States v. Prevezon Holdings
Ltd., 839 F.3d 227, 236 (2d Cir. 26) (noting that “[tlhe class of collateral orders as to which
interlocutory review is permitted. .must remain narrow and selective in its membef3hip
Consequently, the “justification for immediate appealmust besufficiently strong,”Ernst v.
Carrigan, 814 F.3d 116, 119 (2d Cir. 201@)nternal quotations omitted), andll three
requirements must be met to apply the doctringe Adelphia 333 B.R. at 658.Appellants’
Motion fails as they are unable to meet the second and third prongs.

To meet the second prong, the issue must be “significantly differentamckptually

distinct from the factelated legal issues that likely underlie the plaintiff's claim on the merits.”
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Ernst 814 F.3dat 119 (quotinglohnson v. Jone$15 U.S. 304, 314 (1995)) (internal quotations
omitted). Where a Court has to “evaluate in detail the merits of a plaintiff's clairttieoissue
up for appeal, the claim cannot be said to be completely separate from the ideif$®cond
prong not met because court hagvaluate merits on the motion at issu@uestions appropriate
for immediate appeal exist “where purely legal matters are at istiulgetty Synergistics Inc. v.
Microflo Ltd., 718 F.3d 138, 148 (2d Cir. 2013) (quotidghnson 515 U.S. at 316) (inteah
guotations omitted). Where, as here, the issue is tiedcemtsal claim on the merits of an
adversary proceeding, it cannot lagdsthat the claim is distineind separate from the meritSee
In re Tronox Inc. 855 F.3d 84, 96 n. 17 (2d Cir. 20iwpting that an order “at the heart of the
merits of the proceedings” cannot be considered collatérab 1Bl Sec. Sery174 B.R. 664, 669
(E.D.N.Y. 1994) (second element of doctrine not met where issue was part oftticauss of
action). Here, the issue of Debtor's ownership in the Companies finenbasis of one of
Appellants’ counterclans in the adversary proceeding; it cannot be considered collateral thereto.
Indeed, Appellants’ own argument vitiates thgasitioninsofar as it states thgt]he extent of
Eljamal’'s ownership in the Companies is at the heart of the bankruptcy procéeGegApp.
Br.at 11.)

Moreover, Courts need not linger on the issue of the sufficiency of the evidence in support
of the first two elements of the doctrine where, as here, the proponent is unabteaertbet
prong —whether the order is effectively unreviewable on a final judgmEigcher, 812 F.3d at
277 (deciding applicability of collateral order doctrine on third prong alone).

Appellant’'s argumentthat the order is effectively unreviewable because, “[i]f the
bankruptcy is completed and a plan is confirmed prior to the resolution of an appeal of the

Summary Judgment Order, the appeal will be moot,” (App. Br. aisl@pavailing. Appellants



reliance on the propositiorthat “[wlhen a plan of reorganization has been substantially
consummted, an appeal is presumed niastbelied by the very authority proffered by Apellants
in support thereof (Id.) While on its face the argumesgems tenable, Appellants’ omit a critical
element-that prior to substantial consummation of the reorganization plan, the paraeshbe
burden of obtaining a stay of the bankruptcy proceeding while the attendant issues arelon appe
Seeln re Enron Corp. 326 B.R. 497, 50{S.D.N.Y. 2005) (noting that though party “was not
required to obtain a stay of the Confirmation Order prior to appealing that ordexijuts to
obtain the stay exposed [the party] to the risk that ‘the appeal in question [Wweutdhdered
moot”); In re Texaco In¢.92 B.R. 38, 45S.D.N.Y. 1988) {[l]t has been held that when
bankruptcy appellants “have failed and neglected diligently touputfse available remedies to
obtain a stay’ of the Confirmation Order and therélaye permitted such a comprehensive change
of circumstances to occur,’ it is inequitable to hear the merits of their ;dsaé Best Products
Co., Inc, 177 B.R. 791, 803 (S.D.N.Y. 1995) (noting that the burden is on “thgmailing
party, to ensure that its appeal did not become moétppellants proffer no other arguments in
support of their claim that the December@&isionfalls within the collateral order doctrine, and
thus have failed to convince this Court to apply the doctrine.

Even if they had, the issue they seek to apmeabt effectively unreviewable. In the
context of Bankruptcy cases, an order is considered final, and thus appealalighaswhere it
“finally dispose[s] ofdiscretedisputes within the larger casdn re Duke & Benedict, Inc278
B.R. 334, 341 (S.D.N.Y. 2002), such as orders that resalvetiversary proceeuj within the
bankruptcy action,id. (quotingln re Chateaugay Corp.922 F.2d 86, 90 (2d Cir. 1990)) (internal
alternations and quotations omittedThe December 28ecisiondid not dispose of the entire

adversary proceedings it denied one of the grounds for summary judgment; however, when the



adversary proceeding is concluded, the resulting order will be a final orderladgbpea of right
and Appellants will have an opportunity to seek revievita declaration that Debtor is entitled to
50% ownership in the CompanieSee In re IBlI Sec. Sey\l74 B.R.at 669 (noting that issue in
bankruptcy court’s partial summary judgment order could be “reviewed on appeahffinal
judgment”). The collateral order doctrins inapplicable

. Section 158(a)(3)

A district court may otherwise grant leaveagpeal pursuant to 28 U.S.&€158(a)(3).See
In re AroChem Corp.176 F.3d at 618. In assessing whether “leave to appeal should be granted,
district courts apply the standards prescribed in 28 U&1292(b),” which coveinterlocutory
appeals from district courtsin re Residential Capital, LLCNo. 14CV-9711(RJS), 2015 WL
5729702, at *4 (S.D.N.Y. Sept. 30, 2015). A court may grant an interlocutory appeal where: (1)
the order “involves a controlling question of law”; (2) there is “substantial grourdifference
of opinion”; and (3) “immediate appeal from the order may materially advance tthreatel
termination of the litigation.” 28 U.S.®.1929(b). Interlocutory appealfioweverare “strongly
disfavored in federal practice and should only be grantetiyratn re Anderson550 B.R. 228,
236 (S.D.N.Y. 2016), therefore, the proponent bears the burden of demonstratieytiterad
circumstances that overcome the general aversion to piecemeal litigation aryddgiséifting
from the basic policy of postporg appellate review until after the entry of a final judgment,”
Picard v. Estate of Madqffi64 B.R. 578, 582 (S.D.N.Y. 201@0uotingIn re Bernard L. Madoff
Inv. Sec. LLC (In re MadoffNo. 11 MC 0012(KMW), 2011 WL 3897970, at *3 (S.D.N.Y. Aug.
31, 2011)) (internal quotations and alterations omitted). Appellants cannot meet this burden.
The issue regarding Debtor’'s ownership interest in the Companigst a controlling
guestion of law “A question of law is ‘a pure question of law that the reviewdogrt could

decide quickly and cleanly without having to study the recor@Henault v. Gen. Motors LLC
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No. 16CV-3764(RA), 2017 WL 698387, at *2 (S.D.N.Y. Feb. 21, 201@)re Lehman Bros.
Holdings, Inc, 422 B.R. 403, 406 (S.D.N.Y. 2009). Thepment musialsodemonstrate that
“reversal of the bankruptcy court’s order would (1) terminate the action or (8jiatly affect the
outcome of the litigation.Picard, 464 B.R. at 582. While the issue of Debtor’s ownership interest
is of centraimportance to the adversary proceeding, its resolution tur@squestiomf contract
interpretation (seeApp. Br. at 15), hardly the type of issue contemplated by the interlocutory
appeal exception to the general rule favoring finakge Chenaulf 2017 WL 698387, at *4
(though contract’s meanings generally “considered to be a question of law for the court, a
qguestion of contract interpretation typicallynsta ‘controlling question of law’ that serves as a
basis for interlocutory appeal”) (emphaaddedt Liberty Mut. Ins. Co. v. The Fairbanks C208

F. Supp. 3d545, 54647 (S.D.N.Y. 2016)Aristocrat Leisure Ltdy. Deutsche Bank Trust Co.
Ams, 426 F. Supp. 2d 125, 128 (S.D.N.Y. 2005).

Moreover, there is no evidence that interlocutory appealldvmaterially advance the
outcome of the adversary proceeding. Appellants’ conclusory argument to the ycomtrar
unconvincing, $eeApp. Br. at 17), particularly in light of Debtsrpaosition that this issue is only
one of eight to be resolved in the adversary proceediipis Court declines to exercise its
discretion under Section 158(a)(Hee Liberty Mut.208 F.Supp. 3dat 547 (declining to exercise
discretion where no controlling question of law and no evidence that appeal would fgaterial
advance the litigation).

CONCLUSION

In accordance with the foregoing, Appellants’ Motion for leave to appeal is desitd a

December 2®ecision is annterlocutory ordenot immediately appealable under the collateral

order doctrine and this Court otherwise declines to exercise its discretianSeutien 158(a)(3)



to permit appeal thereof. The Clerk of the Court is respectfully directed to terminate the motion

at ECF No. 3. The Clerk of the Court is further respectfully directed to terminate the appeal.

Dated: June 29, 2018 SO ORDERED:

White Plains, New York @

NELSON S. ROMAN
United States District Judge
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