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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

JOHNNY CALVIN HARTWELL, SR,
Plaintiff,

V.

MEMORANDUM OPINION
AND ORDER

DEPARTMENT OF CORRECTIONS AND
COMMUNITY SUPERVISION; SULLIVAN
CORR. FAC. SUPT. WILLIAM F. KEYSER,;
DEPUTY SUPT. SECURITY MARK ROYCE;
DEPUTY SUPT. SECURITY RUSSO; C.O.
WILLIAM ROYS; C.O. WILLY; C.O.
KINNEY,

17 CV 684 (VB)

Defendants.

Briccetti, J:

Plaintiff Johnny Calvin HartwellSr., brings this action under 42 U.S.C. § 1983, alleging
defendants employed by Department of Corrections and Community Supe(Vi3@GCS)
violated his constitutional rights whilee was incarcerated at Sullivan Correctional Facility.

Pending before the Court is plaintiff’s motion for reconsideration of a portion of the
Court’s March 21, 2019, Opinion and Order (Doc. #102), granting defendants’ motion to dismiss
claims against defendarfBsillivan Supt. Keyser, Dep. Supt. Russorr€ction Officer (“C.O.”)
Kinney, and C.O. Wiltsié. (Doc. #113. Plaintiff seeks reconsideration only as to Supt. Keyser.
(Doc. #117 at 1 n.1).

For the reasons set forth below, the motion for reconsidenatiBENIED.

“To prevail on a motion for reconsideration, the movant must demonsirate *

intervening change afontrolling law, the availability of new evidence, or the need to correct a

clear error or prevent manifest injustite Catskill Dev., L.L.C. v. Park Place Entm’t Corp., 154

! Incorrectly sued herein as Willy.
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F. Supp. 2d 696, 701 (S.D.N.Y. 2001) (quoting Doe v. N.Y.C. Dep’t of Soc. Servs., 709 F.2d

782, 789 (2d Cir. 1983)). Such a motion should be granted only when the Court has overlooked
facts or precedent that might have altered the conclusion reached in the earlien.d8tisader

v. CSX Transp., Inc., 70 F.3d 255, 257 (2d Cir.9)98eeS.D.N.Y. LocalCiv. R. 6.3. The

movant’s burden is weighty to avoid “wasteful repetition of arguments alreadgdyrief

considered and decided.” Weissman v. Fruchtman, 124 F.R.D. 559, 560 (S.D.N.Y. 1989).

The motion must berfarrowly construed anstrictly applied in order to discourage
litigants from making repetitive arguments on issues that have been thoroughiecethby the

court.” Range Rd. Music, Inc., v. Music Sales Corp., 90 F. Supp. 2d 390, 391-92 (S.D.N.Y.

2000). Further, the motion “may not . . . advance new facts, issues, or arguments not previously

presented to the Court.” Morse/Diesel, Inc. v. Fid. & Deposit Co. of Md., 768 F. Supp. 115, 116

(S.D.N.Y. 1991). This limitation ensures finality armutévent[s] the practice of a iog party
examining a decision and then plugging the gaps of a lost motion with additionakthatte

Carolco Pictures, Inc. v. Sirota, 700 F. Supp. 169, 170 (S.D.N.Y. 1988) (internal quotation marks

and citation omitted

Plaintiff’s allegations can be sumarized as follows: Heeporteddefendant C.QRoysto
the DOCCS Inspector Genegdter witnessingRoysassault &ullivan inmatein retaliationfor
which Roys sexually assaultgdiaintiff. Plaintiff reported tht assault to Supt. Keyser and other
officials who failed to act. C.O. Roys thdirected another inmate to stab plaintiff while another
correctional officewatched and did not intervene.

The Court dismissedaintiff's claims againsRusso, Kinney, Keyseand Wiltsie inthe
third amended complaint becaysaintiff’'s claimswere untimely and did not relate back under

Rule 15(c) of the Federal Rules of Civil Procedure, which requires defendaetsrtaotice



that plaintiff intended to proceed against thedeeMar. 21, 2019, Tr. at 8egalsoHogan v.
Fischer 738 F.3d 509, 517 (2d Cir. 2013).

Plaintiff argueghe Court shouldeconsidedismissing claims against Supt. Keyser,
because plaintiff's claims agairSupt. Keyser were not untimedgthe statute of limitations
was tolled based gplaintiff's pending grievance and thiéstrict court’s temporarytransfer of
the case to the ited SatesDistrict Court for the Northern District of New YarKDoc. #114
(“Pl. Br.”) at 2-3). Plaintiff alsomaintains reconsideration will prevent manifest injustice

The Court finds reconsideration is not appropriate here.

Plaintiff improperlyadvances new facts and new legal argus@sto why the claims
against Supt. Keyser should proceé&dtst, plaintiff argues the Court overlooked the fact that
plaintiff nameal Supt. Keyser in plaintiff's second amended complaint (Doc. #27), not only in his
initially filed complaint (Doc. #2).However, plaintiff neveargued his claims againSupt.
Keyserrelated back tthe second amended complaint. More importantly, howéwerfact
remainsthat Supt. Keyser was never served with the second amended comlaththerefore,
he was not on notice that plaintiff sought to proceed against him within the limitatioog. pe

Hogan v. Fischei738 F.3dat517 (permitting amendment under the relation back doctrine when

“that partyknew or should have known that, but for a mistake of identity, the original action

would have been brought againg}.it

2 While plaintiff attempted to name Supt. Keyseaisecond amended complaithe

Court did not granplaintiff leave to replead claimsn a second amended complaagainst any
defendanexceptthe“John Doe” inmate. (Doc. #16 at 5 (allowing plaintiff “to file a second
amendedomplaintnaming the John Doe defendgit’Moreover, plaintiff filed the second
amended complaint without naming the John Doe inmate and naming previously dismissed
defendants Supt. Keyser and Commissioner Annucci. (Doc. #27). Accordingly, the Court did
not err in failing to direct service upon Supt. Keyser; plaintiff sought to amehdwithe

Court’s leave or his adversary’s consent.




Second plaintiff now contends-fer the first time—thathis claims were in fadtmely
against Supt. Keyser because of tolling and therts transfeof this casdo the Northern
District of New York On reconsideration, a motion “may not advance new facts, issues, or

arguments not previously presented to the Couvidrse/Diesel, Inc. v. Fid. & Deposit Co. of

Md., 768 F. Suppat 116. Therefore plaintiff fails to demonstratthe Court overlookd
controlling law or facts.

Plaintiff alsocontends the Court should grant reconsideration to prevent manifest
injustice. However, the principal claims this casewhich are aserted gainst C.ORoys and
C.0.Royce, will proceed Paintiff fails to explain why dismissing tirdearred claims against a
third defendant constitusamanifest injustice.

Accordingly, plaintiff's motion for reconsideration is DENIED.

The Clerk is directed to terminate the motidboc. #113).

Dated:June 13, 2019
White Plains, NY

SOORDERED:

Ve

Vincent L. Briccetti
United States District Judge
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