Harris v. Westchester County Department of Corrections et al Doc. 70

UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

SAMUEL J. SMOLEN
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No. 16CV-2417(KMK)

OPINION & ORDER

C.O0. M. WESLEY et al,

Defendants.

Appearances

Samuel J. Smolen, Jr.
Fallsburg NY
Pro Se Plaintiff
Julinda A. Dawkins, Esq.
New York State Office of the Attorney General
New York, NY
Counsel for Defendants
KENNETH M. KARAS, District Judge:
Samuel J. Smolen, JfPlaintiff’) , currently incarcerated at SilgingCorrectional
Facility (“Sing Sing”), brings this pro séction, pursuant to 42 U.S.C. § 1988d state law

againstnumerous officialsit Green HaverCorrectional Facilitycollectively, “Defendants”}

! Defendants areC.O. M. Wesley (“Wesley”), C.O. W. Stevens (“Stevens”), C.O. C.
Lampon (“Lampon”), C.O. N. Dapcevic (“Dapcevic”), C.O. R. Arnold (“Arnold”), RN A.
Salmela (“Nursesalmela”), C.O. D. Huttel (“Huttel”), C.O. M. Veninero (“Veninero”), Sgt.
Duane A. Malark (“Malark), Sgt. Kevin O’Connor (“O’Connor”), C.O. Darrick G. Pollic
(“Pollic™), Mr. Scharfenberg (“Scharfenberg”), Ms. Dunn (“Dunn”), C.O. Mark &lk&r
(“Walker”), C.O. Juan A VelazquezV\tlazque”), C.O. R. Snedeker (“Snedeker”), C.O.
Michael J. Connelly (“Connelly”), RN Adrian BowdenNUrseBowden’), CO. Robert Pressley
(“Pressley”), Sgt. Ronald G. Cabral (“Cabral”), Sgt. William Leee§l), D.S.S. Edward
Burnett (“Burnett”), Asst. Investigator Thomas Todd (“Todd”), Asst. Ingesbr Mark J. Miller
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Plaintiff allegesthatDefendants violated his constitutional rightSeé generalhAm. Compl.
(Dkt. No. 73).) Before the Couris a Partial Motion to Dismisghe “Motion”) submitted by
Wesley, Stevens, Lampon, Dapcevic, Arn®ldyse SalmelaHuttel, Veninero, Malark,
O’Connor, Pollic, Levine, e, Walker, Snedeker, NurBewden, Cabral, Burnett, Todd, Miller,
Holland, Prack, Gaglioti, Velazquez, Colton, Stanaway, and Forman (collgc¢tideving
Defendants”)pursuant to Federal Rule of Civil Procedure 12(b)(&eelot. of Mot.; Defs.’
Mem. of Law in Supp. of Mot. (“Defs.” Mem.”Okt. Nos. 93, 94)3 2 For the following
reasons, the Motiois granted

|. Background

A. FactuaBackground

The following facts are drawn from Plaintiffsmended Complairdnd are taken as true
for the purpose of resolving the instant Motion.
Plaintiff alleges that, while incarcerated@ieen Haven Correctional Facility (“Green

Haven”) he was assaulted by several correction officers on March 30 and March 31, 2013. (Am.

(“Miller”), Asst. Investigator Douglas Holland (“Hahd”), Bruce Levine (“Levine”), Director
Albert Prack (“Prack”), Mary C. Gaglioti (“Gaglioti”), Sgt. Bruce Forman (“Forman”),
Empire State Ambulance (“Empire State”), C.O. Donald J. Hobson (“Hobson”), Msa Laur
Stanaway (“Stanaway”), and Sgt. Daniel ©al (“Colton”).

2 The Court notes that Hobson has thus far not been properly se8esbDk{. No. 81.)
Further, counsel for Moving Defendantsmiat move for dismissal of Plaintiff's Eighth
Amendment excessive use of force claims against Wesley, Stdxampon, Connelly, Pressley,
Pollic, Hobson, and CabralS¢eDefs.” Mem. 1 n.2.)

3 Moving Defendants’ counsel notes that they also represent Connelly anéPaessl
that they filed an Answer on their behalf on July 17, 2018. (Defs.” Mem. 1 n.1.) Counsel do not
represent Hobsgrscharfenbey, or Dunn. Id.)



Compl. 10.} Subsequent to the assaBliaintiff was allegedly denied medical treatment and
becanethe subject oh false misbehavior report and subsequent disciplinary hearing in which he
was allegedlyenied due processld(at 1Q 17)

1. First Assault

Plaintiff alleges that, on March 30, 2013, at around 1:00 pfesley pushed P liaiiff
into a “wooden mail box attached to the bars of the officer’s statitveh Plaintiff was
attempting to “retrieve [his] kosher food tray.ld.(at10.) The corner of the wooden mailbox
allegedly “ripped into [Plaintiff's] upper right bicep” which “[tore] out tisseéc.” (d.) Wesley
then allegedly knocked Plaintiff on to the floor, and Lampon reached through the barshito punc
Plaintiff “sevesrl times about the rear and sides of [Plaintiff’'s] head” while Plaintiff viahe
floor. (Id.) Stevens also allegedly punched and kicked Plaintiff “about the head and body.”
(Id.) Wesley allegedly sat on top of Plaintiff as Plaintiff “laid on [his¢kd’ on the floor and
continued punching Plaintiff “about the head, ears, and bodlg.) When Plaintiff attempted to
defend himself, Wesley allegedly grabbed Plaintiff's right hand and &digtis]right ring
finger until” it brokeand cominued punchig Plaintiff until otherofficers arrived (Id.) Plaintiff
also alleges that Wesley, Stevens, and Lampon “denied [Plaintiff] madiaahent.” [d.)

Plaintiff furtherallegesthat, after the assau@apcevic and Arnold handcuffed Plaintiff
with “excessive forcé “causing pain to [Plaintif§] injuries sustained in [the] assault.ld (at

11.)

4 Citations to the Amended Complaint refer to the EBEBfmped page numbers at the top
right corner of the page.



2. Medical Care

Following the assault, Dapcevic and Arnold allegedly did not provide Plaintiff with
“prompt medical treatment.”ld.) Plaintiff also alleges that Malark, Huttel, Veninero,
O’Connor, and Forman all knew that Plaintiff was laying “face down iBléek” in “severe
pain and all failed to provide [Plaintiff] with prompt medical treatmenkd’) (

Subsequently, it appears that Plaintiff was given medical care of somd>taintiff
aleges that Coltofifailed to insure . . . prompt and proper medical treatment” and instead “stood
by and allowed” Nurs8almelato “underfeport Plaintiff's injuries. (d.) Plaintiff alleges that
Nurse Salmelédeliberately and intentionally... failed to provide [Plaintiff] with prompt and
proper medical treatment and failed to [send Plaintiff] to the facility’'s emeygeoni or to an
outside hospital for medical treatmenkd.)

Plaintiff then claims he had a seizur@d. at 12.) At this point, Walker and Velazquez,
while attempting to transport Plaintiff from his cell to a stretcher, allegedhgfled Plaintiff's]
right arm against the steel bars, pushing [Plaintiff's] bone in [his] right ethdwf alignment.”
(Id.) Plaintiff alleges that this occurred because Walker and Velazquez wers/ingt giéention
to where they were goingld() Plaintiff also alleges that Colton was negligent in supervising
Plaintiff's transport to the facility’s emergency roonid.)

Plaintiff thenclaims that “upon [his] arrival in thdacility’s emergeng room” Nurse
Salmela Darrick, Pollic, and Snedeker all filed a false misbehavior report againstifPla
accusing him of spitting iNurse Salmela face while Plaintifivaslying on the gurney. Id.)
Plaintiff claims this wouldhot have been possible because he was “wearing a neck brace” and
“in a semiconscious state.”lq.) Plaintiff claims he was also “denied medical treatment” for his

“injuries, including [his] seizure” pNurse Salmela(ld.) Plaintiff also alleges that all who



were present (apparently, Nurse SalmBlarrick, Pollic, Snedeker, Colton, Scharfenberg, and
Dunn) denied Plaintiff the use of a urinal, which caused Plaintiff to urinate itokhes and on
the gurney. Ifl. at 12-13.) Scharfenberg theallegedly turned to Darrick, Pollic, Snedeker, and
Colton and informed them that he “would turn around out of view and not witness [them]
physically assault [Plaintiff] if they had a desire to do sdd’ &t 13.) Plaintiff also alleges that
Scharfenberg and Dunn denied him medical treatment and the use of a urinal witéhwdai
eventually transported to an outside hospital, “claiming they didn’t have one in the acgula
(Id.) Plaintiff once again alleges he urinated on his clothes and the guttgy.During
transport to the outside hospital, Plaintiff also alleges that Colton and Hobson providétf Pla
with a size twelve pair of boots even thoughears a size sevenld(at 13-14.) Plantiff also
alleges that Pollic and Hobson warned Plaintiff that he would be “assaulted agairieonc
returned tdGreen Haven (Id. at 14.)

3. Second Assault

While Plaintiff was in an “isolation room in the facility’s infirmary,” early on the
morning of March 31, 2013, Connelly, Pressley, Pollic, and Hohbegedly assaulted Plaintiff.
(Id.) They allegedly “took turns punching [Plaintiff] with closed fists numerousgiabout
[Plaintiff's] head, ears, and body.'Id() Plaintiff allegestiat Cabral “watched from outside . . .
through a large clear window” and “did nothing to stop” the officers who were dlfege
assaulting Plaintiff. 1¢l. at 14-15.) Plaintiff allegedly asked Cabral for help and medical
treatment but was apparently igndre(d. at 15) Plaintiff alsoalleges that he pressed the

medical call button “numerous times,” Bditirse Bowdena nurse at the facilitygnored his

® The Court notes that it is unclear whether Plaintiff alleged two separate mscakio
being denied access to a urinal or whether he repeats one invigent
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calls. (d.) As a result, Plaintiff “bled from both ears” and experienced “a severe headdche an
pain allover [his] body.” [d.)

4. Failures to Investigate

Plaintiff alleges that, prioto these assaults, he had notified Lee, the Superintendent, and
Burnett aDeputy Superintereht,that officers were “making threats to harm” Plaintiffd. @t
15.) Plaintiff alleges that they ignored his letterd &ook no action[] to protect” Plaintiff. Id.)
Plaintiff also alleges that Todd and Miller both ignored an email sent by Plaifrigisl
on March 22, 2013, which stated that Plairtigifd received “serious threats” from Green Haven
staff. (d. at 6.) Miller allegedly responded to the email, indicating that he would put the
friend’s complaint in for “processing” but “failed to take immediate actigorédect” Plaintiff.
(Id.)
Plaintiff further alleges that, after the assaults described ablmiland “failed to
conduct a thorough investigation into [Plaintiff's] allegations” regardin@#saults. I¢.)

5. Disciplinary Hearing

Following the assaults, Plaintiff was subjected to a disciplinary heagagdiaeg the
misbehaior report chargindplaintiff with spitting in Nurse Salmela’s fadellowing his alleged
seizure. Id. at 12, 17.) Plaintiff alleges that Holland’s failure to investigate the undgrlyin
assaults deprived Plaintiff of due process and equal protectohrat 6.) Plaintiff also alleges
that Levine, the hearing officer presiding over his disciplinary headiexgied Plaintiff
“witnesses, medical reports, photos of injuries, a responsible tier assistambcumentary
evidence, . . . fad] access to a [] taped interview with one of [Plaintiff's] requestedesges.”
(Id. at17.) Plaintiff alleges there were “violation[s] of departmental policies andgahares,”

such as having a correction officer approach inmate witnesses regaelmgillingness to



testify instead of Plaintiff's assistantld( Levine’s subsequent “statement of evideneay
according to Plaintiffjindecipherable,” and Levine was generally allegedly “not an impartial
hearing officer.” [d.)

Plaintiff also alleges that his assistant, Gaglioti, did not provide him with adequate
assistance for the hearing becausefaited to“interview [Plaintiff's] requested witnesses,
obtain crucial evidentiary documentsggllect . . . witness[] refusal to testiformd,] [and] . . .
to obtain names and title[s] of all witnesses that were present in the facility’'gesmogroom”
on March 30, 2013.1d.) Plaintiff also alleges that Prack, Director of Special Housing for the
New York Department of Correction and Community Supervision (‘DOCCS”), tfade
conduct a thorough and impartial review” of Plaintiff's disciplinary hearing on apfldaat
18-19.)

Finally, Plaintiffalleges that Stanaway, a Freedom of Information Law (“FOIL”) Officer
at Green Haven, repeatedly ignored or denied Plaintiff's FOIL reques®I#atiff filed at
Green Haven from October 2012 to August 2018. at 19) Stanawaylso allegedly refused
or ignored Plaintiff’'s requests to hear the tapes from two of Plaintiff's diisaip hearings.

(1d.)

B. Procedural History

Plaintiff filed his Complaint and application to proceedamifiapauperis (“IFP”) on
March 31, 2016. (Dkt. Nos. 1, 2.) The Court granted IFP status on April 4, 2016. (Dkt. No. 4.)
Plaintiff filed the ogerativeAmended Complaint, naming additional defendants, on February 22,
2018. (Dkt. No. 73.) Moving Defendants filed their Motion on September 7, 2018. (Not. of
Mot.; Defs.” Mem.) Subsequently, Plaintiff asked for an extension of timepomdson

October 18, 2018, and the Court granted Plaintiff 30 additional days to respond on October 18,



2018. (Dkt. Nos. 95, 96.) By December 14, 2018, Plaintiff still had not responded to the
Motion, and the Court considered the Motion fully submitiedecember, 2018. (Dkt. Nos.
97, 98)

[l. Discussion

A. Standard of Review

The Supreme Court has held that, while a complaint “does not need detailed factual
allegations” to survive a motion to dismiss, “a plaintiff's obligation to provide thergls of his
entitlement to relief requires more than labels and conclusions, and a forreaittion of the
elements of a cause of action will not dd&&ll Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)
(citations, quotation marks, and alterations omitted). Indeed, Rule 8 of the FedesabR0ivil
Procedure “demands more than an unadorned, the-defendant-unldvafutigdme accusation.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009). “Nor does a complaint suffice if it tenders naked
assertions deid of further factual enhancementd. (quotation marks and alteration omitted).
Rather, a complaint’s “[flactual allegations must be enough to raise aaigHief above the
speculative level. " Twombly 550 U.S. at 555. Although “once a clainslmeen stated
adequately, it may be supported by showing any set of facts consistent vatlegfagions in the
complaint,”id. at 563, and a plaintiff need allege “only enough facts to state a claim tamalief
is plausible on its facejd. at 570, if a plaintiff has not “nudged [his or her] claim[] across the
line from conceivable to plausible, the[] complaint must be dismisgkdsee also Igbal556
U.S. at 679 (“Determining whether a complaint states a plausible claim fémwwilie. . be a
contextspecific task that requires the reviewing court to draw on its judiciarexpe and
common sense. But where the well-pleaded facts do not permit the court to inféhamoitee

mere possibility of misconduct, the complaint has alleged — but it has not ‘showfttjat-the



pleader is entitled to relief.” (citation omitted) (second alteration in originabt{aqg Fed. R.
Civ. P. 8(a)(2)))id. at 678-79 (“Rule 8 marks a notable and generous departure from the
hypertechnical, code-pleading regime of a prior era, but it does not unlock the doors ofrdiscove
for a plaintiff armed with nothing more than conclusions.”).

In considering a motion to dismiss, the Court “must accept as true all of thd factua
allegations contained in the complainEtickson v. Parduss51 U.S. 89, 94 (2007) (per
curiam);see also Nielsen v. Rabird6 F.3d 58, 62 (2d Cir. 2014) (“In addressing the sufficiency
of a complaint we accept as true all factual allegations ” (quotation marks omitted)).
Further, “[flor the purpose of resolving [a] motion to dismiss, the Courtraw[s] all
reasonable inferences in favor of the plaintifbaniel v. T & M Prot. Res., Inc992 F. Supp. 2d
302, 304 n.1 (S.D.N.Y. 2014) (citirigoch v. Christie’s Int'l PLC699 F.3d 141, 145 (2d Cir.
2012)). Where, as here, a plaintiff proceeds pro se, the “complaint[] must be conbersly |
and interpreted to raise the strongest arguments that [it] suggeSj&Es v. Bank of Anv.23
F.3d 399, 403 (2d Cir. 2013) (per curiam) (quotation marks omitted). However, “the liberal
treatment afforded to pro se litigants does not exempt a pro se party from coepiiinc
relevant rules of procedural and substantive laBgll v. Jende|l980 F. Supp. 2d 555, 559
(S.D.N.Y. 2013) (qutation marks omittedksee also Caidor v. Onondaga Couri¢7 F.3d 601,
605 (2d Cir. 2008) (“[P]ro se litigants generally are required to inform themselgasling
procedural rules and to comply with them.” (italics and quotation marks omitted)).

Generally, “[ijn adjudicating a Rule 12(b)(6) motion, a district court must cortBne i
consideration to facts stated on the face of the complaint, in documents appended to the
complaint or incorporated in the complaint by reference, and to matters d&f pydicial notice

may be taken.”Leonard F. v. Isr. Disc. Bank of N,¥.99 F.3d 99, 107 (2d Cir. 1999) (quotation



marks and citation omitted)/Vhen a plaintiff proceeds pro se, however, the Court

may consider'materials outside the complaint to the extent that they are consistent with the
allegations in the complairit Alsaifullah v. Furco No. 12€V-2907, 2013 WL 3972514, at *4
n.3 (S.D.N.Y. Aug. 2, 2013) (quotation marks omitted).

B. Analysis

Plaintiff refers to the Eighth Amendment, Equal Protection Clause, Due Proeese Cl
“freedom of speech,” ahnegligence throughout his Amended Complaitee(generallyam.
Compl.) The Court liberally reads the Amended Complaint to assert Eighth Amerclanest
of excessive force, deliberate medical indifferefiaiyre to protect, anthadequateonditions
of confinementa Fourteenth Amendment claimwblations of poceduraldueprocessa First
Amendmentlaim of retaliation;andstate law claims afiegligenceor recklessness.

Moving Defendantgrincipally argue thaPlaintiff fails to statea deliberatemedical
indifference claimas to Wesley, Stevens, Lampon, Dapcevic, Arigldse SalmelaHuttel,
Veninero, Malark, O’ConnofNurse BowdenCabral, Colton, and Formafefs.” Mem.6),
fails to state an excessive force claim as to Dapcevic and Aritbldi (L1), fails to state any due
process claim,id. at 12), fails to plausibly allege the personal involvement of Lee, Burnett,
Holland, and Prackjd. at 17), fails to state a retaliation claindl. @t 22), fails to state an equal
protection claim,ifl. at 23). MovingDefendants alsargue thatheyare entitled to qualified
immunity, (d. at 24), and that the state law claims should be dismissed for lack of subject matter
jurisdiction, {d.). The Court will address these arguments to the extent necessary.

1. Personal Involvement

“It is well settled that, in order to establish a defendant’s individual liability in a suit

brought under 8 1983, a plaintiff must show . . . the defendant’s personal involvement in the
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alleged constitutional deprivationGrullon v. City of New Haverv20 F.3d 133, 138 (2d Cir.
2013). To establish personal involvement, a plaintiff must show that:
(1) the defendant participated directly in the alleged constitutional violatiotig(2
defendant, after being informed of the violation through a report or appeal, failed
to remedy the wrong, (3) the defendant created a policy or custom under which
unconstitutional practices occurred, or allowed the continuance of such a policy or
custom, (4) the defendant was grossly negligent in supervising subordinates who
committed the wrongful acts, or (5) the defendant exhibited delinaditierence
to the rights of inmates by failing to act on information indicating that
unconstitutional acts were occurring.
Id. at 139 (italics anduotation marks omitted) (citingolon v. Coughlin58 F.3d 865, 873 (2d
Cir. 1995)). In other words, “[b]Jecause vicarious liability is inapplicable to . . . 8§ 1983 guit
plaintiff must plead that each Government-official defendant, through theabsfiown
individual actions, has violated the Constitutiohgbal, 556 U.S. at 676. Therefore, Plaintiff
must plausibly allege that Defendants’ actions fall into one of the five categdentified
above. Seel_ebron v. MrzyglodNo. 14CV-10290, 2017 WL 365493, at *4 (S.D.N.Y. Jan. 24,
2017) (holding that the five categories “still contraifith respect to claims that do not require a
showing of discriminatory intent” postbal).
Moving Defendants argue that Plaintiff fails to plausibly allege the personal ameint

of Lee, Burnett, Holland, and Prack. (Defs.” Mem. 17.)

a. Lee and Burnett

Plaintiff's only allegation as to Lee and Burnetthat theywere given “constructive
notice” through Plaintiff's “several letters” that “officers were makingé#ts to harm
[Plaintiff].” (Am. Compl. 15.) Plaintiff offers no details as to the contdrthe threats or the
letters sent to Lee and BurneEven drawing all inferences in favor Blaintiff, “mere
knowledge and acquiescence [of a constitutional violation] cannot establish personal

involvement.” Faulk v. N.Y.C Dep't of CorrsNo. 08CV-1668, 2014 WL 239708, at *10
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(S.D.N.Y. Jan. 21, 2014) (citation and quotation marks omittealjurg to investigate claims or
incidents also desnot sufficiently allege personal involvementa constitutional violationSee
Hamilton v. Fischerl2-CV-6449, 2013 WL 3784153, at *6 (W.D.N.Y. July 18, 2013) (plaintiff
failed to plausibly allege personal involvement against defendants who meiitdy tb
investigate [an] incident” of officer misconduct)Without more, [Plaintiff's] allegationprove
only the scantest awareness of [the alleged thredidteo v. Fischer682 F. Supp. 2d 423,
427,431 (S.D.N.Y. 2010) (noting that, in a situation whieegplaintiff complained of
“harassment, retaliatifsj and threats by correction officers” with no specific detéilss receipt
of letters . . . by itself[] does not amount to personal involvementlectingcases)).

Accordingly, any claims against Lee and Burnett are dismfssed.

b. Prack

Plainiff's only allegations regarding Prack are that he “failed to conduct a thorough a
impartial review” of Plaintiff's disciplinary hearing A(n. Compl. 18-19.) Even assuming
arguenddhat Plaintiffhas plausibly alleged violations of procedural drecess at his
disciplinary hearing, Plaintiff's claim against Praskeverthelesdismissed.

As discussed at length @olon v. Annuc¢i344 F. Supp. 3d 612 (S.D.N.Y. 2018), “[i]t is
an open question in the Second Circuit whether an apdearahay be held liable for failing to
reverse the outcome of an allegedly unconstitutional disciplinary heaiithgat 630—-31
(citation and quotations omitted). Consistent \@tilon the Court concludes that Prack is

entitled to qualified immunity ére because this area of law is “unsettled,” and it is not clear that

® To the extent that Plaintiff also intended to allege a claim of failure to protecstgain
Lee and Burnett, the Amended Complaint contains no factual allegations that support the
elements of such a claim, which are discussed bel@&ection 11.B.3.
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“every reasonable official” would have known that affirming the findings of ageadily
procedurally defective hearing violates an inmate’s constitutional rigghtat 631—-32.

Accordingly, any claims against Prack are dismissed.

c. Holland

As to Holland, Plaintiff alleges that, after the alleged assaults, Holland “failed to conduc
a thorough investigation into [Plaintiff's] allegations.” (Am. Compl. 16.) This failslaugbly
allege personal involvement. “There is no constitutional right to an investigatiorestr a an
individual who has committed an assault upon a prisoner unless the omission or inadequacy of
the investigation itself resulted in a deprivation of a constitutional rigiialloy v. City of New
York No. 93CV-8919, 1996 WL 648927, at *2 (S.D.N.Y. Nov. 7, 1996) (citations omitted)
(holding personal involvement not establiskndtere theplaintiff “merely allege[d that
[defendant] failed to investigafan] assault™by correction officers)see alsdNilliams v. Ramaqs
No. 14CV-2062, 2016 WL 11395011, at *3 (E.D.N.Y. Feb. 8, 2016) (holgergonal
involvement not established whehe plaintiff alleged only that the defendant failed
investigate amssault by correction officetBurton v. Lynch664 F. Supp. 2d 349, 362—-63
(S.D.N.Y. 2009) (holding personal involvement not established where the plainticibaly
thatthe defendant ignored a request to have a member of prison medical staff itee$tiga
assault

Accordingly, any claims against Holland are dismissed.

2. DeliberateMedical Indifference Claims

“The Eighth Amendment forbids ‘deliberate indifference to serious medical needs of
prisoners.” Spavone v. N.Y. Stabep’t of Corr. Servs.719 F.3d 127, 138 (2d Cir. 2013)

(quotingEstelle v. Gamble429 U.S. 97, 104 (1976)). An inmatelaim of deliberate
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indifference to his medical needs by those overseeing his care is analyzetharitighth
Amendment because it is an allegation that “conditions of confinement [are] a form of
punishment” and thus is a “violation of [the] Eighth Amendment right to be free frormarrdie
unusual punishments.Darnell v. Pineirq 849 F.3d 17, 35 (2d Cir. 2017). To state a deliberate
indifference claiman inmatenust plausibly allege (1) “that he suffered a sufficiently serious
constitutional deprivation,” and (2) thidte defendantécted with deliberate indifference.”
Feliciano v. AndersariNo. 15€CV-4106, 2017 WL 1189747, at *8 (S.D.N.Y. Mar. 30, 2017).
The first element is “objective” and requirtestthe plaintiff show that thealleged
deprivation of adequate medical cdig sufficiently serious.”Spavone719 F.3d at 138
(citation and quotation marks omitted). In other wotls,plaintiff“must show that the
conditions, either alone or in combination, pose an unreasonable risk of serious damage to his
health.” Walker v. Schult717 F.3d 119, 125 (2d Cir. 201@)tation omitted) Analyzing this
objective requirement involves two inquiries: “whether the prisoner was actiegdhived of
adequate medical care,” and “whether the inadeqguaayedical care is sufficiently serious,”
which in turn “requires the court to examine how the offending conduct is inadequate and wha
harm, if any, the inadequacy has caused or will likely cause the pris@eahuddin v. Goord
467 F.3d 263, 279-80 (2d Cir. 2006) (citations omittédhere is no settled, precise metric to
guide a court in its estimation of the seriousness of a prisoner’s medicdia@ohdBrock v.
Wright, 315 F.3d 158, 162 (2d Cir. 2003). Nevertheless, the Second Circuifdrasithfe
following non-exhaustive list of factors to consider when evaluating an inmate’s medical
condition: “(1) whether a reasonable doctor or patient would perdevaédical need in
guestion as important amebrthy of comment or treatmerf®) whether the medical condition

significantly affects daily activities, and (8)e existencefachronic and substantial painid.
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(citation and quotation marks omitted).

The second element, which goes to mental state, requires the plaintiff shovisthvat pr
officials were “subjectively reckless in their denial of medical caBpavone719 F.3d at 138
(citation omitted) This means that thafficial must haveéappreciatéd] the risk to which a
prisoner was subjected,” and hanhad a “subjective awareness of the harmfulness associated
with those conditions.’Darnell, 849 F.3d at 35%ee also Nielsery46 F.3cat63 (“Deliberate
indifference is a mental state equivalent to subjective recklessness,” and “rduptitbe
charged official act or fail to act while actually aware of a substantial riskehatis inmate
harm will result.” (citation anduotation marks omitted)). In other words, “[ijn medical-
treatment cases not arising from emergency situations, the official’'s statedoheeid not reach
the level of knowing and purposeful infliction of harm; it suffices if the plaiptifives that the
official acted with deliberate indifference to inmate healtBdlahuddin467 F.3d at 280
(citation and quotation marks omitted). An officiadwareness of the risk of serious harm can
be established through “inference from circumstantial evidence,” includiowp ‘the very fact
that the risk was obvious.Farmer v. Brennan511 U.S. 825, 842 (1994). However, “mere
negligence” is insufficient to state a claim for deliberate indiffereiéalker, 717 F.3d at 125
(quotingFarmer, 511 U.S. at 835). Neither doasére disagreement over the proper treatment
. .. Create a constitutional claint|[s]o long as the treatment given is adequate, the fact that a
prisoner might prefer a different treatment does not give rise to an Eighthdameat
violation.” Chance v. Armstrond43 F.3d 698, 703 (2d Cir. 1998).

Here, as a result of the two alleged assaBlaintiff complains of a wound in his upper
right bicep “tearing out tissue” from when Wesley allegedly pushed him into a woaaiéhox,

(id. at 10), a broken right finger from the subsequent assault allegedly committedlby,Wes
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Stevens, and Lampornid(), and general pain following the assaudt, &t 11.) Plaintiff also
alleges that Dapcevic and Arnold exacerbated his pain by “twisting” Plasrdifih after the
assault. Ifl.) He also alleges that he experiences “nightmares” and has “a damaged right
elbow.” (d. at 10.)

Plaintiff alleges that Defendants Wesley, Stevens, Lampon, DapcevicdAxuote
Salmela Huttel, Veninero, Malark, O’Connor, Colton, and Forrmadirireated Plaintiff with
deliberate medical indifference in connection to the first assault. (Am. Compl. 10ag)iff
further alleges that Cabral denied Plaintiff medical treatment during dodifod) the second
assault and thaMurse Bowdengnored Paintiff pressing the “medical call button” during the
second assault. (Am. Compl. 15.) The Court agrees with the MbP@fegndants that these
claims should be dismissed.

Taken as a whol@®laintiff's allegations do not plausibly allege an Eighth Amendment
deliberate indifference claim as to any of the Defendants. None of Plaimjfiries from the
allegedassaultsose to the level-even if true—of “an unreasonable risk of serious damage to
[Plaintiff's] health.” Walker, 717 F.3d 119, 125. A broken finger or a cut where skin is “ripped
off” does not pose a “substantial risk of serious harm” because it “does not prodige deat
degeneration, or exdme pain.” Sonds v. St. Barnabas Hosp. Corr. Health Seil F. Supp.
2d 303, 311 (S.D.N.Y. 20013ee also Henderson v. Dd¢o. 98CV-5011, 1999 WL 378333, at
*2 (S.D.N.Y. June 10, 1999) (holding that a broken finger is not sufficiently serious to plausibly
allege a claim of deliberate medical indifferencEailing to meet this first objective prong alone
dooms Plaintiff's claim.

Even if Plaintiff's injuries were sufficiently serious, nothing in the Amendechg@aint

plausibly alleges thdhe relezantDefendantsactions rose to the level tfubjective
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recklesfness]’regardingcare following the first assault dlurse Bowdengnoring Plaintiff's
medical call buttorf Spavone719 F.3d at 138Plaintiff has only alleged th&turse Salmela
“underreported [Hg] injuries,” failing to send Plaintiff to the “facility’s emergency room and
outside hospital for medical treatment,” (Am. Conidl), andthat other relate®efendants were
aware of his pain and failed to correct Nurse Salm@alpparent under treatment.{.
However, “Plaintiff's disagreement with the manner in which his condition watettend his
belief that he should have received more or different treatment is not, without mbcegreub
state a constitutional claim.Lopez v. PhippNo. 18CV-3605, 2019 WL 2504097, at *9
(E.D.N.Y. June 17, 2019) (citingclintosh v. City of New York22 F. App’'x 42, 46 (2d Cir.
2018)). Plaintiff even concedes that he later was taken to an “outside hospital’ the same day as
the incident, (Am. Compl. 12jurther undermining any claitmat he received constitutionally
deficient medical treatmenBee Walton v. Le#&o. 15CV-3080, 2019 WL 1437912, at *5
(S.D.N.Y. Mar. 29, 2019) (holding that treatment of injuries the same day that theffjphzasti
“struck with [a] chair” did not plausibly allege a deliberate medical indiffee claim) (citing
cases).

As toNurse BowdenPlaintiff does not even allege thditirse Bowderwas aware of the
second assault or the genasiatumstances surrounding his use of the medical call button.
Without allegingsuchawareness, Plaintiff has a fortiori not alleged “subjective reckless[ness]

in failing to treat any medical injuriesSpavong719 F.3d at 138.

" Moving Defendants argue, without citing to case law, that Plaintiff's claim for
deliberate medical indifference as to Cabral during the second assault, shoufdibsedis
because Cabral “is not medical personnel.” (Defs.” Mem. 9.) Cihugt does not consider this
argument at this time and dismisses Plaintdiediberate medical indifferenataim against
Cabral solely on the objective prong of the medical care analysis.
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Further, with regard to Colton and PollRiaintiff alleges thatgduring transport to the
outside hospital, they provided him with a size twelve boot when he wears a size(gewen.
Compl. 13-14.) Plaintiff does not allege that he experienced any physical pain or discomf
from this experience, but even if he did, ttiees not state a cognizable claim for deliberate
medical indifference SeeStevens v. City of New Ypi¥o. 12€V-3808, 2013 WL 81327, at *3
(S.D.N.Y. Jan. 8, 2013) [C]ourts in this Circuit have consistently found that pain and other
problems resulting from being forced to wear institutional footwear are rfatiesotly serious.”
(citing cases))Hallett v. City of New YorkNo. 08CV-2831, 2010 WL 1379733, at *6—7
(S.D.N.Y. Mar. 26, 2010) (providing the plaintiff with incorrect size shoe doesonstitute
deliberate indifference to plaintiff’'s health)

Accordingly, Plaintiffs claims for deliberate medical indifference armdised without
prejudice.

3. Excessive Forc€laims

The Eighth Amendment guarantees freedom from “cruel and unusual punishment.” U.S.
Const. amend. Vllisee also Farmer v. Brenngbll U.S. 825, 832 (1994) (“[T]he Eighth
Amendment places restraints on prison officials, who may not, for example, essvexc
physical force against prisonergcitation omitted); Zimmerman v. Seyfemlo. 03CV-1389,

2007 WL 2080517, at *23 (N.D.N.Y. July 19, 2007) (“Under the Eighth Amendment, an inmate
has the right to be free from conditions of confinement that impos&aessive risk to the
inmatd’ ]s health or safety.(citing Farmer, 511 U.S. at 837)). “Analysis of cruel and unusual
punishment claims requires both objective examination of the conduct’s effect andaiigeibj
inquiry into the defendant’s motive for the condudtfanley v. GossmanNo. 13CV-1974,

2017 WL 4326541, at *8 (S.D.N.Y. Sept. 27, 20X#irfg Wright v. Goord 554 F.3d 255, 268
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(2d Cir. 2009); see alsd&ims v. Artuz230 F.3d 14, 22 (2d Cir. 2000) (“[A] prisoner who alleges
facts from which it could be inferred that prisoificials subjected him texcessivdorce, and

did so maliciously and sadistically, states an Eighth Amendment claim on venistentitled to
present evidence.”).

The objective element focuses on the harm done in light of “contemporary standards of
decency,’Wright, 554 F.3cdat 268 (quotingHudson v. MMillian, 503 U.S. 1, 8 (1992)see also
Griffin v. Crippen 193 F.3d 89, 91 (2d Cir. 199@)oting that the analysis is “context specific,
turning upon contemporary standards of decency” (citation and quotation marks Qnattdd)
asks whether “the depation alleged is ‘sufficiently serious,’ or *harmful enough,’ to reach
constitutional dimensionsRomano v. Howart998 F.2d 101, 105 (2d Cir. 199@)ting Wilson
v. Seiter 501 U.S. 294, 298 (1991)). “[N]ot every push or shove, even if it mayskten
unnecessary in the peace of a judge’s chambers, violates a prisoner’s constrightsal
Jeantyv. County of Orange879 F. Supp. 2d 533, 540 (S.D.N.Y. 2005) (quoBogddie v.
Schnieder105 F.3d 857, 862 (2d Cir. 1997)). However, “when pritinials use force to
cause harm maliciously and sadisticalgntemporary standards of decency always are
violated. This is true whether or not significant injury is evidén@right, 554 F.3d at 268—69
(alteration omittedjquotingHudson 503 U.S. at 9).

The subjective element requires a showing that the defendant “had the necessaty level o
culpability, shown by actions characterized by ‘wantonness’ in light of thelarti
circumstances surrounding the challenged condudt.at 268 (quotingVilson 501 U.S. at
299); see also Vail v. FischeNo. 12€CV-1718, 2013 WL 5406637, at *5 (N.D.N.Y. Sept. 25,
2013) (noting that an inmate must prove, “subjectively, that the defendant acted wantbirly

bad faith”). “This inquiry turns on ‘whether force was applied in a gadt-effort to maintain
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or restore discipline, or maliciously and sadistically to cause harpeity v. Stephen$59 F.
Supp. 2d 577, 582 (S.D.N.Y. 2009) (quotBlgyden v. Mancusil86 F.3d 252, 262 (2d Cir.
1999)).

Plaintiff allegeghat Dapcevic and Arnold twisted his armiile they handcuffed him
following the first assault, causing him pain. (Am. Compl. 11.) However, the Courtidescl
thatPlaintiff fails to allege an excessive force claim as to them. “A use of force tisditotes
the tort of battery does not necessarily violate the Eighth Amendm&ntiérson v. Sullivan
702 F. Supp. 424, 426 (S.D.N.Y. 1988 othing in Plaintiff's allegations suggest that Dapcevic
and Arnold acted maliciously when handcuffing Plafritflowing an altercatioretween
Plaintiff and prison personnel. Accordingtyaims of use of excessive force as to them are
dismissed.Seed. (holding that the defendants did not use excessive force when they pushed
plaintiff into a bar and put his hands behind his back to handcuff B&a)also Smith v. Fischer
No. 13CV-6127, 2016 WL 3004670, at *123 (W.D.N.Y. May 23, 2016) (holding that
correction officer “grabb[ing Plaintiff's] arm” during an altercationsrga“de minimis” and not
an excessive use firce (collecting case$) Tavares v. City of New Yqrklo. 08CV-3782,

2011 WL 5877550, at *6 (S.D.N.Y. Oct. 17, 2011) (holding that a pat frisk where plaintiff was
“forcefully ‘compressed’ against the wall” was not a violation of the Eighthwdmeent and

noting that “[c]ourts in this Circuit have routinely found such types of minimal eguand pain
insufficiently serious or harmful to satisfy the objective element of the Eigl@ndiment

analysis” (citing cases)jeport and recommendation adoptedNy.08-CV-3782, 2011 WL
5877548 (S.D.N.Y. Nov. 23, 20%1jeadley v. FischeMNo. 06€CV-6331, 2008 WL 1990771, at
*4-5 (S.D.N.Y. May 7, 2008) (The paintiff's] claims that [the defendant] grabbed his

shoulder, cursed in his face, slapped him twice and pusimenh tmis cell do not constitute
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‘unnecessary and wanton infliction of pain.” [The plaintiff's] allegations do noibdstrate that
[the defendant] acted maliciously and sadistically to cause him harm rather thgoad faith
effort to maintain or restore discipline.” (citation omitted) herefore, this claim is dismissed

4. Failure to Protedc@laims

An inmate may state a claim under Eighth Amendment against a prison official under
the theory that prison officials failed to protect him or Heee Farmer511 U.S. at 84%&ee also
Hayes v. N.Y.C. Dep’t of Cori84 F.3d 614, 620 (2d Cir. 1996) (“The Eighth Amendment
requires prison dicials to take reasonable measures to guarantee the safety of inmates in their
custody.”). To state a claim for a prison official's failurepmtect, a plaintiff mugffirst]
plausibly allege that, objectively, the inmate was “incarcerated undetiomsdvosing a
substantial risk of serious harmMirabella v. Corr. Off. O’KeenanNo. 15-CV-142, 2016 WL
4678980, at *3 (W.D.N.Y. Sept. 7, 2016) (quotigrmer, 511 U.S. at 834). Second, “the
subjective second prong requires that the prison official possessed sufiitpaitie intent,
specifically ‘knowledge that an inmate faces a substantial risk of serious harm and hardsreg
that risk by failing to take reasonable measures to abate the hadn(quotingHayes v. N.Y.C.
Dep't of Corrs, 84F.3d 614620 (2d Cir. 1996)).

Plaintiff alleges that Todd and Milleggnored an email sent by Plaintiff’s friend on March
22, 2013, which allegedly stated that Plaintiff was “receiving serious threatsstaff at Green
Haven.” (Am. Compl. 16.) The Court interprétgs to be a claim for failure to proteapainst
Todd and Miller. Plaintiff's vague and conclusatatementailsto plausibly allege thdirst,
Plaintiff objectively“face[d] a substantial risk of serious hararidsecond, that Todd and Miller
“subsequentlyisregard[ed] that risk by failing to take reasonable measures to abdtaritier,

511 U.S. at 847. The Amended Complaint does not specify what the email said or what the
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nature of the threat was. “BecauygP]laintiff has alleged no facts suggesting that [Todd and
Miller] knew of a particular risk to [Plaintiff's] safety, [Plaintiff] has failéo state a claim that
[Todd and Miller were] deliberately indifferent in failing to protect him from[{redtad.”

Parris v. N.Y. Dep’t of Corr. Sery947 F. Supp. 2d 354, 363—-64 (S.D.N.Y. 2013) (citation
omitted) (noting that alleging “mere negligerjas opposed to deliberate indifferencse]
insufficient” to statea failure to protect clairfciting Hayes 84 F.3d at 620)keealso Calvin v.
Fischer, No. 12€CV-1846, 2015 WL 13744631, at *5 (N.D.N.Y. Dec. 2, 2015) (“The [emalils]
are simply not specific enough to attribute actual knowledge of an impendingJlt asg&odd
or Miller].” (collecting caes), report and recommendation adoptediyy. 12-CV-1846, 2016
WL 830740 (N.D.N.Y. Mar. 3, 2016¥f. Lebron 2017 WL 365493, at *7 (refusirtg dismissa
failure to protect claim where the plaintiff alleged that the defendant wee &iva “specific
threat” from a specific individual and noterely “a generalized safety concern”)

5. Conditions of Confinement Claim

As part of the Eighth Amendment prohibition on “cruel and unusual punishments,” U.S.
Const. amend. VIII, inmates have the right to conditions of confinement that do not “involve the
wanton and unnecessary infliction of pailRhodes v. Chapman52 U.S. 337, 347 (1981).
However, inmates do not have a right to “comfortable” prison conditilthsat 349.“To state
an Eighth Amendment claim based on conditions of confingraanhmate must allege that: (1)
objectively, the deprivation the irate suffered was sufficiently serious that he was denied the
minimal civilized measure of life's necessities, and (2) subjectively, thed#efeofficial acted
with a sufficiently culpable state of mind, such as deliberate indifferencentte health or
safety.” Walker, 717 F.3dat 125 (alterations andjuotation marks omitted).To meet the

objective element, the inmate must show that the conditions, either alone or in camppase
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an unreasonable risk of serious damage to his hedtth.5ee alsd&Seymore v. Dep't of Corr.
Servs.No. 11CV-2254, 2014 WL 641428, at *3 (S.D.N.Y. Feb. 18, 20t@]he Second
Circuit.. . . has explained that ‘[b]ecause society does not expect or intend prison conditions to be
comfortable, only extreme deypations are sufficient to sustain a ‘conditions-of-
confinement claim.” (alteration in original) (quotifgjyden 186 F.3dcat263)). To meet the
subjective element, a plaintiff must show that the defendant “acted with naorentére
negligence,” and instead knew of and disregarded an “excessive risk to inmdtehealt
safety.” Walker,717 F.3d at 125 (quotation marks omitted). Under the Eighth Amendment,
officials may not “create inhumane prison conditions, deprive inmates of basssitiese or fdi
to protect their health or safetyOverton v. Bazzett®39 U.S. 126, 137 (2003).

Plaintiff alleges that while he was being transported to an external medical fawility
March 30, 2013, he was denied the use of a urinal by Colton, Snedekse, Salmelaand
Pollic. (Am. Compl. 12-14.Even if true, this fails to state a claim for a violation of Plaintiff's
constitutional rights.“The temporary deprivation of the right to use the tpilethe absence of
serious physical harm or a serious risk of contamination, does not rise to the levebgdive
constitutional violation.”"Mateo v. AlexandeNo. 10CV-8427, 2012 WL 864805, at *5
(S.D.N.Y. Mar. 14, 2012) (citation omittedyee alsiMay v. DeJesydNo. 06CV-1888, 2010
WL 1286800, at *5 (D. Conn. Mar. 30, 2010) (“Courts in this and other circuits have
consistently held that an occasional or temporary deprivation of toilet use, doesstdtte an
extreme deprivation of a basic human need or necessity of Gt#lé¢tingcases))Whitted v.
LazersonNo. 96€CV-2746, 1998 WL 259929, at *2 (S.D.N.Y. May 21, 1998) (holding that
refusingthe plaintiff the use of the bathroom, which resultedhieplaintiff urinating in his

pants, was not a constitutional violatipa Hart v. City of Newrork No. 11CV-4678, 2013
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WL 6139648, at *9 (S.D.N.Y. Nov. 18, 2013) (holding that the plaintiff plausibly alleged a
constitutional violation because plaintiff “specifically informiéite defendant] that he had MS,
which causes frequent urination, and [] he was nonetheless denied his repeatesl tegsest
the bathroom.”).

Accordingly, claims related to denying Plaintiff the use of the urinal are disthis
without prejudice.

6. Procedural Due Process Claims

“To present a due process claim, a plaimiffst establish (1) that he possessed a liberty
interest and (2) that the defendant(s) deprived him of that interest astatassufficient
process. Ortiz v. McBride 380 F.3d 649, 654 (2d Cir. 2004) (alterations and quotation marks
omitted). The Supreme Court has held that inmates retain due process rigistnin pr
disciplinary proceedingsSee Wolff v. McDonnelt18 U.S. 539, 563—72 (1974) (describing the
procedural protections that inmates are to receive when subject to sigriismplinary
punishment). However, the Supreme Court has clarified fipfitson discipline implicates a
liberty interest [only] when itimposes atypical and significant hardship on the inmate in relation
to the ordinary incidents of prison life. Ortiz, 380 F.3d at 654quotingSandin v. Conne15
U.S. 472, 484 (1995)). The Second Circuit has further explainedt}mnat fergth of
disciplinary confinement is one of the guiding factors in applagdins atypical and
significant hardship test.Hanrahan v. Doling331 F.3d 93, 97 (2d Cir. 2003) (citation and
guotation marks omitted). The duration of disciplinary confinement, however, is “not the only
relevant factof,and the Second Circuit hasXplicitly avoided a bright line rule that a certain
period of . . confinement automatically fails to implicate due process rigiRalmer v.

Richards 364 F.3d 60, 64 (2d Cir. 2004) (citations and quotation marks omitted). Infi¢iesl, “
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conditions of confinement are a distinct and equally important consideration rimihég

whether a confinement .rises to the level of atypical and severe hardshipd, therefore,

courts should consider “the extent to which the conditions of the disciplinary segmedjétr

from other routine prison conditionsld. (citations and quotation marks omittese also

Sealey v. Giltnerl97 F.3d 578, 586 (2d Cir. 1999) (“Both the conditions and their duration must
be considered, since especially harsh conditions endured for a brief interval amdhabhssh
conditions endured for a prolonged interval might both be atypi@itiation omitted)).

As a guidepost to determine whether due process protections are required isotte pri
context, the Second Circuit has instructed that “[w]here the plaintiff was cdriinan
intermediate duratier-between 101 and 305 dayslevelopment of a detailed record of the
conditions of the confinement relative to ordinary prison conditions is requiRadrher, 364
F.3d at 64—-65 (citation and quotation marks omitteelg; also AbduRaheem v. CafferyNo. 13-
CV-6315, 2015 WL 667528, at *5 (S.D.N.Y. Feb. 17, 2015) (same). Indeed, the Second Circuit
has cautioned thafiln the absence of a detailed factual record, [it has] affirmed dismissaeof d
process claims only in cases where the period of time spent in [confinemeeticeaslingly
short—less than the 30 days that 8sndinplaintiff spent inSHU—and there was no indication
that the plaintiff endured unusual . . . conditionBalmer, 364 F.3d at 65—66.

Regarding the process an inmate is due, a disciplinary hearing comports witlhckss pr
when an inmate receivéadvance written notice of the charges; a fair and impartial hearing
officer; a reasonable opportunity to call withesses and present documetidance; and a
written statement of the disposition, including supporting facts and reasons fotidinetaken.”
Luna v. Picg 356 F.3d 481, 487 (2d Cir. 2004) (citation omitted). “In the context of prison

disciplinary hearings, the Second Circuit has said thatatsception of an impartial
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decisionmaker is one who, inter alia, does not prejudge the evidence and who cannat say, wit
.. .utter certainty . . , how he would assess evidence he has not yet'sé@hman v. Acevedo
No. 08CV-4368, 2011 WL 6028212, at *7 (S.D.N.Y. Dec. 5, 2011) (italics omitted) (quoting
Patterson v. Coughlirf05 F.2d 564, 570 (2d Cir. 1990)).

“[E]ven if an inmate is segregated for fewer than 101 days, his liberty tneagstill
be implicatedfi‘the conditions were more severe than the normal punitive segregation
conditions . . . or a more fully developed record showed that even relatively brieferoefits
under normal punitive segregation conditions were, in fact, atypicaamuels v. Das, No. 14-
CV-7204, 2015 WL 4653238, at *2 (S.D.N.Y. July 28, 2015) (alterations omitted) (quoting
Palmer, 364 F.3d at 65).

Plaintiff allegesthatNurse SalmelaPollic, Colton, and Snedeker conspired to and did
file a false misbehavior report against Plaintiffich statedhat Plaintiff spit inNurse Salmela
face whileNurse Salmelavas attempting to treat himan accusation that Plaintiff denies. (Am.
Compl. 12.) Plaintiff alleges that Colton “ordered” Snedeker to write the fasdeehavior
report which Snedker allegedly did. (d.) Plaintiff does not specificallgllegehow Nurse
Salmelaor Pollic participatedn the manufacturing of the report other than that they were in the
room during Colton’s alleged commandd.] To the extent that Plaintiff intended to claim a
procedural due process violation agasnsy orall of these Defendants based on the false
misbehavior reporit fails. Even if true, such conduct would not violate Plairgiffflue process
rights, as an inmate “has no constitutionally guaranteed immunity from ladsedyfor wrongly
accused of conduct which may result in the deprivation of a protected libertytifiténeeman
v. Rideout808 F.2d 949, 951 (2d Cir. 1986). False misbehavior reports miayevan inmate’ s

rights only when they are filed “in retaliation for exercising a constibatiy protected rightdr
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when the inmate is “disciplined without adequate due procé¥§dley v. Kirkpatrick 801 F.3d

51, 63 (2d Cir. 2015) (citations andajation marks omittedgsee also Casanova v. Maldonado
No. 17-CV-1466, 2019 WL 3286177, at *8 (S.D.N.Y. July 22, 2019) (“[T]he filing of false
disciplinary reports is not a constitutional violation, as long as the plaintiforeasded with all
the due process rights to which he was entitled?y.discussed below, the Amended Complaint
fails to plausibly allege a procedural due process claim as to the healomgriglthe

misbehavior report. Further, Plaintiff does not plausibly allegefactshatsuggest thaany of

the implicated Defendantsged their allegedly false misbehavior report in retaliation for
Plaintiff's exercise of a constitutional right. Accordingly, any such claigismisseavithout
prejudice.

Plaintiff furtherappears to allegthat he was denied due process at the disciplinary
hearing pertaining tthe allegations that Plaintiff spit iNurse Salmela’s face while Nurse
Sdmelawas attempting to treat Plaintifmplicating both Correction Hearing Officer (“CHQO”)
Levine andPlaintiff's heaing assistant, Gagliati(Am. Compl. 1748.) Plaintiff's allegations
fail at the first step of the procedural due process analysis. AlthoughifPédieges several
flaws with his hearing and wittme quality of assistance he received.,)( Plaintiff does not
allege any factalleging that theesulting discipline impose[d]atypical and significant hardship
on the[Plaintiff] in relation to the ordinary incidents of prison fife Ortiz, 380 F.3d at 654
(quotingSandin v. Conneb15 U.S. 472, 484 (1995) (quotation marks omijtedYithout
allegations to show that a liberty interest was implicated, the Court will not move omiexthe
step of the analysisi.e., whether Plaintiff was given the process he was due before being
subject toany deprivationincluding the question of the adequacy of Gaglioti’s assistadee.

Kravitz v. AnnucgGiNo. 16€CV-8999, 2019 WL 1429546, at *8 (S.D.N.Y. Mar. 29, 2019)
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(dismissing procedural due process claim where the pldim#ftifies no libaty interest”)

Banks v. County of Westcheste88 F. Supp. 3d 682, 692 (S.D.N.Y. 2016) (“Here, however, the

[Amended] Complaint neither notes the duration of Plaintiff’'s [punishment] nordeslany

allegations describing conditions that may have rendered [that punishmentpiaalatgd

significant hardship. . . . This due process claim is accordingly dismissidtiofs omitted)).
Therefore anyprocedural deprocess claimpertaining to the disciplinary heariage

dismissedwithout prejudice®

7. Retaliation Clains

“Prisoners have a constitutional right to petition the government, and it is aonadht
§ 1983 for prison officials to retaliate against prisoners for the exercisatofght.” Bartley v.
Collins, No. 95€CV-10161, 2006 WL 1289256, at *4 (S.D.N.Y. May 10, 2006) (citbayle v.
Gonyea 313 F.3d 677, 682 (2d Cir. 2002)). To state a First Amendment retaliation claim,
Plaintiff must allegé(1) that the speech or conduct at issue was protecteda?) t
.. . [D]efendant took adverse action againstP]laintiff, and (3) that there was a causal
connection between the protected conduct and the adverse a¢tmtahd v. Goord 758 F.3d
215, 225 (2d Cir. 2014) (citation, alteration, and quotatianks omitted)see also Washington
v. ChabotyNo. 09€CV-9199, 2015 WL 1439348, at *9 (S.D.N.Y. Mar. 30, 2015) (same).
“[B]ecause virtually any adverse action taken against a prisoner by a (fis@h-e-even those
otherwise not rising to the level oftanstitutional violatior—can be characterized as a
constitutionally proscribed retaliatory ddhe Second Circuit has instructed district courts to

“approach prisoner retaliation claims with skepticism and particulai cBaan v. Connolly

8 A relatedclaim against Prack, the officarho reviewed the redt of the disciplinary
hearing was dismissed above on qualified immunity grourfsiseSection 11.B.1b.
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794 F.3d 290, 295 (2d Cir. 2015) (citation and quotation marks omistegl glso Graham v.
Henderson89 F.3d 75, 79 (2d Cir. 1996)Retaliation claims by prisoners are prone to abuse
since prisoners can claim retaliation for every decision they dis(igéation and quotation
marks omitted)).

Plaintiff did not explicitly plead a retaliation claim but instead referred toitise F
Amendment in his allegations about Stanaw&eefAm. Compl. 19-20.) The Court liberally
construeshis as a retaliation claimHowe\er, Plaintiff has failed to allege any facts linking
Stanaway “causal[ly]” to any “protected” speeaftPlaintiff's. Holland, 758 F.3d at 225.
Plaintiff merely alleges that Stanaway denied his FOIL request and ihaiddated his First
Amendment right.® (SeeAm. Compl. 19-20

Accordingly, to the extent Plaintiff intended to allege a retaliation claim against
Stanawayit is dismissedvithout prejudice.

8. Equal Protection Claims

“The Equal Protection Clause of the Fourteenth Amendment requires that all persons
similarly situated be treated in the same mannaién v. Cuomp100 F.3d 253, 260 (2d Cir.
1996)(citing City of Cleburne v. Cleburne Living Centdi73 U.S. 432, 439 (1985))[T]o
assert an equal protection claim, a plaintiffstnplead (1) adverse treatmecdmpared with
similarly situated individualsand (2) that such selective treatment was based on impermissible

considerations such as race, religion, intent to inhibit or punish the exercise duitonsii

® The Court also notes that, in general, “[T]here is no violation of a federal caastitut
or statutory right from [an] inadequate response to a FOIL requdstdson v. County of
Dutchess51 F. Supp. 3d 357, 371 (S.D.N.Y. 2014) (citing cases). Any independent FOIL-
related claim as to Stanaway is also dismissed
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rights, or malicious or bad faith intent to injure a persoiMarom v. Town of Greenburgho.
13-CV-4733, 2015 WL 783378, at *9 (S.D.N.Y. Feb. 23, 2015) (quddirger v. Clinton

County 541 F.3d 464, 47¢d Cir.2008)). This requires a showing of “discriminatory intent or
purpose.”Village of Arlington Heights v. Met. Hous. Dev. Cor29 U.S. 252, 265 (197 HQee
alsoPhillips v. Girdich 408 F.3d 124, 129 (2d Cir. 2005) (holding thgtlaintiff mus allege

“that he was treated differently than others similarly situated as a resuiénfionalor

purposeful discrimination” (citation omitted)giano v. Senkowskb4 F.3d 1050, 1057 (2d Cir.
1995) (holding that a plaintiff “must prove purposefidatimination, directed at an identifiable
or suspect clasgtiting McCleskey v. Kem@81 U.S. 279, 292 (1987), aKddrmas v.

Dickinson Pub. Schs487 U.S. 450, 457-58 (1988)).

Where there is no allegation wfembership in a protected clags plaintff may still
prevail on either a “class of one” or “selective enforcemtradry. SeevVaher v. Town of
Orangetown 916 F. Supp. 2d 404, 433 (S.D.N.Y. 2013)“classof-one” claim requires the
plaintiff allege that he wa{1] intentionally treated differently from others similarly situated and
[2] that there is no rational basis for the difference in treatinéflage of Willowbrook v.
Olech 528 U.S. 562, 564 (2000) (citations omitted). That is, the plaintiff must allagé)tno
rational person could regard the circumstances of the plaintiff to difi@rtose of a
comparator to a degree that would justify the differential treatment on the basegydimate
government policy; and (ii) the similarity in circumstaa@nd difference in treatment are
sufficient to exclude the possibility that the defendants acted on the basissthlentahs
Constr. Grp., Inc. v. Grayr25 F.3d 289, 292 (2d Cir. 2013) (citation and quotation marks
omitted) A classof-one plaintif must show “an extremely high degree of similarity between

[himself] and the persons to whdime] compare[s] [himself].”"Ruston v. Town Bd. for
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Skaneatele610 F.3d 55, 59 (2d Cir. 201@jtation and quotation marks omittedge also
Mosdos Chofetz Chaim, Inc. v. Village of Wesley Hl$ F. Supp. 2d 679, 696 (S.D.N.Y.
2011) (noting that a class-of-one plaintiff “must identify comparators whomdept person
would think were roughly equivalent,” although he “need not show an exact correlati@ebet
[himself] and the comparators”).

A “selective enforcement” claim requires the plaintiff show both thaf tompared with
others similarly situad, was selectively treated,” and that “Hatective treatment was
motivated by an intention to discrinate on the basis of impermissible considerations, such as
race or religion, or to punish or inhibit the exercise of constitutional rights, @amntlicious or
bad faith ntent to injure the plaintiff.”"Vaher, 916 F. Supp. 2d at 433 (quotation marks and
aterations omitted) (quotingahra v. Town of Southqld8 F.3d 674, 683 (2d Cir. 1995)).
Although “there is some disagreement within the Second Circuit regarding tiee dég
similarity necessary to adequately allege an equal protection claim undéetrg’ with
“some courts evaluat[ingyhether a comparator is similarly situatedlar the same standard
used in tlass of oneequal protection clainisnd other courts “apply[incd less demanding
standard to selective enforcement clainighzella v. City of NewburgR31 F. Supp. 3d 1, 7
(S.D.N.Y. 2017) (citations omitted) (collecting cases), it is clear that, atiemorm some
showing of comparison with others similarly situated is required.

Plaintiff formulaically refers to the Equal Protection Clause ag&tastaway, Prack,
Levine, Holland, and Gaglioti.Sge generallAm. Compl.) However, Plaintiff has not
sufficiently alleged that any of the abomamedDefendants treated Plaintdfdvesely with
“similarly situated individual§ much less that any selective treatment was “based on

impermissible considerations such as race, religion, intent to inhibit or punistetoese of
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constitutional rights, or malicious or bad faith intent joiie a person.”"Marom, 2015 WL
783378, at *9¢iting Miner, 541 F.3dat474). Moreover, Plaintiff also “has not identified any
protected class of which he was a member, [and] [e]ven if he had pleaded as muckrtibasass
in the [Amended C]omplaint concerning [Equal Protection] are speculative and conélusor
Accordingly, any Equal Protection claims are dismissed without prejudice.

9. State Law Claims

Plaintiff alleges tha€Colton,Velazquezand Walker wer@egligent in transporting
Plaintiff from his cell on the stretcher to the facility’s emergency room. (Am. Cdipl
Plaintiff alleges that Velazquez and Walker did not “look where they were gamaigtherefore
“bang[ed]” Plaintiff's right arm against steel barsd.) Plaintiff alleges that Colton was
negligent in supervising this transfetd.j To the extent Plaintiff alleges state law claims of
negligence and medical malpractagainst Colton, Velazquez, and Walkibiey are barred by
New York Correction Law § 24, which provides that “[n]o civil action shall be brought in any
court of the state... against any officer or employee of [DOCCS] in his or her personal
capacity, for damages arising out of any act done or the failure to perfgractanithin the
scope of employment and in the discharge of duties by such officer or empl®y&e.Correct.
Law §24;see also Baker v. Coughlii7 F.3d 12, 15 (2d Cir. 1996) (holding that § 24 applies to
claims in federal court). Therefore, “[c]ourts in the Second Circuit hangeHeld that [8§] 24
precludes a plaintiff from raising state law claims in federal court agaatstesnployees in their

personal capacities for actions arising within the scope of their employnizanis v.
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McCready 283 F. Supp. 3d 108, 123 (S.D.N.Y. 201 Accordingly, state claims for negligence
are all dismissed with prejudice.

lll. Conclusion

For the foregoing reasons, Moving Defendantgtigl Motion To Dismiss igranted.
Dismissalis without prejudice, with the exception Bfaintiff's state law claims, which are
dismissed wh prejudice.

Plaintiff may file an amended complaint with the Court within 30 days of the datesof thi
Opinion & Order. Plaintiff should include within that amended complaint all changes to correct
the deficiencies identified in this Opini@nOrderthat Plaintiff wislesthe Court to consider.
Plaintiff is furtheradvised that thamended complaint witompletelyreplace, not supplement,
the instant Complaint. The amended complaint must contai thié claims defendants, and
factual allegations that Plaintsffvish the Court to considenf Plaintiff fails to abide by the 30-
day deadlinethe claims dismissed without prejudice may be dismissétprejudice, and
Plaintiff's case will go forwaranly on the claims that survive this Opinion & Ordeaimely the
claims that Moving Defendants have not moved to dismiss.

The Clerk of Court is respectfully requested to terminate the pending Motion N®kt

93), and to mail a copy of this Opinion to Plaintiff.

10 pjaintiff's allegations that Colton, Velazquez, and Walker were negligentivatao
fail to state an Eighth Amendment claim for use of excessive force forabenediscussed in
Section I1.B.3. Mere negligence is insufficient; an excessive force clguires tvantonness.”
Wright, 554 F.3d at 268 (citation and quotation markstted)
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Thomas v. Roach, 165 F.3d 137, 14345 (2d Cir. 1999); Lennon v. Miller, 66 F.3d 416, 421 (2d
Cir. 1995)). “As discussed above, there are too many unresolved factual disputes for the Court
to determine that Defendants have satisfied their burden of proving” that their actions “were
objectively reasonable” in not preventing or breaking up the fight between Plaintiff and Gaillard.
Rosen, 667 F. Supp. 2d at 362—63; see also Jean-Laurent, 540 F. Supp. 2d at 514—15 (declining
to grant defendant prison officials qualified immunity where material issues of fact remained
regarding the reasonableness of a strip search, the amount of force used in an excessive force
incident, and the officials’ knowledge of unconstitutional conduct). Therefore, the Court
declines to grant Defendants qualified immunity at this stage.

1II. Conclusion

For the foregoing reasons, the Court grants Defendants’ Motion with respect to Plaintiff’s
failure to protect claim, and denies Defendants’ Motion with respect to Plaintiff’s failure to
intervene claim. The Clerk of Court is respectfully directed to terminate the pending Motion.
(Dkt. No. 54.) The Court will hold a Status Conference on November 7, 2019 at 3:00 p.m.

SO ORDERED.

Dated: September&, 2019 /m %
White Plains, New York /)

ITED STATEgISTRICT JUDGE
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