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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

CIT BANK, N.A.,

Plaintiff,
No. 17-CV-874(KMK)
V.
OPINION & ORDER

OLUCHI NWANGANGA a/k/aOluchi
Nwokocha,

Defendant

Appearances:

Allison J. Schoenthal, Esq.
Courtney L. Colligan, Esq.
Nicole E. Schiavo, Esq.
Hogan Lovells US LLP
New York, NY

Counsel for Plaintiff

Allen A. Kolber, Esq.
Law Offices of Allen A. Kolber, Esq.
White Plains, NY
Counsel for Defendant
KENNETH M. KARAS, District Judge:
Plaintiff CIT Bank, N.A.(“Plaintiff”) brought this Action again€luchi Nwanganga
(“Defendant”) to foreclose gesidentiaimortgage. (Compl. (Dkt. No. 1}.)Defendant

counterclaimedor economic damages, fraud and misrepresentation, violation of the Deceptive

Practices Act, N.Y. Gen. Bus Lagv349, estoppel, and costs and fees. (Answer (Dkt. No. 18).)

! Plaintiff also sued Charles Nwokocha, (Comg@l.Eeowner and canortgagor on the
Property, but he failed to file an Answer or otherwise appear in this Actea generallypkt).
Therefore, Plaintiff requested that the Court enter default against Nwayk@uktt. Nos. 24, 47—
48), and a clerk’s certificate of default was entereddoigust 16, 2018, (Dkt. No. 49Rlaintiff
has not yet filed an order to show cause for a default judgment against Nwokocha

Dockets.Justia.com


https://dockets.justia.com/docket/new-york/nysdce/7:2017cv00874/468426/
https://docs.justia.com/cases/federal/district-courts/new-york/nysdce/7:2017cv00874/468426/50/
https://dockets.justia.com/

Before the Court is Plainti Motion for Summary Judgment, fees and costs, appointment of a
referee to effectuate a sale and dispexkthe resulting funds, and dismissal of the
counterclaimgthe “Motion”). (Notice of Mot. For Summ. J. (Dkt. No. 37).) For the following
reasons, the Motiois granted.

I. Background

A. Factual Background

The following facts are taken froRlaintiff' s statement pursuant to Local Civil Rule
56.1, Pl's Rule 56.1 StatementRt.’'s 56.1") (Dkt. No. 39), and “are uncontested and
admissible,”T.Y. v. New York City D&mwf Educ, 584 F.3d 412, 418 (2d Cir. 2009).

Plaintiff CIT was previously a feddraavingsbank known as OneWest Bank, FSB.
(Pl’s 56.1 1.) On February 28, 2014chiangedts charterto become a national banking
association and changed its name to OneWest Bank NA. @n August 3, 2015, OneWest
Bank N.A. changed its name to CIT Bank, N.Aaintiff's current name.ld.)

On dly 17, 2017, Defendant obtained a mortgage loan from IndyMac Bank, F.S.B., a
federally charteredavings bankin the original principal amount &468,000.00, as
memorializedn a note executed by Defendant (the “NotéAff. of Rebecca Marks in Supp. of

Mot. for Summ. J. (“Marks Aff.”) Ex. A (“Note”) (Dkt. No. 40)and secured by a mortgage

2 The Court finds the facts set forth in Plainsif66.1 statement undisputed because they
are sipported by the record and because Defendant has not filed a response, let alone an
opposition to the Motion identifying disputes of material fa&s.the Second Circuit has
explained, “[aJnonmoving party’s failure to respond to a Rule Satement penits the court
to conclude that the facts asserted in the stateanenincontested and admissible,” and that,

“[i] n the typical case, failure to respond results in a grant of summary judgment oncetthe cou
assures itself that Rule S@ther requirementsave been met.T.Y, 584 F.3d at 418 (internal
guotation marks omitted}ee alsd&uares v. Cityscape Tours, In603 F. Apfx 16, 18 (2d Cir.
2015) (same)i.eneau v. City of New Yqrko. 16€V-0893, 2018 WL 583120, at *4 (S.D.N.Y.
Jan. 26, 2018same).



executed by Defendant and nappearing DefendaMwokocha (the “Mortgage” and

collectively with the Note, the “Loan”) on reptoperty located at 41 Summit Park Road, Spring
Valley, NY 10977 (the “Property”)jd. Ex. B (“Mortgage”)). Pl.s 56.1 {{ 2—3.)On March 19,
2009, Plaintiff, as OneWest Bank, FSigquired substantially all assets andrtgageservicing
rights of IndyMac Fderal from the Federal Deposit Insurance Corporation (“FDIGEJuding

the Loan (Id. T 4.) Specifically,substantially all of the assets of IndyMaederalwere
transferred td°laintiff pursuant to a Masr Purchase Agreemeninder which the FDIC, as its
receiver, entered into a Loan Sale Agreement with Plaintiff that included Refisnidoan.

(Marks Aff. 11 6-8;d. Exs. CE.)

Plaintiff obtained physical possession of the Note with Allonges, and was the holder of
the indorsed Note, through its counsel, on February 6, 2017, when this wasocommenced.
(Pl’s 56.1 1 5.)IndyMacindorsed the Note in blanKMarks Aff.  9;id. Ex. A at 5.)
Additionally, two Allonges were affixed to the Note: (1) one by the FDICR@aseiverfor
IndyMac Federal Bank, FSB, successor to IndyMac Bank, F.S.B.,” indorsing tee Not
specificallyto OneWest Bank, FSBid( Ex. A at7); and (2) one by OneWest Bank, FSB in
blank, {d. at8). Plaintiff, through its counsel, obtained physical possession of the original
indorsed Note beginning on January 13, 2017, and currently still holds the Note. (Pl.’s 56.1
115-6.)

OnAugust 1, 2013, certain terms of the Loan were modified pursuan¥imdification
Agreement. (Pl 56.1 1 7 (citing Marks Aff. Ex. F (“Modification”)) Specifically, past due
arrears were capitalized to create a new principal balance of $475,696.6% andrest rate
was reduced for different time periosough the new maturity date of July 1, 2053.

(Modification 2—-3.) However, Defendant defaulted oa tloan by failing to timely makthe



payment due June 1, 2016 and all payméduotsthereafter. (P$.56.1 8.) On August 11,

2016, Plaintiff mailed 90-day notices as required by New York Real Propergnacnd
Proceedings La§ 1304 to Defendant and Nwokocha at the Property, by certified mail and first
class mail. Id. 1 9) Plaintiff filed proof of these mailings with the New York State Department
of Financial Services on August 15, 201&. {[ 10.) On August 12, 2016, pursuant to
paragraphs 15 and 22 of the Mortgage, Plaintiff, through its servicing division, maileglafotic
default dated Augst 10, 2016 to Defendant and Nkazha at the Propertyybirst class mail and
certified mail. (d. J 11.) Howevemefendant failed to cure thieefault. (d. § 12.) Plaintiff
therefore invoked its right to accelerate the Mortgad) (As of the date the Complaint was
filed, an unpaid principal balance of $454,483.46, plus interest and fees, remained due and owing
to Plaintiff on the Loan. Id. § 13.)

B. Procedural History

Plaintiff filed the Complaint on February 6, 2017. (ComphAjter servicewas attempted
three times, Defendant was served on MdrcR017 by affixing a copy of the Complaint on the
door of the PremisegDkt. No. 10.) On May 11, 2017, Defendant’s counsel filed a notice of
appearance on heehalf. (Dkt. No. 16.) Defendant filed an Answer, including her affirmative
defensesnd counterclaims, on May 25, 2017. (Answégfendant also filed a Rule 26
disclosure on August 31, 2017. (Dkt. No. 26.)

The Court held an initial conference on September 12, 2017 and adopted a case
management and scheduling order. (Dkt. No. 28; Dkt. (entry for Sept. 12, 2017).) However,
neither Rrty served any discovery requests; indeed, Battiesndicatedthey did not intend to
conduct any discovery in thisction during a telephone status conference with Magistrate Judge

Davison on November 3, 2017. (Dkt. No, 3&e alsdkt. No. 33.) Therefore, on November



27, 2017, Plaintiff filed a pre-motion letter indicating the grounds on which it would move for
summary yidgment. (Letter from Courtney Colligan, Esq. to Court (Nov. 27, 2017) (Dkt. No.
33).) Defendantiled a letter indicating she “ha[d] no objection” to Plainsffequest for a pre
motion conference. (Letter from Allen A. Kolber, Esq. to Court (Dec. 11, 2017) (Dkt. No. 35).)
The Court then set a briefing schedule. (Dkt. No. 36.)

Plaintiff filed the instant Motion and accompanying papers onaigrii, 2018. (Not. of
Mot.; Mem. of Law in Supp. of Mot. for Summ. J. (“Pl.’'s Mem.”) (Dkt. No. 38);9°%5.1,;
Marks Aff.; Decl. of Courtney Colligan in Supp. of Mot. for Summ. J. (“Colligan De¢DXt.
No. 41); Decl. of Marc J. Gross in Supp. of Mot. for Summ. J. (“Gross Decl.”) (Dkt. No. 42)
Pl.s Aff. of Sums Due (“Pls Aff”) (Dkt. No. 43).) Defendanfil ed a letter requesting an
adjournment of the conference scheduled before the Coddrarary31, 2018, (Letter from
Allen A. Kolber, Esq. to Court (Jan. 24, 2018) (Dkt. No. 44)), which the Court granted “until the
summary judgment motion is decided,” (Dkt. No. 45). However, Defendant never filed an
opposition to the Motion.

[l. Discussion

A. Standard of Review

Summary judgment is appropriate where the movant shows that “there is naegenuin
dispute as to any material fact and the movant is entitled to judgment as a matter éiddw
R. Civ. P. 56(a)see also Psihoyos v. John Wiley & Sons, I'¢8 F.3d 120, 123-24 (2d Cir.
2014) (same). “In determining whether summary judgment is appropriate,”taragsir
“construe the facts in the light most favorable to the non-moving party amesolve all
ambiguities and draw all reasonable infeesnagainst the movantBrod v. Omya, In¢.653

F.3d 156, 164 (2d Cir. 2011) (internal quotation marks omitted). “It is the movant’'s burden to



show that no genuine factual dispute existét” Teddy Bear Co. v. 1-800 Beargram (3¥.3
F.3d 241, 244 (2d Cir. 2004).

“However, when the burden of proof at trial would fall on the nonmoving party, it
ordinarily is sufficient for the movant to point to a lack of evidence to go to thetriact on an
essential element of the nonmovartlaim,” in which cas “the nonmoving party must come
forward with admissible evidence sufficient to raise a genuine issuetdbrfadgal in order to
avoid summary judgment.CILP Assocs., L.P. v. Pricewaterhouse Coopers,[435 F.3d 114,
123 (2d Cir. 2013) (alteraticard internal quotation marks omitted). Further, “[t]o survive a
[summary judgment] motion. . , [a nonmovant] need[s] to create more thanetaphysical
possibility that his allegations were correct; he need[sjdame forward with specific facts
showing that there is a genuine issue for tridfyrobel v. Countpf Erie, 692 F.3d 22, 30 (2d
Cir. 2012) (emphasis omitted) (quotiNgatsushita Elec. Indus. Co. v. Zenith Radio Co#5
U.S. 574, 586-87 (1986)), “and cannot rely on the mere allegations or denials contained in the
pleadings,'Guardian Life Ins. Co. v. Gilmord5 F. Supp. 3d 310, 322 (S.D.N.Y. 2014)
(internal quotation marks omittedyee also Wright v. Gooy®54 F.3d 255, 266 (2d Cir. 2009)
(same).

“On a motion for summary judgment, afas material if it might affect the outcome of
the suit under the governing lawRoyal Crown Day Care LLC v. Demf Health & Mental
Hygiene 746 F.3d 538, 544 (2d Cir. 2014) (internal quotation marks omitted). At this stage,
“[t]he role of the court is not to resolve disputed issues of fact but to assess wihaethereé any
factual issues to be triedBrod, 653 F.3d at 164 (internal quotation marks omitted). Thus, a
court’s goal should be “to isolate and dispose of factually unsupported claBesgva Pharm.

Tech. Corp. v. Barr Labs. Inc386 F.3d 485, 495 (2d Cir. 2004) (internal quotation marks



omitted)(quotingCelotex Corp. v. Catretd77 U.S. 317, 323-24 (1986)). However, a district
court should consider only evidence that would be sslivlie at trial. SeeNora Beverages, Inc.
v. Perrier Grp. of Am., In¢.164 F.3d 736, 746 (2d Cir. 1998). “[W]here a party relies on
affidavits . . . to establish facts, the stateméntsst be made on personal knowledge, set out
facts that would be admissible in evidence, and show that the affiant . . . is competsiifiyto t
on the matters statetl. DiStiso v. Cook691 F.3d 226, 230 (2d Cir. 2012) (quoting Fed. R. Civ.
P. 56(3(4)).

Finally, “Rule 56 does not allow district courts to automatically grant summdgyrjent
on a claim simply becae the summary judgment motion . . . is unopposédckson v. Fed.
Exp, 766 F.3d 189, 194 (2d Cir. 2014). Rather, the cautst ensure that each statement of
material fact is supported by record evidesafficient to satisfy the movasturden of
production even if the statement is unoppgsadd “must determine whether the legal theory of
the motion is sound.ld. However, while a court must provide “an explanation” for its decision,
it need not “wite [an] elaborate essay[] using talismanic phifakasstead, “[a]ll that is
requred is a recordsufficient to allow an informed appellate reviewd. at 196-97.

B. Analysis

1. Prima Facie Entitlement to Foreclosure

Plaintiff argues that itsi entitled to a judgment of foreclosure because it has established a
prima facie case as a mattédaw. (Pl's Mem. 7#8.) Under New York law, a plaintiff
establishes a prima facie entitlement to summary judgmentoreclosure action by producing
the note, the mortgage, and proof of the defendant’s defae#Onewest Bank N.A. v. Louis
No. 15CV-597, 2016 WL 3552143, at *5 (S.D.N.Y. June 22, 20ad@hpted by2016 WL

4059214 (S.D.N.Y. July 28, 201&ee alsdsustavia Home, LLC v. Rujty20 F.App'x 27, 28—



29 (2d Cir. 2017]citing Wells Fargo Bank, N.A. v. Walke35 N.Y.S.3d 591, 592 (App. Div.
2016)). “Once the plaintiff has established its prima facie case by presenting the Notgadéo
and proof of default, thiplaintiff] [m] ortgagee haa presumptive right to foreclose, which can
only be overcome by an affirmative showing by the [defendant] [m]ortgagaméwest Bank
N.A, 2016 WL 3552143, at *Sr{ternalquotation marks omitted).

Plaintiff hasestablished its prima facie cdsg sulmitting copies othe Note and
Mortgage, together with thedtices of Default90-Day Notices and amffidavit from Rebecca
Marks, Plaintiffs Assistant Vice President, and a Declaration of Marc J. Gross, Plaintiff
attorney attesting to Defenddistfaiure to timely make payments due under the Lo&ee (
Marks Aff. 1 4—-23; Note; Mortgagajlodification; Marks Aff.Exs.G—I (notices)) Defendant
did not oppose the instant Motion, let alone provide evidereaing a dispute of fact regarding
either the authenticity or accuracyRiaintiff's evidence.Thereforethe Court could end its
analysis here and conclude that Plaintiff is entitled to a judgment ofdeteel See Onewest
Bank N.A. 2016 WL 3552143, at *5-6 (noting that a defendant must make an evidentiary
“showingsufficientto overcome [the plaintif§] presumptive righto foreclosure” and that
failure to file an opposition to a summary judgment motion means a party “canndt defea
summary judgment”)Lst Bridge LLC v. William Lee Freeman Garden Apts. LING. 10CV-
3191, 2011 WL 2020568, at *1 (S.D.N.Y. May 23, 2011) (“Because the defendants have not
opposed the plaintiff's motion, they have not met their burden of producing evidence of a
guestion of fact regaiag any defenses to foreclosupe Flowever, in the interest of

thoroughness, the Court will briefly addrédaintiff’ s affirmative defenses raised in her Answer.



2. Affirmative Defenses

Plaintiff s Answer raises eight affirmative defenses: (1) Plaintiff lacks standing to
foreclose on the Property; (2) Plaintiff is not the holder or owner in due course ofgiinalori
Note; (3) the Court lacks personal jurisdiction over Defendant due to impropeesatrvic
process; (4) Plaintiff failed to mitigate ilmages; (5) the amount alleged to be due is incorrect;
(6) Plaintiff breached its duty of good faith and fair dealing owed to Defendam|&(intiff
breached its fiduciary duty owed to Defendant; and (8) thgesax-statute of limitations to
commence a foreclosure action has expifghswer 1 2-11.)

a. Standing and Note Ownership

“Under New York law, a plaintiff establishes its standing in a mortgage foreclosure
action by demonstrating that, when the action was commenced, it was eitheldéreor
assignee of the underlying note OneWest Bank, N.A. v. Melir327 F.3d 214, 222 (2d Cir.
2016)(per curiam)alteration omittedjquotingWells Fargo Bank, N.A. v. Roond® N.Y.S.3d
543, 544 (App. Div. 2015)kee alsdOneWest Bank, N.A. @uerrerg No. 14CV-3754, 2018
WL 2727891, at *3 (S.D.N.Y. June 6, 2018) (sani®jither a written assignment of the
underlying note or the physical delivery of the note prior to the commencement of the
foreclosure action is sufficient to transfer the obligation, and the mortgage pasgsée debt
as an inseparable incidentMelina, 827 F.3d at 222 (quotirld.S. Bank, N.A. v. Collymar890
N.Y.S.2d 578, 580 (App. Div. 2009)).

Here,Plaintiff was assigned the Note through tlwan Sale Agreemenebveen FDIC,
as Receiveof IndyMac Federdaand Plaintiff. (MarksAff. §7.) Specifically, the Agreement
provided that FDIC, as receiver and conservator for IndyMac Fedeeatby sells, transfe,

conveys, assigns and deliverdRdaintiff], and[Plaintiff] hereby purchases, accepts and



assumes from the Seller . . . all of the &&dlrights, title and interesin, to and under the
Assets’ (id. Ex. D § 2.01(a)), which included Defendant’s Mortgage Loah,§2.01(a)(iii);id.
Ex. E(schedule) This written assignment is sufficient to establish Plaistgfanding.See
Melina, 827 F.3d at 223 (holding that the assignment under the Loan Sale Agreement between
FDIC and OneWest “sufficed to give OneWest standing to forectoS€T)Bank N.A. vElliott,
No. 15CV-4395, 2018 WL 1701947, at *8-9 (E.D.N.Y. Mar. 31, 2018) (sase®) also
Suraleb, Inc. v. Int’'l Trade Club, Inc788 N.Y.S.2d 403, 404 (App. Div. 200&No special
form or language is necessary to effect an assignment as longasgilnege shows the intention
of the owner of a right to transfer it(internal quotation marks omitted)).

Moreover, Plaintiff submitted evidence that it was the holder of the indorsed Nb&e at
commencement of this Action. The Note contains an endorsement in blank by Indj\d&e.
at 5.) The Allonges affixed to, and part of, the Note include indorsements (1) fréiDDeas
Receiver for IndyMac FSB, successor to IndyMa®teWest Bank, FSB, Plainti#f
predecessornd (2) from OneWest BankSB in blank. (Note at 7-&ee alsdMarks Aff. 1 9.)
Plaintiff's counsel avers that Plaintiff, through counsel, had physical possession of the origina
indorsed note as of February 2, 2017 and maintained possession on February 6, 2017, when this
Action commenced. (Gross Decl] $—4.) Additionally, Plaintiff attached a copy of the
indorsed Note to the Certificate of Merit filed with the Complaint. (Dkt. No. 6 Ex. A.)
Therefore, Plaintiff was the holder of the Note at the time this Action cosedand has
standing to foreclose on the Proper8eeMelina, 827 F.3d at 223 (“New York courts have
repeatedly held that proof of physical possession—such as the affidgtis plaintiff s]
corporate representative and counsel in this-e@ssufficient o its own to prove a plaintif§

standing to foreclose on the mortgage associated with thé)n@tdlecting cases)Guerrerg

10



2018 WL 2727891, at *4 (holding that affidavit from the plainsiffissistant secretary attesting
that the plaintiff “is the ower and holder of the . . Note” and “had physical possession of the
note, indorsed in blank” prior to commencement of the lawsuit was sufficient to confer
standing) U.S. Bank Nat. Ass’n v. Saravand® N.Y.S.3d 547, 548—-49 (App. Div. 2017)
(“[T]he plaintiff established its standing as the holder of the note by demonstrating thatehe not
was in its possession prior to the commencement of the action, as evidencedtéghitseait of
theindorsed note to the summons and complaint at the time the acsacomanenced)” This
is true even if Plaintiff did not provide specific details regarding how it caroggsession of
the Note. SeeAurora Loan Services, LLC v. Tayl@4 N.E.3d 363, 366—667 (N.Y. 2015)
(explaining that “[athough the bettepractice would have been for [the plaintiff] to state how it
came into possession of the note in its affidavit in order to clarify the situationatepg the
plaintiff was not precluded from obtaining summary judgment by not having provided these
detals).

Defendant also aveithat Plaintiff was not the “owner or holder in due course.” (Answer
1 3.) Under the Uniform Commercial Code, a “holder in due course” refers to “the bbkaler
instrument” if:

(1) the instrument when issued or negotiated to the holder does not bear such

apparent evidence of forgery or alteration or is not otherwise so irregular or

incomplete as to call into question its authenticity; and

(2) the holder took the instrument (i) for value, (ii) in good faith, (iii) withouiceo

that the instrument is overdue or has been dishonored or that there is an uncured

default with respect to payment of another instrument issued as part of the same

series, (iv) without notice that the instrument contains an unauthorized signature or

has been altered, (v) without notice of any claim to the instrument described in

Section 3306, and (vi) without notice that any party has a defense or claim in

recoupment described in Section 3-305(a).

U.C.C. 8§ 3-302(g)see also Ameritrust Co. Nat. Ass'ibew 151 F.R.D. 237, 239 (S.D.N.Y.

1993) (listing requirements); N.Y. U.C.C. § 3-302 (sanmf.aninitial matter, “[r]legardless of

11



whether[P]laintiff is a‘holder in due coursea mereholder’ [under UCC § 1-201(21)], or only

an‘assigneeor ‘transfereg [it] has standing to bring this actiofgcause it is an assignee of

the Note andvas aholder of the Note prior to commencing this Actiddarlin v. Jemal 891

N.Y.S.2d 391, 392 (App. Div. 2009titations omitted)see alsAurora Loan Servd.LC v.

Sadek809 F. Supp. 2d 235, 240 (S.D.N.Y. 2011) (same, and finding standing where the plaintiff

provided “documentary evidence and declarations affirming that it is the holdher of tNote

and . . . Mortgage, and has been since before the cooement of this litigation.”)N.Y.

U.C.C. § 1-201(21)(A) (defining “holder” as “the person in possession of a negotiablenestr

that is payable either to bearer or to an identified person that is the person isipn9ses
Moreover, Defendant prodes no evidence that Plaintiffneta holder in due course,

such as evidence that the instrument was clearly forged or that Plaiokift in bad faith or

with notice of any defect listed §3-302(a). But, in any everife]ven if [P]laintiff is na a

holder in due course, but only a holder or assignee . . ., and thus subject to all defenses [under

§ 3-306], [it] is entitled to summary judgment, since [D]efendant[] failed t@raigiable issue

of fact regarding [such] defense<Carlin, 891 N.Y.S.2d at 392 (citations onaitf); see also

N.Y. U.C.C. Law 8§ 3-305 (“To the extent that a holder is a holder in due course[,] he takes the

instrument free from (1) all claims to.it . and [with some exceptions,] (2) all defenses of any

party to the instrument with whom the holder has not dealt .Elligtt, 2018 WL 1701947, at

*9 (rejecting argument that the plaintiff must show it was the holder in due caozede it

“ignores the . . . Note’s indsement in blank” and because the defendant “hiagstablished

any claims or defenses that would req(iine] [p]laintiff to prove thait is theholder in due

course of the . . . Note")indeed, Defendant identified no defenses under 8§ 3-306 in her Answer,

12



and provided nevidence substantiatithem. SeeN.Y. U.C.C. 8§ 3-306 (listing defenses
applicable to a holder not in due course).
Accordingly, Defendans first and second affirmative defenses fail.

b. Service of Process

Defendanglleges that the Court lacks personal jurisdictear Defendant due to
improper service of processArswer{ 4.) Federal Rule of Civil Procedure 4(e)(1) permits a
plaintiff to serve a defendant by following the procedures set forth keylatatin the state where
the district is locatedFed. R. CivP. 4(e)(1).In New York, personal service upon a natural
person shall be made either by personal delivery or by delivery to a peitsttesio accept
service and by mail. N.Y. C.P.LR. 8 308(1), (2). However, where service by those methods
“cannot bemade with due diligence,” service may instead be rbgd#) “affixing the summaos
to the door” of the individua$ “dwelling place or usual place of abode within the statel (2)
by mailing the summons to the individuaither “at his or her lagnown residencéor “by first
class mail . . at his or her actual place of business in an envelope bearing the [egrsodal
and confidential’ and not indicating on the outside thereof . . . that the communication i:from a
attorney or concerns an action against the person to be served,” grinattee affixing and
mailing both occur within twenty days of each othket. § 308(4). “In New York, a process
servets affidavit of service establishes a prima facie case of the account of the method of
service, and thus, in the absence of contrary facts, [a court] presume[djeldafndant] was
properly served with the complaintOld Republic Ins. Co. v. Pac. Fin. Servs. of Am., B@1
F.3d 54, 57 (2d Cir. 2002).i v. Ichiro Sushi, In¢.No. 14CV-10242, 2016 WL 1271068, at *2

(S.D.N.Y. Mar. 29, 2016) (same).

13



Here,Plaintiff filed asworn Affidavit of Service attesting that the processrer
attempted to seevDefendant three timeson March 1, 2017 at 2:30 PM, on March 2, 2017 at
7:00 AM, and on March 3, 2017 at 8:30 PM—and was unsuccessful. (Aff. of Service (Dkt. No.
10).) Thus, the Affiant swears, Defendant was served (1) on March 4, 2017 at 7:15 am, by
affixing a copy of the summons on the door of the Property, Defendant’s last known adultess, a
(2) on March 6, 2017, when Defendant was mailed a copy of the summons at her last known
address in an envelope marked “Personal and Confidential” and not indicating that the
communication was from an attorneyd.] The Affidavit also attached a copy of the certificate
of mailing from the U.S. Postal Servicdd.(at 2.) Defendant did not file a sworn denial of the
receipt of service to rebut the Affidavit oé&ice. Seeli, 2016 WL 1271068, at *2(“A
defendant’s sworn denial of receipt of service rebuts the presumption andexfessitates an
evidentiary hearing.(alterations and internal quotation marks omittet®r does she identify
any facts indicting that the three service attempts did not constititie diligence” under
§ 308(4). See Mestecky v. City of New Y,@8 N.E.3d 365, 368\.Y. 2017) (noting that “some
[New York] courts . . . haw interpreteddue diligence’as requiring at least threlelivery
attempts at different times of day”fFor example, there is no evidence in the record that
Defendant had a known place of employment and the process server faitechfut aersonal
service thereSeeGurevitch v. Goodmary02 N.Y.S.2d 634, 635 (App. Div. 2000) (finding no
due diligence as a matter of law because the affidavit “failed to demonséattieetiprocess
server attempted to ascertain the appeldmiisiness address and to effectuate personal service
at that location”) Nor does Defendant contend that she no longer lived at the Property on a
regular or “usual” basisSee Allianz Ins. Co. v. Oter853 F. Supp. 2d 415, 421 (S.D.N.Y.

2004). Therefore, because Defendant has not rebutted Plangiiina &ce case of service with

14



any evidence, her affirmative defense of lack of service f&Engel v. Lichtermam67
N.Y.S.2d 642, 644 (App. Di1983) (“[M]ere denial of receipt. . is insufficient to overcome
the presumption of delivery andgger he need for a hearing."Pld Republic Ins. Co301 F.3d
at 58 (collecting cases holding that the defenddailure to provide “specific facts” to rebut the
processeaver’s affidavit cannot show lack of service).

c. Failure to Mitigate Damagesd Disputes as to Amounts Due

Defendanits next affirmative defense is that Plaintiff failed to mitigate its damages.
(Answer{ 5.) Defendant provides no evidence creating a dispute of fact as to whethéf Plainti
did in fact fail to mitigate its damageSeeGolbar Properties, Inc. v. N. Am. Mortg. Ins; 431
N.Y.S.2d 820, 821 (App. Div. 1980) (holding that it was the wrongddmrden to prove the
other party failed to mitigate or avoid damages in leasehold mortgage aatichy22 N.E.2d
825 (N.Y. 1981)see also Marine Midland Bank, N.A. v. Virginia Woods,,15d4 N.Y.S.2d
485, 489-90 (Sup. Ct. 1991) (finding no duty toigaite damages because “[m]ortgage title
insurance simply does not insure tudlectability of a loan . . Rather, it insures the
enforceability of the mortgadg. aff'd, 608 N.Y.S.2d 473 (19949f. Sunrise One, LLC v.
Harleysville Ins. Co. of New YQrR93 F. Supp. 3d 317, 334 (E.D.N.Y. 2018) (finding dispute of
fact with respect to mitigation affirmative defense where the defendant edosuidence that
the plaintiff “failed to take all reasonable steps to protect its property™, iflBany eventfailure
to mitigate damages not an affirmative defense to a foreclosure action; rather a dispute about
the exact amount owed by a mortgagor to a mortgagee does not preclude summanytjudgme
directing a foreclosure sal&eelLayden v. Boccio686 N.Y.S.2d 763, 764 (App. Div. 1998)
(“While there may be an issue of fact as to whether [the defendant] should bedcfedi

payments he made . . ., this circumstance does not warrant the denial of sumgragnjuzh
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the issue of liability.”) Crest/Good Mfg. Co. v. Baumarbb4 N.Y.S.2d 264, 265 (App. Div.

1990) (“A dispute as to the exact amount owed by the mortgagor to the mortgagee may b
resolved after a reference pursuant to RPMLL321, and the existence of such a dispute does
not preclude the issuarmf summary judgment directing the sale of the mortgaged property.”
(citations omitted) cf. E. Sav. Bank, FSB v. McLaughlido. 13CV-1108, 2015 WL 5657355,

at *6 (E.D.N.Y. Aug. 17, 2015} Because foreclosure actions are equitable in nature, the award
of adeficiency judgmens a matter of discretion, subject to the defenses dhilure to

mitigate damage®), adopted 2015 WL 5664454 (E.D.N.Y. Sept. 24, 2019herefore, the

fourth dfirmative defense fails.

Similarly, Defendaris fifth affirmative defense-that the amount sued fand allegedly
due is incorrecbecause Plaintiff failed to apply all of Defendarmayments and credit her for
other payments received from third partiesse fails. (Answerf6—8.) Again, such disputes
regarding the “exact amount owed by the mortgagor to the mortgagee” do not pseciudary
judgment directing a foreclosure sale of the mortgaged prop@rgst/Good Mfg. Co554
N.Y.S.2d at 265seealso Mishal v. Fiduciary Holdings, LL®71 N.Y.S.2d 334, 335 (App. Div.
2013) (same)Nat'l Life Ins. Co. v. Koncal Realty Assocs. Ltd. P’siNp. 99-CV-11840, 2000
WL 1677954, at *2—-3 (S.D.N.Y. Nov. 2, 2000) (collecting cases holding that a court may grant
summary judgment in a foreclosure action with the exact sums owed to be detilarten).
Moreover, Defendant provided no evidence that amounts offered by Plaintiff are not, cwre
does shewwendemonstrat¢hat she made payment sufficienctoe her default on the Loam
when and in what amounts other third parties made the allegedly unapplied payméms, Ra
the record shows that Defendant has beatefault for over one year, (Marks Aff. 1 15—-&8;

Exs. G-J), and the exact amounts due to Plaintiff under the Loars @. { 5-16.
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d. The Implied Duty of Good Faitind Fair Dealin@nd Fiduciary Duty

Defendantlso offers the affirmative defenses that Plaintiff breached its dgjganf
faith and fair dealing owed to Defenddmyt providing her with “[u]nfair and unacceptable loan
services” and that Plaintiff breached its fiduciduty owed to Defendant. (Answer § 9-10.)
To show a breach of an implied covenant of good faith and fair dealing, Defendant mudg provi
“facts whth tend to show thgPlaintiff] sought to prevent performance of the contract or to
withhold its benefits froniDefendant].” Aventine Inv. Mgmt., Inc. v. Can. Imperial Bank of
Commerce697 N.Y.S.2d 128, 130 (App. Div. 1999). Put differently, “[ijn order to find a
breach of the implied covenant, a pastgction must directly violate an obligation that may be
presumed to have been intended by the parti@sia House Mezz LLC v. State Street Bank &
Trust Co, 720 F.3d 84, 93 (2d Cir. 2013) (internal quotation marks omitted). Defendant does
not allege, let alone provide evidence, that she failed to receive the proceedsaartherlthat
Plaintiff prevented her from making Loan payment&r is there any term in the Note,
Mortgage, or Modification requiring Plaintiff to provide “loan services” torRidi Therefore,
the skth affirmative defense fails.

Defendant breach of fidumry duty defense also fails. “As a general matter, a lender is
not a fiduciary of its borrower under New York [&wlannuzzi v. Am. Mortg. Network, In@27
F. Supp. 2d 125, 138 (E.D.N.Y. 201@pllecting caseskee also Bank Leumi Trust Co. of N.Y.
v. Block 3102 Corp 580 N.Y.S.2d 299, 301 (App. Div. 1992) (“The legal relationship between a
borrower and a bank is a contractual one of debtor and creditor and does not creatara fiduc
relationship between the bank and its borrower or guarantohddieover, even assuming a
mortgage lender could owe a fiduciary duty to a borrower, Defendant does not idertitify suc

duty here.Cf. Mosdos Chofetz Chaim, Inc. v. RBS Citizens, NI4AF-. Supp. 3d 191, 206-07
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(S.D.N.Y. 2014) (“[A]lthough New York courts have held that a fiduciary duty géiyetoes

not exist between mortgage brokers and borrowers, a plaintiff ncagssfully allege a fiduciary
duty between such parties if it shows special circumstances that transtoepadtiesbusiness
relationship to a fiduciary one.” (alterations and internal quotation marksedittNor does
Defendanidentify how any such fiduciary duty was knowingly breach®deJohnson v. Nextel
Commans, Inc, 660 F.3d 131, 138 (2d Cir. 2011is(ing elements of a breach fiduciary duty
claim under New York law).

e. Statute of Limitations

Defendanits final affirmativedefense ishatthe sixyear statute of limitations to
commence a foreclosure action in New Yerpired (Answerf 11 (citing N.Y. C.P.L.R.
§ 213(4).) “Under New York law, the statute of limitations for a mortgage foreel@stion is
six years from the due date for each unpaid installment, or from the time the mortgagee is
entitled to demand full payment, or from the date the mortgage debt has beeratatéler
Mcintosh v. Fed. Nat'l Mortg. Ass'No. 15CV-8073, 2016 WL 4083434, at *4 (S.D.N.Xuly
25, 2016) (quotingPlaia v. Safonte847 N.Y.S.2d 101, 102 (App. Div. 2007)). “However, even
if a mortgage is payable in installments, once a mortgage debt is acceleragediréh@mount is
due and the Statute of Limitations begins to run on thieeagtebt.” Wells Fargo Bank, N.A. v.
Burke 943 N.Y.S.2d 540, 542 (App. Div. 2012) (internal quotation marks omitted). When
acceleration ofhe mortgage debt on defaulinmdeoptional with the holder of the note and
mortgageas it is here,seeNote | 7(C); Mortgagel5 1 22),'some affirmative action must be
taken evidencing the holdsrélection to take advantage of the acceleratingision,” Wells

Fargo Bank, N.A.943 N.Y.S.2d at 542Such acceleration must include “clear and unequivocal

notice to the borrower, and “[clJommencement of a foreclosure action may beesiffioi
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satisfy this standardld. at 542—43see alsdJnited States v. Ales$99 F.2d 513, 515 n.4 (2d
Cir. 1979) (same).

Here,Defendant defaulted on the Loan on Jun2016; Plaintiff mailed the notices
defaultrequired by New York law and the Mortgage on August 11 and 12, 2016; and, after
Defendanfailed to cure, Plaintiff invokeits right toaccelerate the Mortgage and filed the
Complaint on February 6, 2017PI.’s 56.1 {1 8-12; Compl; Marks Aff. Ex. J (“If you do not
cure your default, we may accelerate your mortgage, and the full amount gouilblaxecome
due and payableWe may also initiate foreclosure proceedingsd’)Ex. G (notice of default
under New York law)) Thereforewhether the statute of limitations began to run on the
deadline to cure listed in the last sent neti&@eptember 14, 2016—or at some later point prior
to the filing of the Complainthe acceleration occurredlamte 2016 or early 2017 and thus,
Plaintiff commenced this Action well within the sypear statute dimitations (SeeMarks Aff.
Ex. J) See Assets Recovery 23, LLC v. Ggdger 15CV-5049, 2017 WL 3610568, at *8
(E.D.N.Y. July 25, 2017{("* Although either notice of a demand or commencement of a
foreclosure action can constitute an affirmative act of acceleration, wherditeeaiaefault
provides tlear and unequivocdhnguage that a loan would become due in its entirety upon
expirationof the curing period, the date of expiration provided in the notice serves as the date of
acceleration for the purposes of the-gar statute of limitationy., adopted 2017 WL 3610517
(E.D.N.Y. Aug. 21, 2017). Indeed, even if the default date—June 1, 20it@ered the statute

of limitations, this Action would still be timely. (F4.56.1 { 8.)
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3. Counterclaims

Defendants Answer raises five counterclaims: (1) for economic damages for bygiagin
action without standing; (2) for fraud and misrepresentation because Plzastifio standing or
possession of the Note; (3) for violation of the Deceptive Practices Act; (Stémpel; and (5)
for costs and attorneyfees. (Answeff 12—-28.)Defendant did not move for summary
judgment on these countdaims, but Plaintiff moved to dismiss therfNot. of Mot.)

a. Standing and Fraud/Misrepresentation

Defendants first two counterclaims both claim damages from the fact that Plaintiff
fraudulently “brought this [A]ction without standirigr the purpose of inducing Defendant” to
do something—namely, to pay money not actually owed to Plaintiff and to assign, convey, or
transfer title to the Property, which Plaintiff does not owAnswer ] 12, 15.) Defendant also
alleges thatPlaintiff does ot have in its possession, as the holder in due course or in any other
capacity,. . .the original Note associated with the Mortgagauitportedly owns.”If.  16.) As
the Court already explained, Plaintiff has standing to bring this Action, as boitiem assignee
and possessor of the Note. Defendant provides no additional evidence or even allegations that
would disrupt this analysis.

Moreover, these countdaimsmust be dismissed as improperly pled. First, these claims,
which saund in fraud, fail to satisfy the heightened pleading standard under Federal Riué of
Procedure 9(b)SeeAcito v. IMCERA Grp., Inc47 F.3d 47, 52 (2d Cir. 1995) (explainitigt
“plaintiffs must allege facts that give rise to a strarfgrenceof fraudulent intent,” either
through “alleging facts to show that defendants had both motive and opportunity to commit
fraud,” or “facts that constitute strong circumstangaldence of conscious misbehavior or

recklessness.” (inteal quotation marks omitted)pefendarnis Answer is devoid of any facts
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plausibly suggesting fraudulent intent by Plaintiff in commencing thisoActiAdditionally,
Defendantas not alleged a plausible injurythese counterclaims, because she does not allege
that she has paid any money to Plaintiff or that she has transferred title topgbeyPim Plaintiff

as a result of this Action. Nor could she, in light of the undisputed evidence that Defienda
and remains the title holder to the Property tvadPlaintiff has made no payments under the
Loan since before June 1, 2016. (Marks Aff. 11 4, 15, 20-23.)

b. DeceptivePractices Act

Defendanits third counterclaim is that Plaintiff violated the Bptive Practices Act, N.Y.
Gen. Bus. Law § 349, bynfisrepresenting and omittimgaterial facts.” (Answerffj18-23.)
Specifically, Defendant alleges that Plaintiff did this by:

a. Misrepresenting to Defendant the nature of the docurfstr@lsw([a$ signing;

b. Failing to provide Defendant with a copy of any contract, bond, note or mortgage,;

c. Failing to provide Defendant with the requisite notices of cancellation;

d. Misrepresenting to Defendant that feeyable from the proceeds of the

mortgagewere bona fide and reasonable and necessary for the extension of credit;

and

e.Failing to disclose to Defendant that the mortgage is negatively amortizing.

(Id. T 21.) Plaintiff argues that this claim is tirf&rred and is insufficiently pled. (RMem.
16-18.)

The statute of limitations for Defend&mg 349 claim “is three years from the date of
accrual, which occurs when [Defendant] is injured by the deceptive act or praatieetated
the statute, and is not dependent upon any date wheaveligof the alleged deceptive practice
is said to occur."Med. Herald Pub. Co. v. J.P. Morgan Chase Bank, N\N&. 13CV-6979,
2014 WL 6769755, at *4 (S.D.N.Y. Nov. 25, 2014) (internal quotation marks omitted).

Defendant argues that the alleged misepntations and omissions occurred at the time of the

Loan origination, in July 2007. (Pl.’'s Mem. 17.) While this is likely correct, Defetsl

21



Answer provides no dates or specific details permitting the Court to infalltiodthe alleged
acts occurred at the time the Note and Mortgage were signed. However34aylaims based
on actions more than three years from the date of the Answer, May 25, 2017, drartiedle-

Even assuming some of Defendar@’349 claims are natme-barredthey are
inadequately pled. Section 349 provides a private right of action to “any person who has been
injured by reason of violation of” the Actthat is, from “[d]eceptive acts and practi¢es.

§ 349(a), (h).However, the law “requires, as a prerequisite to lighihat [Defendant] establish
injury to the public generally as distinguished from injury to [Defendant] dlohialee
Enterprises, Inc. v. Aetna Cas. & Sur. (834 F. Supp. 605, 608 (E.D.N.Y. 1998¢e also
Oswego Laborers’ Local 214 Pension Fund v. Marine Midland Bank, B4&.N.E.2d 741, 744
(N.Y. 1995) (explaining that “[8] 349 is directed at wrongs against the consuming public” and
“as athreshold mater, plaintiffs claiming the benefit of [§] 349 . . . must chargaicbafithe
defendant that is consumeriented,” that is, “that the acts or practices have a broader impact o
consumerst large”). Defendant does not meet this standard. The Answer does not specify any
deceptive practice by Plaintiff or its predecesatirected to consumers generally, nor does it
allege an injury to the publicSéeAnswer N 19-23.) Rather, it focuses on the interactions and
resultingLoan contracbetween Plaintiff and Defendantid{ This is insufficient to allege a

§ 349 violation. See Oswego Laborers’ Local 214 Pension F@#4¥ N.E.2d at 744 [P]rivate
contract disputes, unigue the parties . . . would not fall within the ambit of the statyte.”
Drepaul v. Allstate Ins. Cp749 N.Y.S.2d 439, 440 (App. Div. 2002) (findino evidence that

the defendant “engaged in acts or practices . . . which had an impact on consuanges at |
rather than acts limited to just the partiesge alsdNilliams v. Black Enth Television, Ing.

No. 13CV-1459, 2014 WL 585419, at *9 (E.D.N.Y. Feb. 14, 2014) (“Plaintiff has alleged no
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such consumer-oriented act or injtlyyHutter v. Countrywide Bank, N.A1 F. Supp. 3d 363,
375 (S.D.N.Y. 2014)9ame) aff'd in part, vacated in part, remandedlO F. App'x 25 (2d Cir.
2018). Accordingly, the third counterclaim is dismissed.
c. Estoppel

Defendans fourth counterclaim alleges that “Plaintiff should be estopped from seeking
satisfaction of the [N]ote and [M]ortgage because, upon information and lislief
misrepresentatns induced Defendant into entering the [N]ote and [M]ortgage under their
current terms.” (Answef 25.F “A mortgage lender may be estopped from asserting rights
under a mortgage to prevent a fraud or injustice to the person against whom enforcement is
sought, who in justifiable reliance upon the lender’s words or conduct has been misled to his
detriment.” First Union Nat. Bank v. Tecklenbyrg69 N.Y.S.2d 573, 574 (App. Div. 2003).
However ,to state a claim of equitabéstoppel, Defendant must plead “(1) conduct which
amounts to a false representation or concealment of material facts; (2) inteatisach
conduct will be acted upon by the other party; @)knowledge of the real facts” by Plaintiff,
and her own “(1) lack of knowledge of the true facts; (2) reliance upon the conduct of the party
estopped; and (3) a prejudicial change in her posititoh.at 574—75 (internal quotationarks
omitted). Defendant has not pled facts satisfying any of these requirem@héshas not

identifiedwhatmisrepresentations “induced” her into entering into the Note and Mortgage terms,

3 To the extent this was meant to be combined with the § 349 claim as a reagidhéo to
statute of limitationssee Meridien Int Bank Ltd. v. Gow of the Republic of Liberi&3 F.
Supp. 2d 439, 447 (S.D.N.Y. 1998) (“Equitable estoppel is another doctrine which tolls the
statute of limitations when a party claiming to benefit from the statute carries arhia stay as
to lull the other party into delay or misrepresent the situation in such a manner that equi
requires tolling of the statute."$pe also New York State Mortg. Loan Enf't & Admin. Corp. v.
N. Town Phase Il Houses, In694 N.Y.S.2d 183, 184 (App. Div. 1993) (rejecting estoppel
affirmative defense)it still fails even if timely for the reasons explained above.
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let alone Plaintiff’s intent to induce her or an actual prejudicial change in her position. Thus, this
counterclaim is dismissed. See Wallace v. BSD-M Realty, LLC, 36 N.Y.S.3d 884, 887 (App.
Div. 2016) (“In the absence of evidence that a party was misled by another’s conduct or that the
party significantly and justifiably relied on that conduct to its disadvantage, an essential element
of estoppel is lacking.” (alteration and internal quotation marks omitted)).

d. Costs and Attorney’s Fees

Finally, Defendant requests attorney’s fees and costs it incurred “for the successful
defense of a Foreclosure Action.” (Answer §28.) This is a request for relief, not an independent
cause of action. In any event, Defendant did not succeed in its defense of this Action, and
therefore is not entitled to such fees and costs. Rather, under the express terms of the Mortgage,
Plaintiff is entitled to collect attorneys’ fees in this Action. (Mortgage 9-10 9 9; id. at 15 §22.)
See N.Y. Real Prop. Law § 282.

III. Conclusion

For the foregoing reasons, Plaintiff’s Motion for Summary Judgment is granted and
Defendant’s counterclaims are dismissed. The Clerk of Court is respectfully directed to
terminate the pending Motion. (Dkt. No. 37.) The Court will enter a judgment of foreclosure
separately.

SO ORDERED.

DATED: September/.3 , 2018
White Plains, New York

KENNETH M. KARAS —
ITED STATES DISTRICT JUDGE
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