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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

SHAKEE PERKINS,
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No. 17CV-1341 (KMK)

OPINION & ORDER

ADA PEREZ,et al,

Defendants.

Appearances

Shakee Perkins

Coxsakie, NY

Pro se Plaintiff

Janice Powers, Esq.

New York StateOffice of theAttorney General
White Plains, NY

Counsel for Defendants

KENNETH M. KARAS, United States Districtudge:

Shakee PerkingPlaintiff”) , currently incarcerated @&reene Correctional Facility,
brings this pro se Action under 42 U.S.C. § 1883ainstSuperintendent Ada Per€Perez”),
Medical Director John Benhei(tiDr. Benheim”), Correction Officer (“C.0.”) Richard Ulysse
(“Ulysse”), C.O. Damon Travi§Travis”), C.O. Ryan Whela(i'Whelan”), and Sergeant Fred
Nameth (“NametH) (collectively, “Defendants”).Plaintiff, who sues Defendants both
individually and in their official capacitiealleges thaDefendants violated his constitutional
rightsand committed statlaw torts against himBefore the Court is Defendants’ Motion To

Dismiss(the “Motion”). (SeeNot. of Mot. (Dkt. No. 32).)

For the following reasons, the Motion is granted in part and denied in part.
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I. Background

A. Factual Background

The following facts are drawn froRlaintiff's Amended Complaint and the exhibits
attached to it,Am. Compl. (Dkt. No. 15)), and are taken as true for the purpose of resolving the
instant Motion.

On February 21, 2014, Plaintiff was incarcerated at Downstate CorrectioiiayFac
(“Downstate”) (Am. Compl. § 1) At about 9:15 a.m. that day, Plaintiff was in his cell when
DefendanUlysseand an unnamed porteame to collect Plaintiff's laundry.Id. 111-2.) The
porter ‘handed [P]laintiff a pen to write his initials on his clothing,” which Plaintiff did.
112-3.) However, when Plaintiff “attempted to return the, peiysse“grabbed and strong-
armed [P]laintiff’s right hand in a[n] aggressive stronghold[,] causing [Rifits wrist to swell
and become numb.”Id. T 3.) Ulyssefurther “squeez[ed]” Plaintiff's “right hand and
aggressively pull[ed] [his] arm out of the hole in the door until [his] elbow reached thre oute
edge of the hole.” Id. T 4.) Although Plaintiff “hopelessly begged” Ulysse to stop and
“screamed for help,Ulysse did not stop and instead “braced his foot/feet up against the cell
door using both hande get a better gripn” Plaintiff's hand, causing further painld(14-5.)
Ulysse thereafter “became more violent and aggressive,” “intentionallgdtRlaintiff's
“entire right arm at of the hole on the cell door unfilis] body was pressed up against the cell
door,” and “aggressively twisted and yanked [his] right arm in a downward violerninpt
causing more damage and severe pamwell asnumbness. I§. 116-8, 40.) Plaintiff

“struggled with” Ulysse for “approximately four more minutes before surramgléis arm.”

! Plaintiff's filings in this caseontain both numbered and unnumbered paragraphs.
Wherenot possibldo citeto the numbered paragraphe Court cites to the EGfenerated page
numbers stamped at the top right-hand corner of the document.



(Id. 11 8.) Ulyssethereafter released Plaintiff's arm and “walked way laughinigl” (9.)

Plaintiff “screamed for helm pain” and “requegd emergency medical attenticiot
twenty minutes.(Id. 119, 41) Plaintiff was then escorted to Nameth'’s officéd. [ 9.)
Nameth questioneBlaintiff (andtwo nearby inmatgsabout the incident.ld. § 10.) Plaintiff
requested that “the investigation be postponed so that [he] can receive meshtargttbut
Nameth “denied [the] request and stated: ‘You have to answer these questiohg fiitg
Plaintiff alleges thguestioning causealdelay in his‘'emergencymedical needs” and causki$
“right hand and midarea of the arm to swell.”Id. 1 10-11, 41-42.)

After “[a]fter a period of twenty minutes or sdlaintiff was taken to the medicaihit.
(Id. 1 12.) X-rays and photographs were taken of the injudy) DefendanDr. Benheim in
examining Plaintiff,‘grabbed” his‘left arm and attempted to put [his] right arm in a medical
sling,” despite Plaintiff's complaints.ld; 1913, 42.) Dr. Benheim “forced” Plaintiff to lie down
“by picking [him] up by the legs” and pushing his “upper body down on the bé&dl.Y 14.) He
then attached an IWith an “unknown narcoticto Plaintiff’'s armwithout askingPlaintiff's
permission or whethdre was allergic td. (Id. 1115-16.) Plaintiff “beggedDr. Benheim not
to touch him and asked for another doctor, but that request was reflsefi15.) Plaintiff
“immediately” began tdsweat, feel cold, have trouble breathing, feeksl [feel] panic-struck,
[feel] naus[eoushndhallucinate,” have “sbrt epilepticepisodes andfeel “half his body
numbed, frozen and the other half in great paihd’ 117, 19) Dr. Benheiminjected Plaintiff
with “another dose of an unknown narcotic,” causing Plaintiff pain from the needle — which
was insertedcarelessly” into his injured arm -and causing Plaintiff to become “incoherent”
and “unresponsive” and to have “blurry visionld.(1118, 40.)

Plaintiff was therreferredto an outside hospitébr further treatment. 14. § 24.)



Defendarg Travis andWhelan responsible for transporting Plaintiff to the van that would take
him to the hospital,aggressively grabbed [his] arms, pulling both arms towards [his] back,” and
placedhim in “mechanical restraints.”ld. 1119, 40—41). This caused Plaintifbain, who “tried
to speak but was unable to [do befcause of the narcotic effects” of the medigiven to him
by Dr. Benheim. I¢l. 1 20.) Instead, Plaintiff cried and moariedignal his distress(ld.)
Travis and Whelan carried Plaintiff to the van instead of putting Plaint#frimedical mobile
bed or portable carry stretckieand, in placing him in the vafailed tofastena seat belt around
him. (d.) Before they left for the hospital, Whelandad a cigarettecausng Plaintiff “to
have trouble breathing.”Id. 1 21.) Further, the van door was left open, causing Plaintiff, who
“did not have on a winter coat,” taearly experience[hypothermid and to begin “crying,
moaning, shivering, coughing, and breathing very fast’) (When the van door was closed,
Plaintiff was left “restrained in an uncomfortable[,] painful position wihair circulating,]
leaving [him]to inhale”Whelan’s cigarette smoke for about fifteen minuted. [ 22.) Plaintiff
then “vomited twice and then blacked out” in the van, and “woke up on the van floor and was
unable to get up or move” because of the “ongoing effects of the unknown narcotic and being
restrainedoy” handcuffs. Id. § 23.) Plaintifiwas “incoterent and unresponsive” upon arriaal
the hospital. Ifl. 1123-24.) Following the visit to the hospitaPlaintiff was transported by
Travis and Whelan back to Downstate “in the same negligent manner” as bé&loffe24.)

Upon return to Downstate, Plaintiff was placed in involuntary protective custd@@’{'|
without a bed, chair, food, or water, thus forcing him to sit “on the edge of a windamsill
sleep “in an uncomfortable position.Td({ 25.) FromFebruary 22—-24, 201#]aintiff
repeatedly asker. Benheim for a medical shower, but was denied one without explanation,

causing him to develop a foot fungusd. /126-27, 43.)



On February 24, 2014, Plaintiff was released back into Downstate’s general ipopulat
and given an ace bdage to “keep [his] right arm in a comfortable positiond. { 28.) Upon
return to his cell, he wrote a letter@efendanferez omplaining about the assault amedical
treatmentand requesting to be moved to anofiaeility “because [he] fearedahhe would be
assaulted and retaliated against by all defendants mentioned in this comleirfi.29 see
alsoAm. Compl.Ex. C1 (letter to Perez).

On February 26, 201fefendantUlysseapproached Plaintifh the mess haliduring
lunch chow” andverbally threatenethim to not ‘file a grievance or he would retaliate and
make sure other officers in any facility [P]laintiff is transferred talige [against him] as well.”
(Am. Compl.| 30.) Ulysse further forced Plaintiff to “remove his éeadage off his right arm
and hand it over.” I¢. 1930-31) Plaintiff “filed a grievance about the assault, retaligtion
negligence[,] and mess hall encounter with” Ulysdd. §( 31; see alscAm Compl. Ex. C2
(grievanceregarding incident) Plaintiff made several requests for medical care between
February 26 and March 3, 2014, but received no respoAse. CoOmpl.| 32.)

On March 4, 2014, Plaintiff was transferred to Great Meadow Correctionaltyacili
(“Great Meadow”) (Id. 1 33) Upon arrival, he was toldy another inmate that there was a note
stating that Plaintiff “was an asshole, litigghand grievingthreaf,] and[giving] an order to
destroy all of [his] property.” Id. 1 34.) On March 6, 2014, Plaintiff was issued a misbehavior
report bya prisonofficernot named as a Defendant hesbich Plaintiff alleges was falsand an
act of retaliation on behalf of Ulysseld (1135-36, 44 see alscAm. Compl.Ex. D6
(misbehavior report).)

B. Procedural Backgrodn

Plaintiff signed his initialComplaint and handed it to prison officials for mailing on



January 18, 2017.SeeCompl. 55 (Dkt. No. 2).) Plaintiff completed his request to proceed
without prepayment of fees, that is, in forma paupéid?”), on thesame day. SeeDkt. No.

1.) The Court received Plaintiff’s initial complaint and IFP request on Feb22a017. $ee
Dkt. (dates associated with entrie&t. Nos. 1, 2).)On February 3, 2017, the Court granted
Plaintiff's IFP request. (Dkt. No. 4.)

Plaintiff's initial Complaintnamed Perez argkveral John Doess Defendants(See
Compl. 1-2.) On March 2, 2017, the Court issued an Order directing service on Perez and
directing the New York State Attorney General's Office to idertigyJohn Doe Defendants.
(Dkt. No. 6.) Perez was thereafter served, andideatitiesof the John Doe Defendants
ascertained (Dkt. Nos.10-12.)

On June 23, 201 PRlaintiff filed the instant Amended Complaint. (Am. Compprhe
Court issued a second Order directing service, (Dkt. No. 16), and the remaining Defevetant
thereafter served, (Dkt. Nos. 17, 18, 19, 20, 21). On January 25, 2018, Defendants filed a letter
seeking a prenotion conference in anticipation of filing a motion to dismig3kt. No. 27.) On
February 5, 2018, the Court set a briefing schedule. (Dkt. No&&gndants filed the instant
Motion To Dismissand accompanying papesa March 5, 2018. SeeNot. of Mot.; Mem. of
Law in Supp. of Mot(“Defs.” Mem.”) (Dkt. No. 31).) On May 8, 2018, Plaintiff filea
response in oppositionSéePl.’s Mem. of Law in Opp’n to Mot. (“Pl.’'s Mem.”) (Dkt. No. 35).)
On May 21, 2018, Defendants filed a replge€Defs.’ Reply Mem. of Law irfFurtherSupp. of
Mot. (“Defs.” Reply”) (Dkt. No. 36).)

[l. Discussion
Defendants move to dismiss the Amended Complaint pursuant to FederabRui$

Procedure8 and 12(b)(6). See generallpefs.” Mem.)



A. Rule 8

Federal Rule of Civil Procedure 8 provides, as relevant thexe’[a] pleadirg that states
a claim for relief must contain .. a short and plain statement of the claim showing that the
pleader is entitled to relief,” Fed. R. Civ. P. 8(a)(2), and that “[e]ach allegatiehlra simple,
concise, and directjtl. at 8(d)(1). Nonetheless, Rule 8 also provides that “[n]o technical form is
required” to comply with the ruleg]., and that “[p]leadings must be construed so as to do
justice,”id. at 8(e).

In Defendants’ view, the Amended Complaint runs afoul of Rule 8 because it is “long

and rambling and a total of 131 pages,” “contains broad sweeping and conclusotipabega
many of which not directed to any particular party,” and “is accompanied withiexthat are
unrelated to the allegatiofis(Defs.” Mem. 6-7 (relying in part orSalahuddin v. Cuom@&61
F.2d 40, 42 (2d Cir. 1988)3ee alsdefs.’ Reply +2 (arguing that the Amended Complaint
“contains extraneous facts about mmarties,” contains repetitions, and references documents
and events that do not involve any Defertjlan

While the Court is sympathetic efendantsview of the Amende@omplaint,Plaintiff
has not violatedRule 8 “The fundamental command of the Federal Rules of Civil Procedure is
never to exalt form over substancéimron v. Morgan Stanley Inv. Advisors |64 F.3d 338,
343 (2d Cir. 2006) (citation and quotation marks omitted). When enforcing technical
requirements on litigants, courts are always mindful of the “jurisprudenti@renee for
adjudication of cases on their merits rather tharherbasis of formalities.’'Salahuddin 861
F.2d at 42see also Swierkiewicz v. Sorema N84 U.S. 506, 514 (2002) (“The liberal notice

pleading of Rule 8(a) is the starting point of a simplified pleading systerahwlas adopted to

focus litigation orthe merits of a claim.”)¢f. Wyndew. McMahon 360 F.3d 73, 80 (2d Cir.



2004) (noting that “form matters in our system of adjudication,” but holding thabthplaint
“[was] not so lacking in form as to warrant dismissaitdgtion and quotation marksnitted)).
In this context, “dismissal of a pro se claim as insufficiently pleaded is apgdeopnly in the
most unsustainable of caseBgykin v. KeyCorp521 F.3d 202, 216 (2d Cir. 200@glics
omitted) and it “is usually reserved for those caseshich the complaint is so confused,
ambiguous, vague, or otherwise unintelligible that its true substance, itamsi] disguised,”
Kittay v. Kornstein230 F.3d 531, 541 (2d Cir. 2000) (quotbglahuddin 861 F.2d at 42).
Therefore, instead of mechanicatlgtermining whether a complaint’s allegations are
“short and plain” or “simple, concise, and direct,” Fed. R. Civ. P. 8(a)(2), (d)(1), thé Cour
considers more broadiyhether the complaint gives “fair notice” to the defenda®aésahuddin
861 F.2d at 42see alsdSimmons v. Abruzzd9 F.3d 83, 86 (2d Cir. 1995) (“The function of
pleadings under the Federal Rules is to give fair notice of the claim ass@itation and
guotation marks omitted)mron 464 F.3d at 343 (“A complaint need prjive the defendant
fair notice of what the plaintiff's claim is and the grounds upon which it restg8ting
Swierkiewicz534 U.S. at 513)Wynder 360 F.3d at 79 (“The key to Rule 8(a)’s requirements is
whether adequate notice is give(titationomitted)). “Fair notice is that which will enable the
adverse party to answer and prepare for trial, allow the application of resgudicdtidentify
the nature of the case so it may be assigned the proper form of ialrhons49 F.3d at 86
(citation and quotation marks omitted). Thtise Cout will not dismiss a complaint that may be
prolix or even unintelligible unless the complaint’s form or substance preventdene ale
from forming a “fair understanding” of the plaintiff's allegationsotinerwise prejudices the
defendant in responding to the complailittay, 230 F.3d at 54Xee alscAmron 464 F.3d at

343 (“Dismissal is improper on technical pleading irregularities, whickxaresable as long as



they neither undermine the purpose of notice pleading nor prejudice the adversg@tatipi
andquotation marks omitted)Rhillips v. Girdich 408 F.3d 124, 130 (2d Cir. 2005) (“Although
[the plaintiff's] allegations were not neatly parsed and included a grdatfdealevant detaljl

that is not unusual from a pro l#ggant. As long as his mistakes do not prejudice his opponent,
a plaintiff is entitled to trial on even a tenuous legal theory, supported by the thinnest of
evidence.” (citatios omitted))

Here, the Amended Complaiptovides Defendants fair notice of the claims against them
and therefore satisfighe shortandplain-statement requirement Rule 8 TheAmended
Complaint contains each of the usual sections, including a list of the Partiesinaddhesses,
(Am. Compl. 1-3); a description of each Defendaidt,dt 4-6); a statement on jurisdiction and
venue, id. at 6); achronological description of theleged facts and statement of claimsid, at
7-24); a description of each coundl. @t 25-43); a descripon of Plaintiff's injuries, {d. at 48);
anda statement as tbe relief sought,id. 49-52). Indeed, the Amended Complaint usefully
contains a statement on Plaintiff's attempts at exhausttbrat(44-46), and on Plaintiff's
previous lawsuits,id. at 47). Throughout, the Amended Complaint uses numbered pages and
paragraphs, and it contains neat, orderly, éasgad handwriting. Therefore, even if some
portions of the Amended Complaint “contain[] a number of arguably confusing ovan¢le
paragraphs,” and contain sections that are repetitive and certain exhib#s welevance may
not beapparent“the Court cannot say that the . . . Amended Complaint fails to put . . .
Defendants on fair notice of Plaintiff's claimsOng v. Park ManofMiddletown Park) Rehab.

& Healthcare Ctr, 51 F. Supp. 3d 319, 346 (S.D.N.Y. 201sBe alsittay, 230 F.3d at 542
(finding that a complaint satisfied Rule 8 where the “allegations [were] iwumifig clear to have

provided [the defendant] with a fair understanding of what the plaintiff [was] cammpieabout



and to have allowed [the defendant] tamknwhether there is a legal basis for recovecytafion
and quotation marks omitted)).

B. Rule 12(b)(6)

1. Standard of Review

The Supreme Court has held that although a complaint “does not need detailed factual
allegations” to survive a motion to dismiss, “a plaintiff's obligation to provide thergls of his
entitlement to relief requires more than labels and conclusions, and a forreaittion of the
elements of a cause of action will not dd&&ll Atl. Corp. v. Twomb|y550 U.S. 544, 555 (2007)
(citations, quotation marks, and alterations omitted). Indeed, Rule 8 of the FedesabR0ivil
Procedure “demands more than an unadorned, the-defendant-unldvafutigdme accusation.”
Ashcroft v. Igbal556 U.S. 662, 678 (2009). “Nor does a ctamp suffice if it tenders naked
assertions devoid of further factual enhancemelat. {quotation markand alteratioromitted).
Rather, a complaint’s “[flactual allegations must be enough to raise agigHief above the
speculative level. Twomby, 550 U.S. at 555. Although “once a claim has been stated
adequately, it may be supported by showing any set of facts consistent vatlegfagions in the
complaint,”id. at 563, and a plaintiff need allege “only enough facts to state a claim tamalief
is plausible on its facejd. at 570, if a plaintiff has not “nudged [his or her] claim[] across the
line from conceivable to plausible, the[] complaint must be dismisgkdsee also Igbal556
U.S. at 679 (“Determining whether a complaintested plausible claim for relief will... be a
contextspecific task that requires the reviewing court to draw on its judiciarexe and
common sense. But where the well-pleaded facts do not permit the court to inféhamoitee
mere possibility bmisconduct, the complaint has alleged — but it has not ‘show[nthat the

pleader is entitled to relief.” (citation omitted) (second alteration in originabt{aqg Fed. R.
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Civ. P. 8(a)(2)))id. at 678-79 (“Rule 8 marks a notable and generous depafrom the
hypertechnical, code-pleading regime of a prior era, but it does not unlock the doors ofrdiscove
for a plaintiff armed with nothing more than conclusions.”).

In considering a motion to dismiss, the Court “must accept as true all of thal fact
allegations contained in the complainEtickson v. Parduss51 U.S. 89, 94 (2007) (per
curiam);see also Nielsen v. Rabird6 F.3d 58, 62 (2d Cir. 2014) (“In addressing the sufficiency
of a complaint we accept as true all factual allegations”.(quotation marks omitted)).

Further, “[flor the purpose of resolving [a] motion to dismiss, the Coudraw[s] all
reasonable inferences in favor of the plaintifbaniel v. T & M Prot. Res., Inc992 F. Supp. 2d
302, 304 n.1 (S.D.N.Y. 2014)ifmg Koch v. Christie’s Int'l PLC699 F.3d 141, 145 (2d Cir.
2012)). Where, as here, a plaintiff proceeds pro se, the “complaint[] must be colistnadig
and interpretetb raise the strongest arguments that [it] suggestfgyKes v. Bank of AnT.23
F.3d 399, 403 (2d Cir. 2013) (per curiam) (quotation marks omittédyvever, “the liberal
treatment afforded to pro se litigants does not exempt a pro se party from coepliinc
relevant rules of procedural and substantive laBegll v. Jende|l980 F. Supp. 2d 555, 559
(S.D.N.Y. 2013) (quotation marks omittedie also Caidor v. Onondaga Couri¢7 F.3d 601,
605 (2d Cir. 2008) (“[P]ro se litigants generally are required to inform themselgasling
procedural rules and to comply with ther(italics and quotation marks omitted)).

Generally, “[iln adjudicating a Rule 12(b)(6) motion, a district court must cortBne i
consideration to facts stated on the face of the complaint, in documents appended to the
complaint or incorporated in the complaint by reference, and to matters of whidhljunditce
may be taken.”Leonard F. v. Isr. Disc. Bank of N,¥.99 F.3d 99, 107 (2d Cir. 1999) (quotation

marks and citation omitted). When a plaintiff proceeds pro se, however, the Court mdgrconsi

11



“materials outside the complaint to the extent that they are consistent with théaillegathe
complaint,”Alsaifullah v. Furcg No. 12€V-2907, 2013 WL 3972514, at *4 n.3 (S.D.N.Y. Aug.
2, 2013) (quotation marks ottad), including “documents that a pro se litigant attatbdss
opposition papersAgu v. RheaNo. 09CV-4732, 2010 WL 5186839, at *4 n.6 (E.D.NDec.
15, 2010) (italics omitted), statements by the plaintiff “submitted in responsedefgaidant’s
request for a prenotion conference, Jones v. Fed. Bureau of Prisoéo. 11CV-4733, 2013
WL 5300721, at *2 (E.D.N.Y. Sept. 19, 2013), and “documents that the plaisttfigr
possessed or knew about and upon whticé plaintiff] relied in bringinghe suit,”"Rothmarv.
Gregor, 220 F.3d 81, 88 (2d Cir. 2000).
2. Analysis

Defendants move to dismiss the Amended Complaint on grounds that the claims are
time-barred; that Plaintiff failed to exhaust administrative remedies; that Plaintiftdailkege
the personal involvement of Defendant Perez; that Plaintiff fails to allegegliih BAmendment
claim; that Plaintiff fails to allege a First Amendment retaliation claim; that the claims against
Defendants in their official capacities must be dismisseémhe Eleventh Amendment; and
that Defendants are entitled to qualified immunitgedDefs.” Mem.7-22.) The Court
addresses each argumeaparately to the extent necessary.

a._Statute of Limitations

i. Section 1983 Claims

Defendants argue thBtaintiff's § 1983claims relating tdhe events of February 21,
2014are timebarred. (SeeDefs.” Mem.7.) “In [8] 1983 actions, the applicable liations
period is found in thegeneral or residual stastute of limitationdor personal injury actions.”

Ormiston v. Nelsonl17 F.3d 69, 71 (2d Cir. 199{8lterations omitted) (quotinQwens v.

12



Okure 488 U.S. 235, 249-50 (1989)Here, NewYork’s threeyear statute of limitations for
personal injury actions applieSeeN.Y. C.P.L.R. 8§ 21b); see also, e.g.Pearl v. City of Long
Beach 296 F.3d 76, 79 (2d Cir. 2002) (holding tHacaus& 1983 does not contain a specific
statute of limitations, courts appiye statute of limitations for personal injury actions under state
law, which in NewYork is three yeargciting N.Y. C.P.L.R. 8§ 214(5))).Thereforejn
Defendants’ view, Plaintiff§ 1983claims relating to the events Bébruary 21, 2014 are time-
barred because he did not file his initial Complaint until February 22, 2017, one dayrigll
the expiration of the statute of limitationé&SeeDefs.” Mem.8.)

This is incorrechs a matter of lawUnder the prison mailbox rulan inmate’s
complaint is deemed filed on the day it is handed to prison officials for maflieg.Allen v.
N.Y.C. Dep't of Corr, No. 06€CV-7205, 2010 WL 1644943, at *7 (S.D.N.Y. Mar. 17, 2010)
(citing Dory v. Ryan999 F.2d 679, 682 (2d Cir. 1993ere, Plaintifisigned his initial
Complairt on January 18, 2017 SdeCompl. 55.) “Although it is not clear when [Plaintiff]
gave his complaint to prison officials, absent evidence to the contrary, theaGsumes that
[Plaintiff] gave [it] to prison officials for mailing on the date he signed ddhnson v. Coombe
156 F. Supp. 2d 273, 277 (S.D.N.Y. 2001) (citation, quotation markgragiudal alterations
omitted) Therefore, Plaintiff'dnitial Complaint wadimely filed over a month prior to the
expiration of the statute of limitations

ii. State Law Claims

Defendants also argue tHlaintiff's statelaw claims are timéarred. $eeDefs.” Mem.
9-10.) “The accrual of pendant state law tort claims in federal court actions is governed by
state law.” Mitchell v. Home377 F. Supp. 2d 361, 377 (S.D.N.Y. 2006).New York, the

statuteof limitations for intentional torts is one yeabeeN.Y. C.P.L.R. § 215(3) Plaintiff's

13



Amended Complaint allegesatelaw intentionaltorts occurringoetweenFebruary 21, 2014 and
about March 6, 2014.Sge generalbAm. Compl) Plaintiff's initial Complaint was not mailed
until January 18, 2017Therefore, Plaintiff's statéaw claims are timévarredand must be
dismissed with prejudice.

b. Exhaustion

Defendants argue thBtaintiff's § 1983claimsare barred for failure to exhaust
administrative remedies(SeeDefs.” Mem.7-9.)

ThePrison Litigation Reform Act (“PLRA”provides that “[n]o action shall be brought
with respect to prison conditions under [8] 1983 of this title, or any other Federal law, by
prisoner confined imny jail, prison, or other correctional facility until such administrative
remedies as are available are exhaustd@.U.S.C. § 1997e(a). This “language is ‘mandatory’:
An inmate ‘shall’ bring ‘no action’ (or said more conversationally, may not bnggation)
absent exhaustion of available administrative remedi@sss v. Blakel36 S. Ct. 1850, 1856
(2016)(citationomitted). The exhaustion requirement applies to “all inmate suits about prison
life,” Porter v. Nusslgs34 U.S. 516, 520, 532 (2002), and includes actions for monetary
damages even if monetary damages are not available as an administrative seeioiyth v.
Churner, 532 U.S. 731, 741 (2001Moreover, thePLRA “requires proper exhaustion, which
means using all steps that the prigpievance system holds outWilliams v. Priatng 829 F.3d
118, 122 (2d Cir. 2016) (citations, quotation marks, and alteratiotted). Indeed, thé°’LRA
demands “strict compliance with the grievance procedureor else dismissal must follow
inexarably.” McCoy v. Goord255 F. Supp. 2d 233, 246 (S.D.N.Y. 2003)ations quotation
marks, and alteratioomitted).

However, thePLRA contains a “textual exception to mandatory exhausti®uoss 136

14



S. Ct. at 1858. “[T]he exhaustion requiremieimiges on the ‘availablility]’ of administrative
remedies: An inmate... must exhaust available remedies, but need not exhaust unavailable
ones.” Id. Available “grievance procedures..are capable of use to obtain some relief for the
action complaied of.” 1d. at 1859 (citation and quotation marks omitteth Ross the Supreme
Court identified “three kinds of circumstances in which an administrative rerakdgugh
officially on the books, is not capable of use to obtain religf.” An adminigrative remedy is
unavailable: (1) where “it operates as a simple dead-emdth officers unable or consistently
unwilling to provideany relief to aggrieved inmates”; (2) where the procedure is “so opaque that
it becomes, practically speaking, incapaifieise” such that “no ordinary prisencan discern or
navigate it} or (3) where “prison administrators thwart inmates from taking advantage of a
grievance process through machination, misrepresentation, or intimidalioat’1859—60.It
bears noting, however, that the “three circumstances discusBedsdo not appear to be
exhaustive,'Williams, 829 F.3dat 123 n.2, but rather “guide the Court’s inquiriifiudan v.
Lee No. 12CV-8147, 2016 WL 4735364, at *5 (S.D.N.Y. Sept. 8, 2(tGation omitted).
Finally, failure to exhaust is an affirmative defense, not a pleading eegert. See
Jones v. Bogks49 U.S. 199, 216 (2007 rullon v. City of New Havery20 F.3d 133, 141 (2d
Cir. 2013). “Inmates are not required to speciallggqd or demonstrate exhaustion in their
complaints.” Jones 549 U.S. at 216. Accordingly, “dismissal is appropriate on a motion to
dismiss where failure to exhaust is clear on the face of the complBirhSon v. Kirby
Forensic Psych. CtrNo. 16€V-1625, 2018 WL 4680021, at *6 (S.D.N.Y. Sept. 28, 2018)
(citation omitted)see alsdMcCoy, 255 F. Supp. 2d at 248gme).

The grievance program applicable here isNk& York StatdDepartment of Corrections
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and Community SupervisionOCCS”) Inmate Grievance Program (“IGP?)See7

N.Y.C.R.R. 8 70%t seq. The IGP provides faa threestep grievance proces$he inmatanust
first submita written grievance to tHamate Grievance Review Committee (“IGRC3ee

Gayot v. PerezZNo. 16€V-8871, 2018 WL 6725331, at *6 (S.D.N.Y. Dec. 21, 20&t&)ng 7
N.Y.C.R.R. 8§ 701.5(a)). “If the IGRC’s determination is adverse to the inmate,sgdbed

step the inmate may appeal to the superintendent within seven calendarldafgsting 7
N.Y.C.R.R. 8 701.5(c)). “And if the superintendent’s determination is adverse to the,inimate
the third and final step the inmate may appeal to the Central Office Review Committee
(“CORC”) within seven calendar daysld. (citing 7 N.Y.C.R.R. § 701.5(d))Only after
completingall threesteps of the IGP may suit be brougBeeWilliams 829 F.3d at 122.

In the Amended ComplainBlaintiff stateghat he has continued to [pursuall
complaints and exhaust all administratreenedies’ (Am. Compl. § 38), that h#iled
grievances” at DownstasndGreat Meadow with regard to his claimisl. @t 44—45), and that
he “appealed all complaints to the [relevant] Superintendent” and “appealed farthe
[CORC],” (id.). Plaintiff alsoacknowledgeshoweverthat“some complaints, grievancgkand
appeals wre never addressen acknowledged bjDOCCS]” that “some complaints did not
meet[DOCCS]deadlines because [they wedglstroyed or missing from acts of retaliaticend
that“[s]Jome complaints were never filed due to the long history of harassment, theaatd, f
plaintiff's life and retaliation fromiDOCCS]and [its] employee$ (Id.) Plaintiff further alleges

that Defendant Ulysse “verbally threaten&dith “not to file a grevance or he would retaliate.”

2 Plaintiff alleges that the “grievance procedure at [Downstate and Great Meadow] .
did not cover any of [his] claims.” (Am. Compl. 45). This is incorrect. As noted, the eximaust
requirement applies to “all inmate suits about prison lifedtter, 534 U.S. at 520, 532.
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(Id. 1 30.) In short, Plaintiftlarifies “most of the grievances” were “never processed,” some
were “destroyed,” others were processed but “dehetl someaverenever filed at alfor fear
of retaliation (Id. at 45-46.)

As Defendants point oufDefs.” Mem. 8) Plaintiff essentially admits that he did not
exhaust as required by the PLRRIaintiff attaches ndocuments to the Amended Complaint
demonstratinghathe filed grievancesr appealsegarding thallegationsof February and
March 2014 described in the Amended Complaint. To be Blamtiff does attackopies of
several grievances and appddéd betweernFebruary 2015 and January 2016, but thefer
not to the allegations raised in the Amended Complaint segaratéssueghatpostdatehe
events of, and indeed involeedifferent correctional facility thaalleged inthe Amended
Complaint. SeeAm. Compl. Exs. D16-D18, D24-D431.Plaintiff also attacheseveraletters,
writtenin February-April 2014, May 2016, and December 2016D&fendant Perenther
officials in the Downstate and Great Meadow grievance departpamtthe DOCCS
commissionerdescribingand complainingibout many othe allegations raised in the Amended
Complaint. SeeAm. Compl. ExsC1-C2, D8-D11, D44-D46, D49.) However, these letters
are not themselves grievanceédlumerous courts considering that issue have found that
complaints that were not filed as formal grievances cannot satisfy thestimarequirement” of
the PLRA. Collins v. Goodliff No. 12CV-6595, 2014 WL 6065670, at *2 (W.D.N.Y. Nov. 13,
2014)(citaton omitted);seealso Scott v. Gardne87 F. Supp. 2d 477, 488—-89 (S.D.N.Y.
2003) (“Letters of complaint, regardless of the addressee, are not gagtgrsfevance process

and do not satisfy the exhaustion requiremedoitation omitted); Houze v. Segarté217 F.

% Indeed, Plaintiff attaches letters from prison officials stating that no giiegaare on
file as to the allegations raisedthre Amended Complaint.SéeAm. Compl. Exs. D11, D12,
D42, D47.)
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Supp. 2d 394, 395-96 (S.D.N.Y. 2002) (holdihgt letters to the superintendent askimgan
investigation of an alleged assault did not constitute exhauseajty v. Goord210 F. Supp.
2d 250, 255-56 (S.D.N.Y. 2000) (holding thatiting letters” to prison medical director,
superintendent, and DOCCS commissioner did not constitute exhaustion).

The Amended Complairand its attached exhibitsusdemonstraté¢hat Plaintiff did not
exhaust his administrative remedassrequired byhe PLRA The question, then, is whether an
exception tdhe exhaustiorrequirement appliesPlaintiff makes n@ehowing whatsoever that the
IGP is a “simple dead end” that is “unable” to provide relief to grievarnikess 136 S. Ct. at
1859. Nor cantibe said tht the IGHs “so opaque that it becomes, practically speaking,
incapable of use,” such that “no ordinary prisoner can discern or navijade ifipr the
Amended Complaint amply demonstratieat Plaintiff filed numerous formarievancesand
appealgqalbeitabout other issues) pursuant to the requirements éG#eTherefore, he only
possibleapplicable exceptiors whetherPlaintiff was “thwart[ed]” from using the IGP through
prison officials’ ‘machination, migpresentation, or intimidationthat is,whetherprison
officials “misled or threatenédPlaintiff to preventhis use of the IGPId. at 1860.

Here,Plaintiff alleges:

On February 26th[,] 2014, during lunch chd®]laintiff was approached by C.O.

Ulysse inside the megshall. Mr. Ulysse verbally threatened thiE]laintiff[,]

telling [P]laintiff not to file a grievance or he would retaliate and make sure other

officers in any facility[P]laintiff is transferred to retaliate as well. Mr. Ulysse also

stated fYou're] not going to win with me” and madg]laintiff remove his ace
bandage off his right arm and hand it over. Plaintiff immediately removedehe ac
bandage and handed it to C.Oy&de out of fear for his life, safety[,] ataprevent
further assaults and retaliation.

(Am. Compl.q1130-31.) Plaintiff furtherexplainsthat, as a resyltsome complaintswere

“destroyed or missing from acts of retaliatiofad. I 38);that “[sjome complaints were never

filed due to the long history of harassment, threats, fear of plaintiff'artiferetaliation from
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[DOCCS]and [its] employee’(id.); and that fnost of the grievances” were “never processed,”
some were “destroyed,” aths were processed but “denied,” and saraeenever filed for fear
of retaliation (id. at 45-46).

This allegationtaken as true for purposes of this Motisnjf barely,sufficiently
“specific and clear” because thkeged threat “relates directly Rlaintiff’'s prospective
grievance againstJlysse. White v. Westchester Counlyo. 18CV-730, 2018 WL 6726555, at
*7 (S.D.N.Y. Dec. 21, 2018)Plaintiff explains “with particularity” when and where Ulysse
threatened himld. Plaintiff furtherindicatesthatUlysse’s threat wagirectly relatedto the
February 2014 incident and to the possibility that a grievance would be filed against hi
Plaintiff also connects Ulysse’s thraatanother act ahtimidation andretaliation, namely, the
taking of Plaintiff’'s bandage. Moreovemntext suggests that Plaintiff was in fact intimidated
by Ulysse’s threatTwo days prior to Ulysse’s thredJaintiff wrote a letter to Perez
complaining about Ulyssg’assault(SeeAm. Compl. Ex. C1.) And following Ulysse’s threat,
Plaintiff fled numerous formal grievances relating to other issugseAm. Compl. Exs. D16—
D18, D24-b41) Yet,despite taking these actioaintiff did notfile a formal grievance
against Ulysseelating tothe assault.The Amended Complaint thus indicates that Ulysse
threatened Plaintiff not to file a grievance against him and that the threiés rdnded effect.
Therefore Plaintiff allegessufficient factshat satisfy, at least at the motitmdismissstage, the
third Rossexception Cf. Jackson v. Downstate Corr. Facilifyjo. 16€CV-267, 2018 WL
3650136, at *6 (S.D.N.Y. July 31, 2018) (holding no exception to exhaustion existed where the
alleged threat wasvholly unsupported by any @ence andwWas] conclusory insofar as [the]
[p]laintiff point[ed] to no facts regarding such intimidationf)edina v. KaplanNo. 16CV-

7223, 2018 WL 797330, at *5 (S.D.N.Y. Feb. 8, 2018) (“Conclusory allegations of intimidation
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are insufficient taestablish the unavailability of administrative remedies. There is no
allegation that the threat was even relatedhte plaintiff's] grievance and ability to exhaust
available administrative relief(titation omitted).*

Accordingly, althougtPlaintiff failed to complete any of the steps of the IGP with
respect to thallegationscontained in the Amended Complaint,exteption to thexhaustion
requiremenplausiblyapplies. This ruling is without prejudice to Defendants raising this issue in
a siammary judgment motion.

c. Personal Involvemewof Defendant Perez

“It is well settled that, in order to establish a defendant’s individual liability inta su
brought under § 1983, a plaintiff must show . . . the defendant’s personal involvement in the
alleged constitutional deprivationGrullon, 720 F.3d at 138. To establish personal
involvement, a plaintiff must show that:

(1) the defendant participated directly in the alleged constitutional violatioting2

defendant, after being informed of thielation through a report or appeal, failed

to remedy the wrong, (3) the defendant created a policy or custom under which

unconstitutional practices occurred, or allowed the continuance of such a policy or

custom, (4) the defendant was grossly negligent in supervising subordinates who
committed the wrongful acts, or (5) the defendant exhibited deliberate inddére

to the rights of inmates by failing to act on information indicating that

unconstitutional acts were occurring.

Id. at 139 (itation,italics and quotation marks omitted). In other words, “[b]ecause vicarious
liability is inapplicable to . . § 1983 suits, a plaintiff must plead that each Governoficial
defendant, through the official’s own individual actions, has violated theti@dion.” Igbal,

556 U.S. at 676. Therefore, Plaintiff must plausibly allege that DefeR@éaer’s actions fall

4 The Court further notes that Defendants focus solely on the question whetherf Plaintif
completed exhaustion, and fail entirely to address the question whether anyoextcept
exhaustion applies.SeeDefs.” Mem. 3-10; Defs.” Reply 2-3.)
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into one of the five categories identified aboBee Lebron v. MrzygloiNo. 14CV-10290,
2017 WL 365493, at *4 (S.D.N.Y. Jan. 24, 20{0lding that the five categories “still control[]
with respect to claims that do not require a showing of discriminatory intentlqized)-
Plaintiff does not allege that Defendant Perez hecasifmitted or “participated
directly” in, theallegedassallt and inag@quate medical cawe that Perez “created a policy or
custoni enablingthoseallegations Grullon, 720 F.3d at 139Plaintiff alleges only that
Defendant Peredid not respond ta letter sent on February 24, 2014, “complaining alibaet
assault [and] negligence and request[ing] to be moved to another complex or facditgde
Plaintiff feared that he would be assaulted and retaliated against by all [efemdentioned
in this [Amended] [Clomplaint.” (Am. Compl.  29The letterstates:
On Feb. 21, 2014, around 9:15 a.m., | was attacked and assaulted by a[n] officer
for no reason. The officer ignored my request for medical attention and showed no
remorse for his actions. The medical department also treated me unfair and
neglected me. There [were] two officers who took me to the hospital and both
officers also mistreated me, neglected my medical needs, injuries|,] atfl hleal
feel like this entire facility['s] staff members and officers are disrespggctin
harming[,] aml mistreating me because of the assault against me. Why was | placed
back in this cell knowing there is a possibility that my attacker can harm me
again[?] 1 don’t want to be in this complex or jail. Can | please be moved away to
another location to awd future attacks and mistreatment[?]
(Am. Compl. Ex. C1.)This letter suggests“gross negligence,” “failure to remegdyr
“deliberate indifference’eory of personal involvementSéePl.’'s Mem. 7.) Yet, Plaintiff
stateghat, “[o]n March 3rd, 2014, [P]laintiff was placed on a draft and drafted the next day . . .
to Great Meadow Correctional Facility(Am. Compl.  33.) AndPlaintiff attaches a letter, sent
by another prison official on behalf of Perez, stating: “You are currently iefRien status.
When your classification is complete, you will be transferred to a fathidt will meet your

identified needs.” Am. Compl.Ex. D5.) In other word<Rlaintiff allegeshat, less than two

weeks after requesting a facility transfiemm Perez, he both received a response and was in fact
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transferred.It thereforecannot be said either that Perez failedddres$laintiff’'s request, that
Perez was deliberately indifferent to Plaintiff's complaortthat Perez was grossly negligent in
supervising subordinates in responding to Plaintiff’'s requeseThompson v. BoothiNo. 16-
CV-3477, 2018 WL 4760663, at *7 (S.D.N.Y. Sept. 28, 2018) (holding no personal involvement
where “[t]here is no allegation that [a defendant] fatedct on information regarding the
[allegedly] unlawful conduct or otherwise acted with gross negligeftioiet! alteration in

original) (citation and quotation marks omittedfccordingly,Plaintiff fails to alleye Perez’s
personal involvement in the alleged constitutional violations raised in the Amendeda@ampl

d. Eighth Amendment ClaimAgainst Dr. Benheim, Nameth, Travis, and
Whelar?

“The Eighth Amendment forbids ‘deliberate indifference to serious medical needs of
prisoners.” Spavone v. N.\State Dep't of Corr. Serys/19 F.3d 127, 138 (2d Cir. 2013)
(quotingEstelle v. Gamble429 U.S. 97, 104 (1976)). An inmatelaim of deliberate
indifference to his medical needs by those overseeing his care is analyzetharitighth
Amendment because it is an allegation that “conditions of confinement [are] a form of
punishment” and thus is a “violation of [the] Eighth Amendment right to be free frormarrdie
unusual punishments.Darnell v. Pineirg 849 F.3d 17, 35 (2d Cir. 2017). To state a deliberate
indifference claim, Plaintiff must plausibly allege (1) “that he suffereaffeceently serious
constitutional deprivatin,” and (2) that Defendants “acted with deliberate indifference.”
Feliciano v. AndersarNo. 15CV-4106, 2017 WL 1189747, at *8 (S.D.N.Y. Mar. 30, 2017).

The first element is “objective” and requires Plaintiff show thatalleged deprivation

of adequate medical cajis] sufficiently serious.”Spavone719 F.3d at 138 (citation and

5> Defendants do not move to dismiss PlaintiffigEh Amendment claim against Ulysse.
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guotation marks omitted). In other words, “the inmate must show that the conditions, eithe
alone or in combination, pose an unreasonable risk of serious damagedalthis Nvalker v.
Schult 717 F.3d 119, 125 (2d Cir. 201@)ting Rhodes v. Chapman52 U.S. 337, 347 (1981)).
Analyzing this objective requirement involves two inquiries: “whether tteopéar was actually
deprived of adequate medical care,” and “whether the inadequacy in medical cdreiengyf
serious,” which in turn “requires the court to examine how the offending conduct is inedequa
and what harm, if any, the inadequacy has caused or will likely cause the ptissal@huddin
v. Goord 467 F.3d 263, 279-80 (2d Cir. 2008].here is no settled, precise metric to guide a
court in its estimation of the seriousness of a prisoner’s medical condiBooack v. Wright

315 F.3d 158, 162 (2d Cir. 2003). Nevertheless, the Second Circuoiférasi the following
non-exhaustive list of factors to consider when evaluating an inmate’s medicdiarondi

“(1) whether a reasonable doctor or patient would percba/enedical need in question as
important andvorthy of comment or treatmer{2) whetherthe medical condition significantly
affects daily activities, and (B)e existencefahronic and substantial painid. (citationand
guotation markemitted).

The second element, which goes to mental state, requires Plaintiff show thasdine
officials were “subjectively reckless in their denial of medical cafepavone719 F.3d at 138
(citation omitted) This means that thaficial must haveéappreciatd] the risk to which a
prisoner was subjected,” and hdnad a “subjective awareness of the harmfulness associated
with those conditions.’Darnell, 849 F.3d at 35%ee alsdNielsen v. Rabin746 F.3d 58, 63 (2d
Cir. 2014) (“Deliberate indifference is a mental state equivalent to subjeetikiessness,” and
it “requires that the chargedfigial act or fail to act while actually aware of a substantial risk

that serious inmate harm will result.” (citation aqubtation marks omitted)). In other words,
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“[iln medical-treatment cases not arising from emergency situations, the official’©ttated
need not reach the level of knowing and purposeful infliction of harm; it sufficespfahmiff
proves that the official acted with deliberate indifference to inmate heaith(titation and
guotation marks omitted). An official@wvarenes of the risk of serious harm can be established
through “inference from circumstantial evidence,” including “from the vesytfaat the risk was
obvious.” Farmer v. Brennan511 U.S. 825, 842 (1994). However, “mere negligence” is
insufficient to state claim for deliberate indifferencéValker, 717 F.3d at 125 (quoting
Farmer, 511 U.S. at 835 Neither does “mere disagreement over the proper treatmetreate
a constitutional claim,” and accordingly, “[s]o long as the treatment givateguatethe fact
that a prisoner might prefer a different treatment does not give rise tolgh Bigendment
violation.” Chance v. Armstrond43 F.3d 698, 703 (2d Cir. 1998).

i. Dr. Benheim

Defendants argue that Plaintiff's inadequadddéiberate indifferencelaim isnothing more
than a non-actionable disagreement with the treatment provided to him by Dr. Benhefsy. (D
Mem. 13.) The Court agrees. The Amended Compdaidtaccompanyingttachmentshow
that on February 21, 2014, following the allegedaasdtby Ulysse Plaintiff wastaken to the
medical unit, where-rays and photographs were taken of the injury (although it is unclear by
whom). (Am. Compl. § 12.) Dr. Benheim thgmabbed” Plaintiff's “left arm and attempted to
put [his] right arm ira medical sling,ignoringPlaintiff’'s complaints(id. 1113, 42), and
“forced” Plaintiff to lie down by picking him up by the legs and pushing his upper body down on
the bed,id. 1 14). Plaintiff “begged” Dr. Benheim “not to touch” him dnequested the
service of a different physician and to be taken to an outside hospithlf 1(5.) Dr. Benheim

“ignored” Plaintiff and attached an IV with an “unknown narcotic” to Plaintéi's without
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asking for Plaintiff's consent or whether he vedisrgicto it. (d. 1115-16. The IV
“immediately” caused Plaintiffo “sweat, feel cold, have trouble breathing, feetyi [feel]
panic-struck, [feel] naus[eouahdhallucinate,” have “short epileptic episodemndfeel “half
his body numbed, frozen and the other half in great pald.”{17, 19.) Dr. Benheim then
injected Plaintiff with “another dose of an unknown narcotic,” causing Plapdiff from the
needle— which was inserted “carelessly” into his injured arm — and causing Plamntiff
becoméincoherent” and “unresponsive” and to have “blurry visiond. {18, 40.) Dr.
Benheim then referred Plaintiff for a consultation at an outside hospdal] Z4;see alscAm.
Compl.Exs. B1-B2.)

These allegatianshow that Dr. Benheim did nighore Plaintiff's medical needs deny
Plaintiff medical care. Rathewjthin about an hour of Plaintiff's injurypr. Benheimconducted
an examination of Plaintiff’'s arm and shouldeeated him with pain medicatipand, having
takencontemporaneousotesas to Plaintiff's condition and possible diagnosis, refeRiadhtiff
for further treatment(SeeAm. Compl. ExsB2-B3.) Although Plaintiff sharply disagreedth
Dr. Benheim’dsreatmentat the timeand nowalleges that he had an adverse reaction to the
medication administere®laintiff essentially allegethegligenceamounting to medical
malpractice,” which iSinsufficient to state a claim of deliberate indiffereficévhitley v. Ort
No. 17CV-3652, 2018 WL 4684144, at *8 (S.D.N.Y. Sept. 28, 20tBaijons omitted);see
also Chancel43 F.3d at 703 (noting that “mere disagreement over the proper treatment” is
insufficient, provided that “the treatment given is adequabdelvin v. @untyof Westchester

No. 14CV-2995, 2016 WL 1254394, at *7 (S.D.N.Y. Mar. 29, 2016) (holding ttneatment of

® Medical records attached to the Amended Complaint show that Plaintiff was
administered Toradol, a neateroidal antinflammatory drug. $eeAm. Compl. Exs. D1-D2.)
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a prisoner’s medical condition generally defeats a claim of deliberate indd&(eitation and
guotation marks omitted))Accordingly, Plaintiff fails to satisfy either element required to state
an Eighth Amendment deliberate indifference claim.

Further,to the extent Plaintiff alleges that Dr. Benhemproperly denied hina medical
showerfrom February 2224, 2014, (Am. Compl. {1 26—-27), such a claim doesis®to the
level of an Eighth Amendment violationCburts in this circuit routinely reject conditicn$
confinement claims based on the temporary denial of shdwdrdliams v. RamgNo. 13CV-
826, 2013 WL 7017674, at *6 (S.D.N.Y. Dec. 23, 2058 McCoy 255 F. Supp. 2dt260
(holding that ‘a twoweek suspension of shower privileges does not suffice esial @f ‘basic
hygienic needs™)Dolberry v. Levine567 F. Supp. 2d 413, 417 (W.D.N.Y. 2008) (holdimat
the denial of showers foséveral weeKswould not constitute an Eighth Amendment violation);
Ramirez v. Holme®21 F. Supp. 204, 208 (S.D.N.Y. 1996) (holding that the deniaslodaer
on three occasions did natnstitute a serious deprivatiorraham v. KuhlmanrNo. 88CV-
6618, 1990 WL 210298, at *4 (S.D.N.Y. Dec. 12, 1990) (holding that allowing an inmate one
shave and shower per week provided miniynatlequate hygiene).

ii. Nameth

Defendants argue that Plaintiff failséstablish Defendant Nameth’s deliberate
indifference to Plaintiff's medical needs. (Defs.” Mem=16.) The Court agreesPlaintiff
allegesthat,immediatelyfollowing thealleged assaulty Ulysse hewas escorted to Nameth’s
office “to be questioned about the incident that occurred.” (Am. Cdififlo, 41-42.)While
being questioned Plaintiff complaired abait is injuries and pain and asked [Nameth] could the
investigation be postponed so that [he] areive medical treatment.’ld( 1 10.) However,

Nameth tenied [his] request and stated: ‘You h&vanswer these questions first(Id.) The
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delay ultimatéy lasted “twenty minutes or sodfter which Plaintiff was escorted for medical
care. (Id. 1 12.) In Plaintiff's view, Nameth “knew [he] was in great amsuwipain, [yet] did
nothing to prevent [his] suffering amlisregarédan excessive risk to [his] medical needdd. (
142)

These allegationfil to establisiNameth’s deliberate indifferencélA] delay in
treatment does not violate the constitution unless it involves an act or failure ta asirtbas a
conscious disregard of a substantial risk of serious haRaldon v. WrightNo. 99CV-2196,
2004 WL 628784, at *8 (S.D.N.Y. Mar. 29, 2004) (citation and quotation neank$ed, aff'd,
459 F.3d 241 (2d Cir. 2006) hat is,“denying or delaying needed treatment for a serious
medical condition constitutes deliberate indifference for Eighth Amendment psrpoby if”
for example, officials delayed care as a form of punishment, ignored #hliéatening and fast
degenerating condition for several days, or delayed major surgdsyie v. Calvg 615 F.

Supp. 2d 246, 248 (S.D.N.Y. 200@)tation omitted). Plaintiff makes no allegatitivat Nameth
delayed Plaintiff’'s treatment in order punish him; to the contrary, Plaintiff acknowledges that
Nameth questioned hifor the purpose of investigating the incident. Nor does Plaintiff suggest
that Namethgnored a seriousedical conditiorover a long period of timeRather, the

Amended Complaint shows thaamitiff received medical treatment less than one hour after the
alleged assaylandthat Nameth’s investigation delayed meditahtment bysome twenty

minutes (Am. Compl. 11 11-12eealsoAm. Compl.Exs. D}D4.) Plaintiff allegesthat the
twenty-minutedelay“caus[ed] his right and midrea of the arm to swellljut there is no
allegationthat such a delay caused Plaingiffy additional injuries dnarmand, indeedthe

ersuing xfays and photographs showed tR#intiff suffered no fracture and required no

serious treatment beyordiministratiorof an antiinflammatory drug. There is, therefore, “no
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evidence that [Nameth] consciously disregarded a substantial risk of semiguthif@igh
deliberate delay of treatmentPabon 2004 WL 628784, at *&ee alsdValler v. DuBoisNo.
16-CV-6697, 2018 WL 1605079, at *7 (S.D.N.Y. Mar. 29, 2018) (dismissaliberate
indifference claim in part because “the alleged delayvas minimal”). Accordingly, Plaintiff's
deliberateindifference claim against Namethdismissed.

iii . Travis and Whelan

(a) Handcuffing

Plaintiff alleges thaDefendants Travis and Whelan, in transporiantiff to an outside
hospital for treatmentaggressively grabbed [his] arms, pulling both arms towards [his] back,”
placed him in handcuffand,because he was “unable to walk,” “carrfadn] by the arm%to
the van rather thaplacing him in acart orstretcher.(Am. Compl.f119-20.) Plaintiff contends
that Travis and Whelan did so whithighly aware of [his] injuries and disabilities after
receiving medical reports that [were] required to be giviehputside physicians.ld. at 30.)
Plaintiff further alleges thatlthough he “was unable to [speak] because of the narcotic effects,”
he “showed signs of distress from the restraints by crying and moanidg{ 20.) Finally,
Plaintiff alleges that, once in the van, he “vomited twice” and “blacked out” in the wake“up
on the van floor,” and “was unable to get up or move” due to “the ongoing effects of the
unknown narcotics and being restrained by hand and ahétkles.” Id. T 23.)

Defendants argue that this claim of excessive fored imostade minimis allegation
that desnotimplicate theEighth Amendment. SeeDefs.” Mem. 17-18.) The Court agrees.

To be sure, overly tight handcuffing can in sonrewonstances constitute excessive forSee
Kerman v. City of New YorR61 F.3d 229, 239-40 (2d Cir. 2001). “In evaluating the

reasonableness of handcuffing, the Court is to consider evidence)ttie:handcuffs were
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unreasonably tight; 2) the defendants ignored the plaspféas that the handcuffs were too
tight; and 3) the degree of injury to the wristsynch ex rel. Lynch v. City of Mount Vernon
567 F. Supp. 2d 459, 468 (S.D.N.Y. 2008)ation, quotation marks, and alteration omijted
failure to allege any continuing injury from the handcuffing is “fatal” tée@nt of excessive
force. Id. Put another way, ie use of tightly fasihed handcuffs that result in . . . only minor
injuries is not an actionable use of excessive fordelinson v. City of New Yqrko. 09CV-
4685, 2011 WL 1044852, at *4 (S.D.N.Y. Mar. 18, 2011) (citation and quotation marks
omitted); Blue v. City of New YoriNo. 14CV-7836, 2018NL 1136613, at *11 (S.D.N.Y. Mar.
1, 2018) (“Generally, handcuffing that does not cause injury beyond temporary disammfort
bruising does not rise to the level of an excessive force Elédtation omitted).

Here, Plaintiff allegeghat thenarcoticsadministered to hingaused him to be “unable to
[speak]” and then tbvomit[] twice” and “black[] out” in the van (Am. Compl. 11 20, 23.Yet,
the Amended Comlaint alleges that Dr. Benheimw not Travis or Whelan —gave Plaintiff the
narcotics that caused these injurisge idJ115-19, and Plaintiff does not othersg suggest
that these injuries amdtributable to Travier Whelan Plaintiff also alleges thain being taken
to the van, he “showed signs of distress from the [handcuffs] by crying and modiuin{y,20);
thatTravis and Whelan “carriedhim] by thearms” to the vanvhen he “was unable to walk,”
(id.); and that, upon waking up in the vée, “was unable to get up or move” duethe narcotics
and the handcuffsid. § 23. Yet, Plaintiff does not suggetitatthese adbnscaused him a
“lasting injury.” Blug, 2018 WL 1136613, at *11. Accordingly, the Amended Compfaifg to
state arEighth Amendment handcudfy claim.

(b) SecondHand Smoke

Plaintiff alleges thatVhelan smokedéd cigaretté while Plaintiff was in the van with the
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door open, causing him “to have trouble breathing.” (Am. Compl. TR&intiff further alleges
that the van door was then closed, causing Plaintiff “to inhale the second hand smoke and
carbonmonoxide for approximately ten to fifteen minutes or so before the van wiaslsipr”
(Id. T 22.) As Defendants argubpwever, $eeDefs.” Mem. 16-17; Defs.” Reply 7-8), this
claimis a de minimis allegation that does not implicate the Eighth AmendmeetSdpreme
Court has stated that, in order to make out an Eighth Amendment claim based on exposure to
seconehand smoke, Plaintiff must show that Defendants “have, with deliberate inddégre
exposed him to levels of [environmental tobacco smoke (“ETS”)] that pose an unreaswshkabl
of serious damage to his future healthélling v. McKinney509 U.S. 25, 35 (19933ccord
Davis v. New York316 F.3d 93, 100 (2d Cir. 2002phnson v. Goord1-CV-9587, 2005 WL
2811776, at *7 (S.D.N.Y. Oct. 27, 2005) (“The Supreme Court made cleiiling . . . that
inmates do not have an unqualified constitutional right to a smoke-free environment, but only a
right to be free of involuntary exposure to a level of ETS which ‘unreasonably emdahgir
future healtli’ (alteration omittejl(quotingHelling, 509 U.S. at 39)

Here, Plaintiff cannot meet this standaRlaintiff alleges facts that arefar cry from
those inHelling, 509 U.S. at 28, in which the Supreme Calatlinedto grant summary
judgment where thplaintiff shared a celvith someone who smoked fiyacks of cigarettes per
day. Indeedthefactsalleged by Plaintiflo notcome close even those in which courtsave
dismissedETSbasedclaims. See Islam v. Connoll\No. 07CV-3225, 2011 WL 723568t &7—
8 (S.D.N.Y. Feb. 16, 2011) (holding that the plaintiff failed to show that he was being exposed to
unreasonably high levels of ETS where the plaintiff's cell was next to tlzasmiker,)
Johnson2005 WL 2811776, at *5 (granting summary judgment where, “unlikéeiting . . .

[herethe] plaintiffs do not allege that they were forced to share cells with smakéag®d v.
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Artuz, No. 99€CV-9817, 2003 WL 23086&t*5 (S.D.N.Y. Feb. 3, 2003) (granting summary
judgment wherghe plaintiff was only exposed teecondhand smokén common areas)Nor
doesPlaintiff allegethat he sought treatment for smoke inhalation or that he suffers from a
medicalconditionthat makes hinespecially susceptible gimoke inhalationSee Enigwe v.

Zenk No. 03CV-854, 2007 WL 271384%t *3 (E.D.N.Y. Sept. 14, 2007) (noting that the
plaintiff “has not alleged that he suffers from a medical condition, such as asftiatnaas
exacerbated by exposure to ETSFHinally, Plaintiff has made no showing that Travis acted with
deliberate indifferencePlaintiff does not allege that lkemplained to Travis about the smoke or
that hesuffered fromsomemedical conditionor that Travis otherwise knowingly disregarded
Plaintiff's sensitivity to ETS.See idat *6 (“There is no evidence that prison officials were
aware thafthe plaintiff] was being exposed to unreasonably high levels of ET&cgordingly,
Plaintiff's Eighth Amendment ETS claimust fail.

e. First Amendment Retaliation Claim

“Prisoners have a ostitutional right to petition the government, and it is a violation of
§ 1983 for prison officials to retaliate against prisoners for the exercibatofght.” Bartley v.
Collins, No. 95€CV-10161, 2006 WL 1289256, at *4 (S.D.N.Y. May 10, 2006). sate a First
Amendment clainof retaliation an inmatanust allege “(1) that the speech or condudcssie
was protected, (2) ththe defendanbok adverse action agairtbe [inmate] and (3) that there
was a causal connection between the protected conduct and the adverse ldotiand v.
Goord 758 F.3d 215, 225 (2d Cir. 2014) (citation, quotation marks, and orajieedtion
omitted). An adverse action is any “retaliatory clutt that would deter a similarly situated
individual of ordinary firmness from exercising his or her constitutional rigldswis v. Goord

320 F.3d 346, 353 (2d Cir. 200@jtation omitted). In determining whether a prison official’s
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conduct constitutes adverse action, “the court’s inquiry must be tailored to #renliff
circumstances in which retaliation claims arise, bearing in mind that prisoneremeyuired to
tolerate more than average citizensd” (citation, quotation marks, and altei@ts omitted.
“[B]ecause virtually any adverse action taken against a prisoner by a pifisal e— even
those otherwise not rising to the level of a constitutional violatioran be characterized as a
constitutionally proscribed retaliatory acttie Second Circuit has instructed ttastrict courts
must“approach prisoner retaliation claims with skepticism and particular cBx@an v.
Connolly, 794 F.3d 290, 295 (2d Cir. 2015) (citation ajudtation marks omitted¥ee also
Graham v. Hendersqo89 F.3d 75, 79 (2d Cir. 1996) (“Retaliation claims by prisoners are prone
to abuse since prisoners can claim retaliation for every decision they digtikation and
guotation marks omitted))Accordingly, First Amendment retaliation claims musshbeported
by “specific and detailed factual allegations” and not stated in “wholly ceociuerms.”

Dolan, 794 F.3d at 295 (citation and quotation marks omitted).

Here,Plaintiff alleges that, on February 24, 2014, he wrote a letter to Perez “conmygplainin
about the assault” and requesting a transfer to another facility out of @ tiesthe would be
assaulted and retaliated against by all defendants.” (Am. Compl. {1 29.) Two dgyshde
Plaintiff was in the lunch hall, Ulysse “verbally threaté¢hBlaintiff by telling him “not to file a
grievance or he would retaliate and make sure other officers in any fac#jtig [tnansferred to
retaliate as well.” Ifl. § 30.) Ulysse also stated, “[You're] not going to win with me,” and
demanded Plaintiff hand over his ace bandage, which Plaintiffalitipf fearfor his life,
safety, and to prevent further assaults and retaliatigd. §Y30-31.) Finally, on March 6,
2014, following Plaintiff's March 4, 2014 transfer to Great Meadow, Plawaf “taken to a

hearing for a [m]isbehavior report that [he] had no knowledge or notice of’ and that Wwas bot
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“false” and “an act of retaliation” by Ulyss€ld. 1135—-36;see alsoAm. Compl.Ex. D6
(misbehavior reportjd. Ex. D7 (disciplinary hearing disposition).)

Defendants argue that these allegations are concluseegDéfs.” Mem. 19.) The Court
disagrees. These allegatipteken as true for purposes of this Motiare, if barely, sufficiemy
specificto state a First Amendment claim of retaliatidgxs to the firstHolland requirement,
Plaintiff engaged in protected speech by wgta letter of complaint to PereSeeBooth v.
Comm’r of Corr, No. 19€CV-100, 2019 WL 919580, at *5 (D. Conn. Feb. 25, 201Bjliftg
complaints and grievances is protected acti(giting Gill v. Pidlypchak 389 F.3d 379, 380
(2d Cir. 2004); Quezada v. Ro\No. 14CV-4056, 2017 WL 6887793, at *11 (S.D.N.Y. Dec.
14, 2017) (“[P]rotected activity is not limited to therfg of grievances, and there is some
evidence that [the] [p]laintiff complained to [one defendant] about [another defexjdant
harassing conduct, which is its own exercise of protected @gcti(gitation omitted); Smith v.
Woods No. 03CV-480, 2006 WL 1133247, at *10 (N.D.N.Y. Apr. 24, 2006) (noting thae “t
First Amendment protects .the filing of written grievances and complaiitgcitation
omitted), aff'd, 219 F. App’x 110 (2d Cir. 2007). And, as to the second andHiulidnd
requirements, Plaintiff sufficiently allegadverse action th@lausiblyis causally connected to
Plaintiff's protected conductPlaintiff first alleges thallysse “verbally threatenediim by
telling him “not to file a grievance or he would retaliated make sure other officers in any
facility [he] is ransferred to retaliate as well” ahdtherdemanded Plaintiff hand over his ace
bandage. I¢l. 1130-31) “Verbal threats may qualify as adverse actiandy where they are
“sufficiently specific and direct Whitg 2018 WL 6726555, at *17 (collecting casese also
Terry v. HulseNo. 16€V-252, 2018 WL 4682784, at *11 (S.D.N.Y. Sept. 28, 2qs8jne)

Here,Plaintiff explains when and where the threat took placeth&gPlaintiff indicates that
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Ulysse’s threat was directly related to the February 2014 incidetiegedassauland to the
possibility that a grievance would be filed against him in connection with thdemc To be
sure, Plaintiff does not explamwhatpreciselyUlysse’s threat washere is no indicatigrfor
examplethatUlyssedirectly threatened physical harniHowever, given that the initial
interaction between Ulysse allegedtyolved physical harm, and given that Ulysse took
Plaintiff's ace bandage follwing thethreat (seeAm. Compl. 1 30-31) —an action thatould
be understoods designed tcause Plaintiff discomfort and pai# this action could welldeter
a similarly situated [inmate] of ordinary firmness from exercising his or hestitational

rights,” namely, thdiling of a grievance or complainDavis 320 F.3d at 353 (citation omitted).
Moreover,context suggests that Plaintiff was in fact intimidated by Ulysse’s thfeab. days
prior, Plaintiff had writtena letter to Perezomplaining about Ulysse’s assaulBeéAm.

Compl. Ex. C1.) And following Ulysse’s threat, Plaintiff filed numerous formavamces
relating to other issuesSdeAm. Compl.Exs. D16-D18, D24-D41.) Yet, despite taking these
actions,Plaintiff did notfile a formal grievancagainst Ulysse relating tbe assault. The
Amended Complaint thus indicates thasttwo days aftefiling a complaint,Ulysse threatened
Plaintiff not to file a grievance against hiand thatJlysse’sthreat had its intended effeciee
Kerman v. City of New YorkR61 F.3d 229, 242 (2d Cir. 2001) (officestatement to plaintiff
that he “would teach [plaintiff] a less@nd give him something to sue for” stated a retaliation
claim); cf. Jacques v. Dep't of CorMNo. 18CV-308, 2018 WL 5619715, at *6 (D. Conn. Oct.
30, 2018) (holding that, “[o]ther than a bare allegation of threats of physical violdree, [t
plaintiff] has not alleged any facts that could support a claim of retaliatibegngelis v.
Property Officer CoweldNo. 16CV-472, 2016 WL 4443140, at *2, *D( Conn.Aug. 18,

2016) (holding the plaintiff's allegation that he “filed a lost property claimfand thatthe

34



defendant fater told him that she had lost the receipt and later denied the' talra “not
sufficiently specific and detailédbecause there was no allegation that the defendant
“deliberately lost his property receipt in retaliatfonhisfiling a [reimbursement] claim?)

Accordingly, Plaintiff plausiblystates a First Amendment retaliation claim against Ulysse
sufficient to survive a motion to dismiésThis ruling is without prejudice to Defendants raising
this issue in a summajydgment motion.

f. Monell Liability

Plaintiff suesDefendantsn both their individual and official capacitiesA tlaim
asserted against a [defenddnthis official capacity . . is in effect a claim against the
governmental entity itself... for‘official -capacity suits generally represent only another way of
pleading an action against an entity of which an officer is an agdrire v. City of Syracuse

670 F.3d 127, 164 (2d Cir. 2012) (quotidignell v. Dep’t of Soc. Sery<l36 U.S. 658, 690 n.55

" The Court notes, however, that Plaintiff's other allegations of retaliateoimsufficient
to state a First Amendment retaliation claim. Plaintiff alleges that, following his Magt14,
transfer to Great MeadowsdeAm. Compl. 11B3-39), he was 1d by another inmate that there
was a note stating that Plaintiff “was an asshole, litigant[,] and grievingtthr@nd [giving] an
order to destroy all of [his] property,id( 1 34). Yet, Plaintiff does not allege that his property
was destroyed or otherwisennect this allegation to an act of retaliatiétaintiff also claims
that Ulysse directed that a false and retaliatory misbehavior report badgdetst him, that he
“was taken to a hearing” on March 6, 2014 regarding the report without prior notice, and that he
was found “guilty and punished” despite the fact that the “hearing officer sthtgfte could
not locate [the relevant] evidence for [P]laintiff to defend himselid’ {{35-36.) Although it
is true that the Second Circuit has held that “the filing of false misbehapmntse—at least
those that result in the imposition of serious punishments, such as “three weeks in Reeplock
“would deter a prisoner of ordinary firmness from vindicating his or her cotistial rights
through the grievance process and the courts” and thus constitute adverse=ittis@9 F.3d
at384 (2d Cir. 2004), here, Plaintiff both fails to describe the punishment’s type or duration and
fails to plausibly connect the false misbehavior report to Ulysse. Indeed,sbehavior report
was filed not by Ulysse but by a non-party prison official, and does not name or invgdge .U
(Am. Compl. 11 35—-36.) Plaintiff finally claims that, “[s]ince March 6, 2014, [he] has
experienced numerous acts oflition by employees of [DOCCS] in regards to filing
complaints, grievances, property claims[,] and lawsuitil” §(37.) This claim, however, is
“wholly conclusory,”Dolan, 794 F.3d at 295, as it identifies no specific retaliatory act.
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(1978))). “Congress did not intend municipalities to be held liable [under § 1983] unless action
pursuant to official municipal policy of some nature caused a constitutional kéonell, 436
U.S.at691. Thus, “to prevail on a claim against a municipality under [8] 1983 based on acts of
a public official, a plaintiff is required to prove: (1) actions taken under colonpf la
(2) deprivation of a constitutional or statutory right; (3) causationdéiages; and (3hat an
official policy of the municipality caused the constitutional injuryRbe v. City of Waterbuyy
542 F.3d 31, 36 (2d Cir. 2008)iting Monell, 436 U.S. at 690-91)The fifth element reflects
the notion that #onell defendant “may not be held liable under § 1983 solelgumeit
employs a tortfeasor.Bd. of County Commrs v. Brown 520 U.S. 397, 403 (199&¢e also
Pembaur v. City of Cincinnat#75 U.S. 469, 478 (1986) (notitigat a municipality may not be
held liable under § 1983 “by application of the doctrine of respondeat superior” (citagion a
italics omitted)). Rather, “municipalities may only be held liable when the municipality itself
deprives an individual of a constitutional rightNewton v. City of New Yqrk66 F. Supp. 2d
256, 270 (S.D.N.Y. 2008)A plaintiff may satisfy the fifth element by alleging one of the
following:
(1) a formal policy officially endorsed by the municipality; (2) actiorietaby
government officials responsible for establishing the municipal policies thstda
the particuladeprivation in question; (3) a practice so consistent and widespread
that, although not expressly authorized, constitutes a custom or usage of which a
supervising policynaker must have been aware; or (4) a failure by policymakers
to provide adequate training or supervision to subordinates to such an extent that it
amounts to deliberate indifference to the rights of those who come into contact wit
the municipal employees.
Brandon v. City of New YoriKO5 F. Supp. 2d 261, 276—77 (S.D.N.Y. 2010) (citatengted).
Here, Plaintiff fails entirely to allege thahyDefendant acted pursuant to a formal

DOCCS or other policy, that any Defendant acted pursuanD@@CS Downstate, or other

practice or custom, that any Defendant wesponsible for the promulgation pdliciesrelevant
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to Plaintiff's claims or that any Defendant failed to receive adequate traioirsgipervision and,
because of that failureaused Plaintiff's injuries Accordingly,because Plaintiffioes not allege
thefifth elementrequired to state Bonell claim, hisclaims against Defendants in their official
capacities must be dismisseflee McKenzie v. City of Mount Verndlo. 18-CV-603, 2018 WL
6831157, at *7 (S.D.N.Y. Dec. 28, 2018) (dismisduhgnell claims where the platiff did “not
allege any facts suggesting a policy or custom that |gtie¢dpalleged deprivation).

lll. Conclusion

For the reasons stated above, Defendants’ Motion To Dismiss is granted imdpart a
denied in part.

The Court dismisseBlaintiff's statelaw claimswith prejudice.

The Court dismisses Plaintiff's clailmgainstDefendant$erezBenheim, Nameth,
Travis, and Whelargs well aslaintiff's claims against alDefendantsn their official
capacitieswithoutprejudice. If Plaintiff wishes to file a second amended complaint, Plaintiff
must do so within 30 days of the date of this Opinion. Plaintiff should include within that second
amended complaint any changesdorect the deficiencies identified in this Opinion that
Plaintiff wishesthe Court to consider. Plaintiff is advised that the second amended complaint
will replace, not supplement, all prior complainfthe second amended complaimist contain
all of the claims, factual allegations, and exhibitst Plaintiff wishes the Catito consider.If

Plaintiff fails to abide by the 3Bay deadline, his claims may be dismissed with prejudice.

8 The Court ne@ not address at this time whether any Defendant is entitled to qualified
immunity. Defendants’ onpage qualified immunity argument fails to meaningfully apply the
relevant law to the facts of this cas&e€Defs.” Mem. 21-22.) Further, Defendantse'ar
represented by counsel and attempting to dismiss a pro se Complaimtiey v. BowdenNo.
17-CV-3564, 2018 WL 2170313, at *12 (S.D.N.Y. May 10, 2018). Defendants are free to renew
— and sufficiently argue —their qualified immunity defense at a latiate.
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The Clerk is respectfully directed to terminate the pending Motion, (Dkt. No. 32), and to
mail a copy of this Order to Plaintiff.
SO ORDERED.

Dated: March Lcé_, 2019

White Plains, New York M 4/

KENNETEEM. KARAS

nited States District Judge
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