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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

REENA MASELLI,

Haintiff, No. 17-CV-1913 (KMK)
-V- OPINION & ORDER
TUCKAHOE UNION FREE SCHOOL
DISTRICT,
Defendant.
Appearances:

Jonathan Lovett, Esq.

Law Office of Jonathan Lovett

White Plains, NY

Counsel for Plaintiff

Lewis R. Silverman, Esq.

Silverman and Associates

White Plains, NY

Counsel of Defendant

KENNETH M. KARAS, District Judge:

Plaintiff Reena Maselli (“Rlintiff”), brings this Acton, pursuant to 42 U.S.C. § 1983,
against Tuckahoe Union Free Schbadtrict (the “District” or*Defendant”) alleging retaliation
against Plaintiff and her family in violation Bfaintiff's First Amendment right of intimate
association. §ee generallAm. Compl. (Dkt. No. 11).) Beforthe Court is Defendant’s Motion
To Dismiss the Amended Complaint (the “Mm”) pursuant to Federal Rules of Civil

Procedure 12(b)(6).SeeDef.’s Notice of Motion (“Mot.”) (Dkt. No. 23).) For the following

reasons, the Motion is granted.
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|. Background

A. Factual Background

The following facts are drawn from the Amedd@omplaint and are taken as true for the
purpose of resolving éhinstant Motion.

Plaintiff is an elementary school teachéAm. Compl. 1 3.) Years ago, Plaintiff's
parents passed away leaving a “de facto small nuclear family” comprised of Plaintiff, her sister
Barbara, Barbara’'s husband David Pope (“Popg@/),nephews, a niece, and three other siblings
of Plaintiff. (Id. 1 4 (italics omitted).) Plaintiff hdghown Pope since she was 10 years add, (

1 6(b)), and Pope has been her brotherinta approximately twenty-five yearsld( { 6(c).)
Plaintiff worked for Pope, and over the years tivo “have enjoyed a very close personal and
family relationship.” [d. 1 5.) Indeed, “Pope has bdi® a brother to Plaintiff,”ifl.  6), and
they “have vacationed together as a familig” { 6), and for a numberf years, Plaintiff,
Barbara, and Plaintiff's nephews anéce resided as a family with Pope. { 6(b)).

At some unidentified date, Pope, whose w@as a student in the Tuckahoe Union Free
School District, learned that caim sports coaches employed by fhistrict were not certified by
the State, which Plaintiff alleges was a mandatory requirement essential to the health and safety
of students. I€l. § 11.) Pope, on a date uncertain, themfronted Interim Superintendent of the
District Charles T. Wilson (“Wilson"about the illegally hired coachedd.(f 12.) Pope also
told Wilson'’s secretary that if Wilson failed temedy that situation Pope would make his
concerns public.14.) Wilson's secretary allegedly toWfilson about Pope’s threat of going
public. (d.)

In the spring of 2016, Plaintiff applied toetiistrict for appointment as a fifth grade
teacher in the District’'s Cotti&chool (the “School”). Id. T 14.) Plaintiff was among the

2



applicants interviewed and evaluated by thked®ts “upper grade screening committeeld. (

1 15.) George Albano (“Albanohe long-term principal of thhSchool, was a member of the
committee. Id.) Plaintiff alleges “[t{jhe committee unanimously selected Plaintiff as the most
outstanding candidaterfappointment.” Id. § 16.) Accordingly, on May 24, 2016, Albano
recommended Plaintiff to Wilson for consideoatito be appointed to the fifth grade teaching
position in the School, and Wilson, allegedly unawtheg she was a family member of Pope’s,
“unhesitatingly agreed to do so.td( 17.) On June 1, 2016, Wilsorerviewed Plaintiff, and
after “conclud[ing] that she was exdigmally well qualifiedfor appointment,”i@. 1 18), offered
Plaintiff the fifth grade teaching positiond( 19). Wilson and Plaintiff then executed a
“Faculty Recommendation anccéeptance” agreementld))

Plaintiff alleges that “Carl Albano, Georgdbano’s son and the then Assistant
Superintendent of the District,formed Wilson that Plaintiff was a member of Pope’s family.”
(Id. 1 20.) Wilson then “promptly” called Plaintéind told her: “we have a bump in the road;”
“l did not realize you were related to David Popanyd “indicat[ed] that because of that familial
relationship he had changbis intention regarding Plaiiff's appointment.” [d.  21.) Wilson
allegedly informed Plaintiff that “[Pope] is contragal in the district so | will have to get back
to you.” (d.)

Wilson, harboring intense dislike of botlge and Plaintiff, allegedly “confronted
Albano regarding them,” stating that: “Pope wxit;” “Albano had ‘lied to him’ because he
had failed to inform Wilson th&laintiff was related to Popeiappointment of Plaintiff would
constitute ‘nepotism™™—which Plaintiff allegegas false because “neither Pope nor any other
member of his family was then employed by thetiit;” and that “Plaitiff would not be hired
because of her familial relationship with Poped. { 23.) Plaintiff alleges that Wilson
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attempted to justify rejecting Plaintiff “on the false premise that the selection process used for
hiring teacher candidates was ‘flawed.Td.(f 24.) In a lettedated June 28, 2016, Wilson
informed Plaintiff that he was recommengia different candidate for the positiond. (f 25)
Plaintiff alleges that the “District’s vindiwe refusal to hire Plaintiff in order to
purposefully interfere with her aily relationships, violated Plaiiff’'s First Amendment right of
intimate association.”Iq. 1 30.) Plaintiff alleges “Wilson’s refusal to recommend Plaintiff for
appointment” and “vindictive conduct” caused PIdfrio suffer “financial loses [sic], to wit,
damages in lost salary; and . . . benefits, as well as physical implicatitohsf’'27—28.)
Additionally, Plaintiff alleges Wilson “intentionally and/or recklgsshused Plaintiff, her sister,
Pope, and other members of Plaintiff's family to suffer: [hJumiliation; [e]mbarrassment;
[a]nxiety; [e]motional upset;. [d]igenfort; [a]nger; and [o]utrageld § 27.) Accordingly,
Plaintiff seeks compensatory damages of $500,000, costs, and reasonable attorney fees. (
130.)

B. Procedural History

Plaintiff filed the Complaint on March 15, 201fCompl. (Dkt. No. 1)) After receiving
an extension of time to respond to the Complaint, (Dkt. Nos. 7, 8), on June 1, 2017, Defendant
filed a letter requesting agamotion conference and indicalithe grounds on which it would
move to dismiss, (Dkt. No. 9). Plaintiff did n@tspond to the letter, arlde Court set a briefing
schedule for the Motion. (Dkt. No. 10Qn June 13, 2018, Plaintiff filed the Amended

Complaint. (Am. Compl?)

1 0On June 13, 2017, Plaintiff's counsel inforntad Court that hevas unable to respond
to the letter requesting a pre-motion conferdmagause he was hospitalized and his secretary
had left. (Dkt. No. 15.) The letter also statiedt the Amended Complaint resolved the issues
raised in Defendant’s pre-motion lettetd.)
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On July 13, 2017, Defendant filed a secorttkétaequesting a pre-motion conference.
(Dkt. No. 18.) On July 19, 2017, Plaintiff fileth opposition to Defendant’s pre-motion letter.
(Dkt. No. 19.) The Court held a pre-nmticonference on August 3, 2017, and adopted a
scheduling order for the Motion. (Dkt. No. 22Defendant thereafter filed its Motion and
accompanying papers on September 22, 2017. (Def.’s Mem. Law in Supp. of Mot. To Dismiss
(“Def.’s Mem.”) (Dkt. No. 25).) Plaintiffiled her opposition on October 27, 2018, (Pl.’'s Mem.
Law in Opp. to Mot. To. Dismiss (“Pl.’s Mem.{Pkt. No. 27)), and Defendant filed its reply on
November 10, 2017, (Def.’'s Reply Mem. LawSapp. of Mot. To Dismiss (“Def.’s Reply
Mem.”) (Dkt. No. 30)).

[I. Discussion

A. Standard of Review

The Supreme Court has held that althoughraptaint “does not need detailed factual
allegations” to survive a motion to dismiss, “a ptdf’'s obligation to prowde the grounds of his
[or her] entitlement to relief criires more than labels and clustons, and a foraolaic recitation
of the elements of a cause of action will not dB&ll Atl. Corp. v. Twomb|\550 U.S. 544, 555
(2007) (alteration and internal gation marks omitted). Indeed, Rule 8 of the Federal Rules of
Civil Procedure “demands more thanwaradorned, the-defendant-unlawfully-harmed-me
accusation.”Ashcroft v. Igbal556 U.S. 662, 678 (2009). “Nor does a complaint suffice if it
tenders naked assertions devoiduwther factual enhancementld. (alteration and internal
guotation marks omitted). Rather, a complaintfiatftual allegations must be enough to raise a
right to relief above th speculative level. Twombly 550 U.S. at 555. Although “once a claim
has been stated adequately, it may be supportedwing any set of facts consistent with the
allegations in the complaintid. at 563, and a plaintiff must afje “only enough facts to state a
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claim to relief that is plausible on its facg]” at 570, if a plaintiff hasiot “nudged [his] claims
across the line from conceivable to plausitbhe[] complaint mst be dismissedjd.; see also
Igbal, 556 U.S. at 679 (“Determining whether a cdanmt states a plausible claim for relief

will . . . be a context-specific task that regsithe reviewing court to draw on its judicial
experience and common sense. But where thephedlded facts do not permit the court to infer
more than the mere possibility of miscontjile complaint has alleged—»but it has not
‘show[n]'—'that the pleader is entitled to refi& (second alteratiomn original) (citation

omitted) (quoting Fed. R. Civ. P. 8(a)(2)); at 678—79 (“Rule 8 marks a notable and generous
departure from the hypertechnical, code-pleading regime of a prior éragdbes not unlock the
doors of discovery for a plaintiff arme&dth nothing more than conclusions.”).

“[W]hen ruling on a defendant’s motion to dissj a judge must accept as true all of the
factual allegations contained in the complaiirickson v. Parduss51 U.S. 89, 94 (2007), and
“draw]] all reasonable inferences in favor of the plaintiBaniel v. T & M Prot. Res., Inc992
F. Supp. 2d 302, 304 n.1 (S.D.N.Y. 2014) (citicach v. Christie’s Int'l PLC699 F.3d 141, 145
(2d Cir. 2012)). Additionally, “[in adjudicatg a Rule 12(b)(6) motion, a district court must
confine its consideration to facts stated onf#toe of the complaint, in documents appended to
the complaint or incorporated in the compldgtreference, and to matters of which judicial
notice may be taken.Leonard F. v. Isr. Disc. Bank of New Ypi09 F.3d 99, 107 (2d Cir.
1999) (internal quotation marks omittedge also Wang v. Palmisarib7 F. Supp. 3d 306, 317
(S.D.N.Y. 2016) (same).

B. Analysis

Defendant moves to dismiss Plaintiff's interference with familial association claims
under both the First and Fourteenth Amendmengsiiag that Plaintiff's reationship with Pope
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is not constitutionally protected, (Def.’s Mem. 8-1&)d that the District'actions did not affect
the alleged relationshipid( at 16—-21).

“The source of the intimatesgociation right has not been authoritatively determined.”
Adler v. Pataki 185 F.3d 35, 42 (2d Cir. 199%ge alsd’iscottano v. Murphy511 F.3d 247,
278 (2d Cir. 2007) (same). Roberts v. U.S. Jayceett8 U.S. 609 (1984), the Supreme Court
suggested that the intimate agation right is “a corponent of the personal liberty protected by
the Due Process Clausétler, 185 F.3d at 42, while i@ity of Dallas v. Stangli90 U.S. 19,
(1989), the Supreme Court discusslee right to intimate ass@tion as grounded in the First
AmendmentseeAdler, 185 F.3d at 42 (discussing Supre@uaurt treatment of the right).
Indeed, courts have analyzed claims that wedlretaliation for the Fst Amendment activities
of a family member under the First Amendme8eed. at 44 (“[A] spouse’s claim that adverse
action was taken solely against that spousetaiation for conduct ahe other spouse should
be analyzed as a claimed violation of a FAsmiendment right of intimate association$ge also
Talley v. Brentwood Union Free Sch. Di$lo. 08-CV-790, 2012 WL 3841396, *7-8 (E.D.N.Y.
Sept. 5, 2012) (holding the First Amendment analgpplies to daughter’s claim that she was
not hired for a teaching position because of animus toward her father’'s conduct as school board
member)Garten v. HochmarNo. 08—-CV-9425, 2010 WL 2465474&,*3 (S.D.N.Y. June 16,
2010) (“Courts in th[e Second Clircuit haaeknowledged that a First Amendment right to
intimate association is implicated where a plé#imndiallegedly retaliated against for the First
Amendment activities of a family member.” @iation and internal quation mark omitted));
Sutton v. Vill. of Valley Stream of New Y,@8 F. Supp. 2d 189, 192-93 (E.D.N.Y. 2000)

(holding that the plaintiff hadtated a claim for violation dfis First Amendment right to



intimate association where he alleged thatdmployer harassed him in retaliation for his
father’s political activities).

“Where the intimate association right at isssitied to familial relationships and is
independent of First Amendment retaliatmmncerns, however, the Second Circuit has
employed an analysis under the framework effburteenth Amendmenght to substantive
due process.'Garten 2010 WL 2465479, at *4ee alsdPatel v. Searles305 F.3d 130, 135 (2d
Cir. 2002) (describing the right as protected &fundamental element of personal liberty” and
discussing it in the context “substantive due process cases” (internal quotation marks omitted));
Wilkinson ex rel. Wilkinson v. RussdlB2 F.3d 89, 103-04 (2d Cir. 1999) (discussing the right
to integrity of familial relationsipis under the Fourteenth AmendmerRigzuto v. Cty. of
Nassay 240 F. Supp. 2d 203, 208 n. 2 (E.D.N.Y. 2002) (“[B]ecause the freedom to associate
guaranteed by the First Amendment protec¢ee@ational interests related to speech and
petition, and because those associational intesestsot implicated in this case, [the court]
find[s] that [the plaintiff'sjclaim must be examined under theurteenth Amendment, rather
than the First Amendment.”). The Court analyPlaintiff's claim under the First Amendment
Amendment, as Plaintiff has alleged retaligtaction based on Pope’s First Amendment
activities.

The Supreme Court has recognized tlsabaiations warramarying degrees of
protection, with close family tationships involving “deep athments and commitments to the
necessarily few other individuals with whame shares not only a special community of
thoughts, experiences, and beliefs but also diswely personal aspects one’s life,” evincing
the strongest need for protectidRoberts 468 U.S. at 619—-20. The husband-wife relationship,
as well as familial relationships between paresitdings, and children a all been recognized
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as warranting protectiorSee, e.gPatel 305 F.3d at 136 (holding “tlrelationships at issue in
this case—those between [plaintiff] and his &xilsiblings, wife, and children—receive the
greatest degree of protection because thegramng the most intimate of relationships”);
Berrios v. State Univ. dlew York at Stony Bropk18 F. Supp. 2d 409, 418 (E.D.N.Y. 2007)
(noting “the right of intimatessociation encompasses the hadbaife relationship . . . as well
as the familial relationships between parentsirgisland children”). Non-familial relationships,
for the most part, do not fall withithis First Amendment protectiorbeeBates v. Biggerl92 F.
Supp. 2d 160, 169-70 (S.D.N.Ya¥f'd, 56 F. App’'x. 527 (2d Cir. 2002) (refusing to extend
Constitutional protection to adulterous relationship between co-worBas)os 518 F. Supp.
2d at 421 (holding alleged unfair treatment and retaliation in the terms of research assistant’s
employment based upon close working relatiomstith research professor did not implicate
First Amendment right to freedom of associatias relationship was not one within category of
protected intimateelationships).

While the Supreme Court “h[as] not attemptednark the precise bouades of this type
of constitutional protectionBd. of Directors of Rotary ti v. Rotary Club of Duarte481 U.S.
537, 545 (1987), the Constitution clearly does notqutcall relationships, and “[tlhe personal
affiliations that exemplify these consideratipasd that therefore suggest some relevant
limitations on the relationships that might be eatitto this sort of constitutional protection, are
those that attend the creation and sustenahadamily” and paradigmatically include
“marriage, childbirth, the raising and eduoatof children and cohabitation with one’s
relatives,”’Roberts 468 U.S. at 619 (internal citations itt@d). Thus, to determine whether
certain familial relationships warrant protectiorgoart must “assess such factors as cohabitation
and the precise degree of kinshigatel 305 F.3d at 136. Other relentdactors include “size,
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purpose, selectivity, and whether others are exclérdaal critical aspectsf the relationship.”
Bd. of Directors of Rotary Int'l481 U.S. at 546 (finding “[t]he &@lence . . . indicates that the
relationship among Rotary Club members is not the kind of intimate or private relation that
warrants constitutional protection”). “Determmgithe limits of state authority over an
individual's freedom to enteria a particular association tleéore unavoidably entails a careful
assessment of where that relatitips objective characteristics Ideat on a spectrum from the
most intimate to the most attened of personal attachmentsRoberts 468 U.S. at 620. “At the
motion to dismiss stage, that assessmergdsssarily premised upon the description of the
relationship in the operative pleadingstalter v. Cty. of OrangdNo. 15-CV-5274, 2016 WL
8711397, at *8 (S.D.N.Y. Aug. 5, 2016). Thus, theu@ must determine whether Plaintiff has
sufficiently alleged her relationghivith Pope is the type ofdly intimate relationship afforded
constitutional protection.

The Second Circuit has not considered whedhgbling-in-law relationship falls within
the category of constitutionally protected “intimate” relationships. However, Defendant cites to
Matusick v. Erie Cty. Water Auttv57 F.3d 31 (2d Cir. 2014), the most recent Second Circuit
decision to address a claim based on the ofhttimate associationip argue Plaintiff's
allegations fail to satisfy the bar seRoberts (Def.’s Mem. 10.) IMatusick the court found
a non-marital relationship was protected byadbestitutional right to intimate association,
because the couple was engaged “in a long-temmamtic relationship, held themselves out as
engaged and were recognized as such, mainttogether a relationshipith [the girlfriend’s]
children, and shared significant feeds of their private life togegh in anticipatn of marriage.”

757 F.3d at 58-59. Further, the cawted that “their relationship. . was marked by the same
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characteristics of deep attachmenteoatment, and self-identification thRbbertsand its
progeny have viewed as characteristic of constitutionally protected intimate associktion.”
The Court agrees that in corgtaPlaintiff’s allegations fakhort of describing the type
of relationship that is afforded constibnal protection. Plaintiff describes & factosmall
nuclear family” consisting of herself, BarbaPope, two nephews, a niece, and three other
siblings of Plaintiff, and alleges Pope “haeh like a brother to &htiff,” but provides few
details of the “very close persdraand famil[y] relationship” tey share other than: Plaintiff
worked for Pope; they “vacationed together” samspecified number of times; “resided as a
family” for an unspecified duration at some unspeditime in the past; that Pope “has been
involved in Plaintiff's lifesince Plaintiff was ten years oldfidthat he has been her brother-in-
law for approximately twenty-five years. ith Compl. Y 4-6.) To begin, such “naked
assertions” require “furthéactual enhancement” to sive a motion to dismisslgbal, 556 U.S.
at 678 (alteration and internal quotation markstieai). Additionally, Plaintiff has not alleged
how her relationship with Pope is based on‘tineation and sustenanoéa family,”—given
that marriage, childbirth, the raising and ediacaof children, and coliétation are not alleged
to exist here.Roberts 468 U.S. at 619. While Plaintiff halleged that she and Pope lived
together, the Amended Complaint lacks any detail regarding when and for how long the
cohabitation lasted, nor does Pl cite a single case suggesdithat prior cohabitation in
circumstances akin to those here is suffitterjustify constitutional protection. Nor has
Plaintiff alleged how she and Pope “shiar®t only a special community of thoughts,
experiences, and beliefs but also didtirely personal aspects of one’s lifeRoberts 468 U.S.
at 619-20. As alleged, it is harddstinguish Plaintiff's relationship with Pope from the type of
relationship shared by close personal frienrdlscordingly, Plaintiff's claim for intimate
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association fails, as “courts in the Second Glircave not accepted intimate association claims
based on friendships.Silverstein v. Lawrence Union Free Sch. Dig011 WL 1261122, at *6
(E.D.N.Y. Feb. 15, 2011) (finding th#aintiff's allegations of 3Qrear friendship, where the two
went to high school together, vked together as lifeguards @&nagers, continued to have a
close personal association, lived five houses dwag each other, and had near daily contact
insufficient to allege a right of intiate association) (collecting cases)ppted by2011 WL
1261114 (E.D.N.Y. Mar. 30, 2011).

The facts here more closely resenmRtmle v. Dellarciprete845 F.2d 1195 (3d Cir.
1988). While not bindingp the Court’s knowledg&yodeappears to be the only Circuit Court
opinion that has evaluated a siblimgkaw relationship of the kind alleged here. There, the Third
Circuit held that a sistemd brother-in-law relationship, vene the siblings-in-law were
coworkers and “good friends,” “was not of the safforded special constitutional protection.”
Id. at 1205. Considering tHeobertsfactors, the court found:

[The Plaintiff's] relationship with [hebrother-in-law] wasneither “selected,”

compare Wilson v. Taylor 733 F.2d 1539, 1544 (11th Cir. 1984) (dating

relationship protected), nor bound by blosdeTruijillo v. Bd. of Cty. Comm’rs of

City of Santa Fe768 F.2d 1186, 1188-89 (10th Cif85) (relationship with son

or brother protected). Nor would her atiem that she and [her brother-in-law]

were “good friends” appear sufficientitovoke protection whertheir relationship

was not based on the “creatiomdasustenance of a familyRoberts 468 U.S. at

619.

Id. Here, Plaintiff's allegations similarly faib describe a personalationship worthy of
constitutional protection. Plaintiff's “refi@nship with [her brother-in-law] was neither
‘selected,’ . . . nor bound by bloodRode 845 F.2d 1205 (internal quotation marks omitted).

And, while Plaintiff was allegedly “very close” withope, such an allegation is insufficient “to

invoke protection where their relationship wext based on the creai and sustenance of a
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family.” 1d. (internal quotation marks omittedee also Rodriguez v. Bd. of Trustees for State
Colleges & UniversitiesNo. 92-CV-2448, 1994 WL 693431, at *4 (E.D. La. Dec. 8, 1994),
aff'd, 66 F.3d 320 (5th Cir. 1995) (finding no intimaétationship where the plaintiff testified

his relationship with his coaakas “great” and she was a “mother figure” and was his “mentor,”
but the coach had other relatibnss and there was no sexual gament to the relationship).

This is not to say that Plaintiff coufeeverallege such a relatiohgp with her brother-in-
law. Rather, the Court finds at this time, Pldiis sparse allegations in the Amended Complaint
do not cross the necessary threshold. Accorditigéydismissal is withdyprejudice to Plaintiff
filing a Second Amended Complaft.

I1l. Conclusion

For the following reasons, Defendant’s Motion To Dismiss is granted. Moreover,
because this is the first adjudiicen of Plaintiff's claims on thenerits, the dismissal is without
prejudice. If Plaintiff wisheso file a Second Amended ComplgiRlaintiff must do so within
30 days of the date of this Opinion. Plaingiffould include within that amended complaint any
changes to correct the deficiencies identifiethia Opinion that Plaintiff wishes the Court to
consider. Plaintiff is advised that the amethdemplaint will replae, not supplement, the
original complaint. The amended complaint must cordHiof the claims and factual
allegations Plaintiff wishes the Court to coresid If Plaintiff failsto abide by the 30-day

deadline, her claims may besmissed with prejudice.

2 Because the Court finds Plaintiff has atieged a constitutionally protected
relationship between her andge, the Court does not addsédefendant’s argument that
Plaintiff has not alleged the Digtt's conduct had a likely effecin the alleged relationship.
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The Clerk of the Court is directed to terminate the pending Motion. (Dkt. No. 23.)

SO ORDERED

DATED:  September 3 2018
White Plains, New York
ETHM M. KARAS

TED STATES DISTRICT JUDGE
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