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JULENE VALENTINE

Plaintiff,

No. 17-cv-2275 (NSR)

-against-
OPINION & ORDER
BRAIN & SPINE SURGEONS OF NEW YORK, P.C,,
SCOLIOSIS AND SPINE SURGERY P.C., KRISHNA
SHARMA AND RUDOLPH TADDONIO, BOTH

INDIVIDUALLY AS AIDERS AND ABETTORS,
Defendants.

NELSON S. ROMAN, United States District Judge

Plaintiff Julene Valentine commenced this action against Defendants Brain & Spine
Surgeons of New York, P.C., Scoliosis and Spine Surgery P.C., and Doctors Krishna Sharma and
Rudolph Taddonio, both individually as aiders an abettors alleging: (1) failure to accommodate in
violation of the Americans with Disabilities Act; (2) discriminatory termination in violation of the
American with Disabilities Act; (3) failure to accommodate under the New York Staie Human
Rights Law; and (4) discriminatory termination under the New York State Human Rights Law.
(See Amended Compl., ECF No. 13.) Before the Court are Defendant’s Motion to Dismiss the
Amended Complaint pursuant to Federal Rules of Civil Procedure 12(b)(6), or, in the alternative,
partial conversion to a Motion for Summary Judgment. For the following reasons, Defendants’

Motion to Dismiss is DENIED in part, and partially converted to a Motion for Summary Judgment.
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BACKGROUND

Plaintiff Julene Valentine (“Valentine”) is a resident of White Plains, New York.
(Amended Compl. (“AC”) T 2.) She began working for Defendant Scoliosis and SpineySurge
P.C. (“SSSX”) on May 4, 1987 and was terminated on March 3, 2RiLFSESXwas a small
medical practicevhich consisted ot leastwo surgeons: Defendants Dr. Krishna Sharma
(“Sharma”) and Dr. Rudolph Taddonio (“Taddonio”), who are medical surgeons engaged in the
business of spine surgeryd.(11 7, 12) DefendaniTaddonio originally hiredPlaintiff as a
medical transcriptionidor SSSX (Id. § 21.) Throughout her 29 year tenure at SSSX, Plaintiff
was givenincreasedesponsibility and was promoted on multiple occasidds{{ 22, 25, 28,

31) Plaintiff was most recently promoted to Practice Manag@013. (d. 131.)

In or about November 2015, Defendants Taddonio and Dr. Krishna Sharma (“Sharma”)
informed Plaintiff that the practice was mergingh Defendant Brain & Spine Surgeons of New
York, P.C. ("BSSNY?). (d. 1 33.) Prior to the merger, Defendants BSSNY consisted of a team
of neurosurgeonsld. 1 6.) Atsomepointaround the mergeDefendants Sharma and Taddonio
becameprincipals of the corporate Defendants. §] 13.)

The merger cause®iISSX and BSSNY'’s practicésoverlap (Id. § 35.)! SSSXbegan
operatingunderBSSNY’s Federal Tax ID number, both practices used the same office goftwa
program, all insurancand patientgpayments to SSSX would be inputted by BSSNY employees,

and BSSNY provided the necessary “Explanation of Bendtts3SSX’s patients’ reviewld.

! Plaintiff's allegations sound in several theoriegwiployeriability which, as she states in her
Opposition,she believesvill be narrowed after discoveryn the Complaint, Plaintiff claims that
SSSX and BSSNY merged to forone medical practice (AC § 8). Plaintiff also claims that
while she was employed, tkherporate Defendants operatedasingleor jointemployerand
together employed for than fifteen (15) people. (AC 1 9.)
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1 36.) Plaintiff further alleges th&SSNY becameanvolved directly in SSSX’s daily business
decisions includingnaintenancef patient files, treatmemf patients, and financedd({ 38.)

Following the mergeRlaintiff met with BSSNY’s Business Manager, Denise Lewis
(“Lewis”), to discuss SSSX’s procedure for billing claims, insurance n&syand to discuss the
roles of SSSX employeesd( 39.) Lewis then informed Plaintiff th&SSX would begin
submitting office and surgical claims under the BSSNY Federal Tax Ibeyrand the
information would be submitted by BSSNY employeés. { 40.)Plaintiff alsobegan receiving
emails from BSSNY administrator, Ken Tompkins, regardinBa§ rembursements. That
information, Plaintiff asserts, assisted Tompkins in determiwimgther to buy aew digital X
Ray machine, or continue using the one in the SSSX offate] @1.)Plaintiff asserts that
BSSNY'’s office manager began implementing personnel decisions that afféXeshployees
including reducing the hours of several SSSX employé&kd | 43-44.)

In the Fall of 2015, Plaintiff began suffering from constant tiredness, lack ditappe
skin discoloration, trouble walking, shortness of breath, and dizzines$.46.) Based on
Plaintiff's physical appearancene of ter co-workers, Sandy Solotaroff (“Solotaroff”) informed
Defendant Taddonio of Plaintiff's symptoms on two occasidds{|{ 47, 49.) Onhe first
occasiorDefendant TaddonicsauredSolotaroff that Plaintiff was fineld. { 48.) On the second
occasion, Defendant Taddonio assured Plaintiff's co-workers that he would nnak&lantiff
went to a doctor and thhe would speak to her husbanid. § 50.) He never did sad( { 51.)
Throughout this episode, Plaintiff worked 10 to 12 hours per tthy] 62.)

Plaintiff's condition begaleterioratingand by February 2016, she could only wagihe
to tensteps at a timeld. 1 54.) Onor aboutFebruary 19, 201&laintiff met with Dr. Aris

Comninellis (“Comninellis”) who, after running a series of tests, diaghBtantiff with life



threatening anemiald, 11 55-57.F Plaintiff was hospitalizeérom about February 19, 2016
through February 21, 2016d( Y 60.)

Defendant Sharma visited Plaintiff during her hospitalization and spoke about her
condition, the treatment she was receiving, and how sheléelf. §1.)Comninellis informed
Plaintiff on or about February 22, 2016 that she coatdeturn to work until at least February
29, 2016.d. 1 63.) Plaintiff returned to work on or about February 29 and worked the whole
day. (d. 1 64.) Plaintiff informed Defendant Taddonio that she would have to missfovak
scheduled colonoscopy and endoscopy on a future Gate.idy 65.)

On March 3, 2016, Defendants Taddonio and Sharma called Plaintiff to inform her that
she was being terminatedd (] 67.) Defendant Taddonio informed two of Plaintiff's co-
workers that Plaintiff was being let go because “he felt she was ‘not doijgohgp to her
capability because she was ill.Td( T 68.) Defendant Taddonio also expressed to herarkers
that he thoght Plaintiff may have a neurological probleral. { 69.)

STANDARD ON A MOTION TO DISMISS

Therelevantinquiry under Rule 12(b)(6) shether the complaint “contds] sufficient
factual matter, accepted as true, to ‘state a claim to relief that is plawusiidéeface.” "Ashcroft
v. Igbal 556 U.S. 662, 678 (2009) (quotiBgll Atl. Corp. v. Twombl|y650 U.S. 544, 570
(2007)). “While legal conclusions can provide the framework of a complaint, they must be
supported by factual allegations$d’ at 679. To stive amotion to dismiss, a complaint must
supply “factual allegations sufficient ‘to raise a right to fediieove the speculative level ATSI

Commc'ns, Inc. v. Shaar Fund, L,td93 F.3d 87, 98 (2d Cir. 2007) (quotifggombly 550 U.S.

2 plaintiff defines anemia as “a disorder that develops when there is not enougjidém@ed
blood cells) in an individual’'s body. Hemoglobin are the cells that carry oxygime If
hemoglobin is low or abnormal the body cannot get enough oxygen.” (AC { 58.)
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at 555). The Cart must take all material factual allegations as true and draw reasonable

inferences in the nemoving party’s favor, but the Court is “‘not bound to accept as true a legal
conclusion cached as a factual allegation,”™ or to credit “mere conclusory statements” or
“[tlhreadbare recitals of the elements of a cause of actighdl, 556 U.S. at 678 (quoting
Twombly 550 U.S. at 555).

In determining whether a complaint states a plausible claim for relief, a distritt cou
must consider the context and “draw on its judicial experience and common $egioale 356
U.S. at 679A claim is facially plausible when the factual contplgaded allows a court “to

drawthereasonable inference that the defendant is liable for the misconduct allegeti 678.

DISCUSSION

Defendant moves to dismiss the Amended Complaint pursuant to Federal Rule of Civil
Procedure 12(b)(6)r, alternatively, asks the Court to convert part of the Motion to one for
summary judgmenDefendant argues that tAéA does not apply because corporate
Defendants do not employ more than fifteen (15) people under any tRéainyiff has not
asserted sufficient facts showing that BSSNY violated the AdiIPlaintiff failed to state a
claim for failure to accommodatender the ADA. $ee generalliviem. of Law in Supp. of Def.
Mot. to Dismiss (“Def. Mot.”), ECF No. 17)

The Americans with Disabilities Actwas enacted to ‘provide a clear and comprehensive
national mandate for the elimination of discrimination agandividuals wth disabilities.”
Henrietta D. v. Bloomberdg31 F.3d 261, 272 (2d Cir. 2003) (citing 42 U.S.C. § 12101(b)(1)).

Most relevanto this casgTitle | of theADA proscribesliscriminationagainsindividualswith

3As Plaintiff notes, Defendants do not move to dismiss Plaintiff's claim for wubtegyimination
under the ADA othe New Yak State Human Rights Law. (Mem. of Law in Supp. of PI. Opp.
to Def. Motion to Dismiss the Compl. (“Pl. Opp”) 1, ECF No. 21.)
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disabilities in employment and hirinigl. Where, asere, Plaintiff alleges that her employer
failed to provide a reasonable accommodation for her disalal®aintiff must demonstrate
that:

(1) plaintiff is a person with a disability under the meaning of the ADA; (2) an

employer covered by the statute had notice of [her] disability; (3) with reasonabl

accommodation, plaintiff could perform the essential functions of the job at issue;
and (4) the employer has refused to make such accommodations.
Gomez v. New York City Police Departmda®l F. Supp. 3d 293, 301 (S.D.N.Y. 2016)
(citing McMillan v. City of New York711 F.3d 120, 125-26 (2d Cir. 2013)).
discrimination claims alleging failures to accommodate, the Plaibiars the burdens
of both production and persuasion as to the existence of some accommodation that would
allow [her] to perform the essential functions dfj] employment."McMillan, 711 F.3d
at 126 (quotations and citations omittd@lintiff is generallyrequired tanform her
employer about her disability before the employer “dag obligation to accommodate
the disability” MacEntee v. IBM783 F.Supp. 2d 434, 443 (S.D.N.Y. 2011) (quotations
and citations omitted)

A threshold issue any ADA cases whether théddefendants are, in fad®laintiff's
employer and whether theynployed ifteen people or more for purposes of statute 42
U.S.C. 8§ 12111(5)(A)See McMillan 711 F.3d at 125 [tjo establish a prima facie case under
the ADA, a plaintiff must show by a preponderance of the evidence that: (1) hisyemplo
subject tahe ADA. . ") (citing Sista v. CDC Ixis N. Am., In&45 F.3d 161, 169 (2d Cir.
2006)) Christiansen v. Omnicom Group, Iné67 F. Supp. 3d 598, 608 (S.D.N.Y. 201"
employeremployee relationship is a required element of an employdiserimination claim

under the ADA), rev'd in part on other grounds 852 F.3d 19%2d Cir. 2017). Given the

dispositive nature of the fifteen-employee question in this case, the Court turasisste first.



Appli cability of the ADA and Conversion toSummary Judgment

A Plaintiff asserting an ADA claim must allege that their employer emitigen
people or more. 42 U.S.C. § 12111(5)(An counting the number of employees for purposes of
the ADA’s numerosityequirement, a court may aggregate employees of two or more €ntities.
Rizzo v. DF Land LLC13 Civ. 8664 (AKH), 2014 WL 12560779, at *1 (S.D.N.Y. June 10,
2014) (citation omitted). Aggregation is appropriate when Plaintiff makes tdiegduttressing
either that the Defafant companies function as a single integrated enterprise or that they
function as a joint employeld.

Under the single employer doctrine, Plaintiff must assert factual allegationsrsng
four factors to determine whether two entities will be regarded as a singleyemgubject to
joint liability for employmenirelated acts: (1) interrelated operations, (2) common
management, (3) centralized control of labor relations, and (4) common owriekélipay v.
Miner, 74 F.3d 402, 404 (2d Cir. 1996)té&tions omitted)Brown v. Daikin America Inc756
F.3d 219, 226 (2d Cir. 2014). Not one factor is determinative and all factors are not required.
Murray, 74 F.3d at 404. The central concefrthe single employer doctrineoweverjs the
control of labor relationBrown, 756 F.3d at 227. “Thushe critical question is, what entity
made the final decisions regarding employment matters related to the [plaiGgifelas v.
A'Mangiare Inc, No. 13 CV 3630(VB), 2015 WL 2330476, at *6 (S.D.N.Y. May 14, 2015)
(quotations anditations omitted):* Whether two related entities are sufficiently integrated to be
treated as a single employer is generally a question of fact not suitabs®lution on a motion
to dismiss.” Brown 756 F.3d at 226).

Under the ADA, a jbint employer relationshimay be found to exist where there is

sufficient evidence that the [defendant] had immediatérol over the other compamsy’



employees. Relevant factors include the commonality of hiring, firingpdiisej pay, insurance,
records and supervisidrEaton v. Goodstein Management, |ido. 97 CIV. 6582 TPG, 1999
WL 1037868 (S.D.N.Y. Nov. 15, 1999) (citiéLRB v. Solid Waste Servs., 88 F.3d 93, 94
(2d. Cir. 1994). The joint employer doctrine appliewlen separate legal entities hasteosen to
handle certain aspects okthemployeremployee relationships jointlyl”ima v. Addecp634 F.
Supp. 2d 394, 400 (S.D.N.Y. 2009) (quotations and citations omitted).

Defendant argues that neither the single employer nor the joinbgengloctrine apply.
Defendants argue thBISSNY never had control or input over decisions to fire SSSX employees
nor did theyhave anynvolvement in the decision making process for terminatiohaoe a
management roler financial controln SSSX at the time Plaintiff was temated. (Def. Mot.

11.) Defendars furtherarguethat the joint employer doctrine is inapplicable because Plaintiff
does not allege facts supporting a finding that BSSNY and SSSX collectmplgyed 15 or
more people, or that BSSNY knew of Plaintiff's disability and engaged in tlgedlle
discriminatory action. (Def. Mot. 13.)

Defendant alternatively asks the Court to convert this part of the motion to one for
summary judgment on the narrow issue of “whether Plaintiff's allegationsgiésand/or joint
employer status are borne out by the facts.” (Def. Mot. 6—7.) As a part of tituet ikdtion to
Dismiss, Defendants offered the Declaration of Defendant Taddonio wheredesl afiter alia,
that Defendant SSSX never had 15 employees or more. (ECF No. 19, 1 3.)

Plaintiff posits that the single employer doctrine applies because the Comiiajes a
that SSSX’s practice was sufficiently integrated with BSSIWer the single employer
doctrine. (Mem. of Law in Supp. of Pl. Opp. to Def. Motion to Dismiss the Compl. (“Pl. Opp”)

8, ECF No. 21.) Plaintiff further argues that BSSNY and SSSX shared empl®mees



records and equipment and that the Plaintiff received emails from BSSNY sulatori
Tompkins regarding X-Ray reimbursementsd. 8—9.) Plaintiff notes that she has insufficient
information to assert factual allegations with respect to the joint employer datthrie
juncture, andmplies that discovery maprovide evidence for this theory of liabilitys¢ePI.
Opp. 11))

This Court cannot grant DefendaWlotion to Dismisshecaise Plaintiff sufficiently
alleges that the corporate Defendants have at least fifteen employees unael¢hengployer
doctrine. At this stagePlaintiff “need only allege factsufficient to put [the defendant] on
notice of the theory of employer liabilitypan which her claimare based."Downey v. Adloox
Inc., 238 F. Supp. 3d 514, 523 (S.D.N.Y. 2017) (cithoyvler v. Scores Holding Co., In&77
F. Supp.2d 673, 681 (S.D.N.Y. 2009))akitiff certainly dessohere as shalleges that the
Defendant companiegere interconnected anshder common ownership, management and
control such that they formed one integrated enter@seRizzq 2014 WL 12560779, at *1.
Specifically, Plaintiff alleges that Defendant8SSNY and SSSXad 15 enployeesn aggregate
after they mergedAC 1 34.) The merger produced an overlap in medical operations and
produced arffoperationally interrelated and interdependent” relationbkigveen the corporate
Defendants(AC 1 35; PI. Opp. 8.As a result of the mergerSSX operated under BSSNY’s
FederalTax ID number, SSSX'’s practice used BSSNY’s office software programsalance
payments and patient payments to SSSX were inputteBNEB employees, and BSSNY
began providing the necessary “Explanation of Benefits” for S§@atients’ review. (AC ¥
36, 40.)Mostrelevantto the control oflabor relationsPlaintiff assert¢hat BSSNY’s office
manager implemented persondetisions that directly affected8SX employees such as

reducing the hours worked Bgveral SSSX employees. (ACY.) Plaintiff asserted thatthen



SSSXemployes complained of a reduction in their hours to Defendant Taddonio, he told them
that he would speak to someone at BSSNY about it. (AC FFd#aher, BSSNY and SSSX

shared daily business decisions concerning the maintenance of patieneflesent of patients,
and finances such as account receivable. (AC { 38.)

Although Plaintiff states, in conclusory fashion, that “[t]the two corporatendieints
shared employees, services, records, and equipment” (AC  37), she does manag#eto provi
factual allegations supporting the allegation. For example, BSSNY admmiSicahpkins
asked Plaintiff to send him information concerning X-Ray reimbursements sd¢hemtild
decide whether to buy a new digitatay machine, or continue to use the one in the SSSX
office.” (AC { 41.) BS8IY’s Business Manager, Lewis, not only met with Plaintiff to discuss
the process for billing claims, insurance networks, and the roles of &8ployees (AC 1 39
40), but also informed Plaintiff that SSSX would “immediately begin submittingeodtinc
surgicalclaims under the BSSNY Federal Tax ID number, and the information would be
submitted by BSSNY employeegAC 1 40.)Further, BSSNY and SSSX used the same medical
equipment and employees for certain administrative tasks. (AC | 45.)

Taken together, Plaintiff'allegations indicate that soon after the alleged merger, BSSNY
and SSSX had interrelated operations, were functioning under common management, had
common ownership, arttiatthere was centralized control of labor relatidiisrray, 74 F.3dat
404. The purported factual allegations, accepted asare@dequate to lend plausibility to

Plaintiff's assertiorthatthe two entities functioned as an integrated tinit.

4 Contrary to Defendant’s contention, Plaintiff's allegations afficient to state a claim against
BSSNY. “To prevail in an employment action against a defendant who is not the fdadiir&fct
employer the plaintiff must establish that the defendant r$ plean‘integrated enterprisevith
the employer, thus making one liable for the illegal acts of the otharker v. Columbia
Pictures Indus.204 F.3d 326, 341 (2d Cir. 2008ge Rizzo2014 WL 12560779, at *2.
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a. Conversion to Motion for Summary Judgment

Although Plaintiff profferssufficient factual allegations to state a claim upon which relief
canbe Granted, the Court converts this part of the motion to one for summary judgment on the
narrow issue of whether or not the corporate Defendants tigenfmployees or more within
the meaning of thADA. See Fernandez v. Windmill Distributing Cb59 F. Supp. 3d 351, 357
(S.D.N.Y. 2016) (noting that a court may convert part of a 12(b)(6) motion into a Rule &% moti
for summary judgmentPias v. Community Action Project, In&No. 07-€V-5163
(NGG)(RER) 2009 WL 595601, at *7 (E.D.N.Y. March 6, 2009) (converting a motion to
dismiss into one for summary judgment on the threshold fife@eployee requirement in a Title
VIl case)

Conversion furthers the policies of Rule 12(b) andb6directing a pretrial motion to
the vehicle most appropriate for its resolution, ensuring that the motion is governedulg the
specifically designed for the fair resolution of the partoeshpeting interests at a particular
stage of the litigatiofi.Global Network Communications, Inc. v. City of New Y488 F.3d 150,
155 (2d Cir. 2006)The Federal Rukeof Civil Procedure 12(b) and 12(d) provide district courts
two options when documents outside the pleadings are presefiiedotrt may exclude the
additional material and decide the motion on the complaint alone or it may convert it tmot
one for summary judgment under FBdCiv. P. 56 and afford all parties the opportunity to
present supporting materialFonte v. Board of Managers of Continental Towers Condominium

848 F.2d 24, 25 (2d Cir. 1988) (citing Fed. R. Civ. P. 12@)))gChang Interfashion Co., Ltd.

Plaintiff alleged sufficient fact® state a clainander the single employer doctrine. Under that
doctrine, two entities will be regarded as a single employer subject to joint liddvility
employmentrelated actiondMurray, 74 F.3d at 404Dabney v. Christmas Tree Shop58 F.
Supp. 2d 439, 446 n.1 (S.D.N.Y. 2013).
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v. Stone Mountain Accessories, [mé¢o. 12 Civ. 7280(ALC)(DCF), 2013 WL 5366373, at *4
(S.D.N.Y. Sept. 25, 20133eeFed R. Civ. P. 12(d) (stating that if the Court converts a 12(b)(6)
motion to one for summary judgmeniga]il parties must be given a reasonable opportunity to
present all thenaterial that is pertinent to the motipnsee alsd-ernandez159 F. Supp. 3dt
357.

The fifteenemployeeguestionis one that may be dispositive in this case, herefore
the most prudent approach is to allow the partigmttake in limiteddiscovery to allow a full
and fair gportunity to present materials pertinent to a Motion fomSaryJudgmentDias,

2009 WL 595601, at *7Accordingly, the Court directs the parties to contact Magistrate Judge
Davison to arangea schedule for conducting discovery solely onfifteen-employee question.
Following discovery, the parties will be permitted to submit a motion for summamngrigon
the narrowfifteen-employedssue.

Failure to Accommodate

Defendants also move to dismiss Plaintiff's failure to accommodate claimganisder
the ADA. For the following reasons, Defendant’s motion to dismiss the failucztorenodate
claim isdenied

“Discrimination in violation of the ADA includesgjter alia, ‘not making reasonable
accommodations to the known physical or melatations of an otherwise qualifieindividual
with a disability.” McBride v. BIC Consumer Products Mfg. Cloc., 583 F.3d 92, 96 (2d Cir.
2009) (citing 42 U.S.C. § 12112(b)(5)(A)). A reasonable accommodation may include
“modification of job duties and schedules, alteration of the facilities in which a jmdrfisrmed,
acquisition of devices to assist the performance of job duties, and, under certairstances,

‘reassignment to a vacant positionld. at 97(citing 42 U.S.C. § 12111(9)(B)). In deternmy if
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an accommodation is “reasonable” the Court must evaltizedesirability of a particular
accommodation according to the consequences that the accommodation will produce. This
requires an inquiry not only into the benefits of the accommodationtouts costs as well.
Borkowski v. Valley Cent. School Dj€i3 F.3d 131, 138 (2d Cir. 1995). Plaintiff need only
suggest the existence of a plausible accommodation, “the costs of whiclhy fdoialot clearly
exceed its benefitsld. “Once the plaitiff has done this, she has made out a prima facie
showing that a reasonable accommodation is available, and the risk of nonpersuassortfie!
defendant. Id.

Defendant argues that Plaintiff's claim for failure to accommodate sheuliissed
because Plaintiff never asked tor accommodation for her disability, nor did Defendants deny
such an accommodation. (Def. Mot. 14-15.) Plaintiff posits that she did in fact ask for an
accommodation when she told Defendant Taddonio that she would hawesteonk for a
colonoscopy and endoscomnd thatDefendans failed to accommodate her disability by firing
her several days after returning from waRl. Opp. 11AC 179.)

Defendant’s motion to dismiss the failure to accommodate claienied Plaintiff' s
allegation that sheequestedime off for a colonoscopy and endoscopy is a plausigonable
accommodation under the ADA. 42 U.S.C. § 12111(9)(B) (noting that a reasonable
accommodation may include “modified work scheduleSéfendants argudoweverthat they
never denid this request and that Plaintifbes notllegeanyfacts to that effectin so arguing,
Defendarg ignorethat theyneed not engage in an overtdarectact to deny an accommaodation.
For examplea Defendant’s disregardf a requestor anaccommodationan constitute a denial
of the sameSeePahuja v. American University of Antigudo. 11 Civ. 4607(PAE), 2012 WL

6592116, at *11 (S.D.N.Y. Dec. 18, 2012) (finding that allegations that Defendants ignored
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requests for an accommodation was sufficient to plead denial of an accommodation).
Terminating an employee soon after a request for an accommodation could certainly amount to a
denial of that request. Finding otherwise would allow employers to circumvent their
responsibilities under the ADA by simply terim'nating employees who make requests for
accommodations.

Consequently, Defendant’s motion to dismiss the failure to accommodate claim must be
denied because Plaintiff requested a plausibly reasonable accommodation, and Defendant’s
termination plausibly amounts to a denial of Plaintiff’s request.

CONCL.USION

For the foregoing reasons, Defendant’s Motion to Dismiss is DENTED in part, and
partially converted to a Motion for Summary Judgment. The parties are ordered to contact
Magistrate Judge Davison within three days of this Opinion to arrange a schedule for conducting
discovery on the fifteen-employee question. At the conclusion of discovery, the moving party
shall inform this Court that discovery has been completed and request a briefing schedule for the
one-issue Motion for Summary Judgment,

Finally, the Clerk of the Court is respectfully requested to terminate the m;)tion at Docket

Number 16.

Dated: April 16,2018 SO0 :
White Plains, New York

NELSON-8"ROMAN
United States District Judge
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