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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

DONAHUE DEWAR,
Petitioner,
V. Case No. 17-CV-2330 (KMK)
Case No. 06-CR-311-1 (KMK)
UNITED STATES OF AMERICA,
ORDER
Respondent.

KENNETH M. KARAS, UnitedStates District Judge:

Pro se Petitioner Donahue Dewar (“Petitiondrds filed a Petition, pursuant to 28 U.S.C.
8§ 2255, to vacate, set aside or cortestsentence (the “Petition”) Sde Petition (“Pet.”) (Dkt.
No. 172).} For the reasons stated herdiig Petition is denied in part.

I. Background

On February 19, 2008, Indictment S2 06 &1 was filed, charginBetitioner with six
counts of drug and firearm-relatedmes. (Resp’t's Mem. in Opp’to Pet. (“Resp’'t’'s Mem.”) 2
(Dkt. No. 218);see also Indictment S2 (DktNo. 56).) Count One elnged Petitioner with
conspiring to distribute five kilograms and marfecocaine and a quantity of marijuana, in
violation of 21 U.S.C. § 84&ounts Two and Three chargediiener with possession of 500
grams and more of cocaine witttent to distribute, in violan of 21 U.S.C. 88 812, 841(a)(1),
and 841(b)(1)(B), and 18 U.S.C. 8§ 2; CounuFcharged Petitionerith possessing a quantity
of marijuana with intent to distribute, inolation of 21 U.S.C. 88 812, 841(a)(1), and

841(b)(1)(D), and 18 U.S.C. § 2; Count Fivaded Petitioner witpossessing a firearm in

1 Docket numbers refer to the crimirddcket, Case No. 06-CR-311-1, unless noted
otherwise.
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furtherance of a drug tifecking crime, in violation of 18J).S.C. 88 2 and 924(c)(1)(A)(i); and
Count Six charged Petitioner with possessingeafm after having beanvicted of a felony,
in violation of 18 U.S.C88 922(g)(1) and (2).Sée Resp’t's Mem 2; mdictment S2.)

A. Trial, Verdict, and Sentencing

The case was tried before the HonorabépBén C. Robinson, whmfurcated it into
Counts One through Five, followed by the felomimssession charge @ount Six. (Resp’t’'s
Mem. 1, 3.) The prosecution’sidence at trial relieth large part on the cooperation of Robert
Roper (“Roper”), a former coaa dealer who testified pursutao an agreement with the
Government. $eeid.) Roper testified that Dewar and-defendant Sharon King (“King”) were
drug traffickers in the Bronx, New York from @B or 2003 to at least August 2005, when Roper
was arrested.Seeid. (citing to Trial Tr. 103—75).) Rop@oted that Petitioner and King'’s
supplier was a man in Houston, Texald. (citing to Trial Tr. 121-25).)Roper testified that he
had personally witnessed Petitioner pack cagtarbon paper, dryer sheets, and plastic wrap to
send to their supplier by Federal Eggs as payment for the drugsd. (citing to Trial Tr. 127—
32).)

Other evidence corroborated Roper’s ttégstimony. For example, Federal Express
records showed that numerqueckages had been delivered from Houston to Petitioner’s and
King's residence. Seid. at 3—-4.) King’s bank records showibat numerous checks had been
written to Federal Express duritige relevant peod of time. Seeid. at 4 (citing to GX 105,
105A, 105B).) A Houston police offer also testified that idune 2004, he had seized some
Federal Express packages thattained cash packed in carbon paper, dryer sheets, and plastic
wrap and were addressed from “Arnett Forbesiaime that appeared on a receipt that was later

found in Petitioner and King's residenceésedid. (citing to Trial Tr. 437—49; GX 51F, 91-95).)



That officer also testified thain individual was arrested attenmgfito retrieve the packages from
a Federal Express facility in HoustorSed id. (citing to Trial Tr. 438—49) This was consistent
with Roper’s testimony garding a conversation between Roged Petitioner where Petitioner
had mentioned that a package of money in Tesa@smissing and that amdividual had been
arrested as a resultSegid. (citing to Trial Tr. 131-32).)

Following Roper’s arrest in August 200% began cooperating with the police
department of Harrison, New Ylq and engaged in a numbermbnitored and/or recorded
telephone conversations with Riether and King, during which éhthree discussed setting up a
cocaine deal. Seeid. (citing to Trial Tr. 158-72; GX 6-9).These conversations culminated in
an agreement of Petitioner supplying Roper &duyer Roper had purpedly procured) with
three kilograms of cocaine on August 28, 2005ee {(d. at 5 (citing to Trial Tr. 158-75; GX 6-8,
6T—8T).) Roper and Petitioner decided to naget sporting goods stoire Pelham Manor, New
York. (Seeid. (citing to Trial Tr. 171; GX 9, 9T).)The surveillance team monitoring
Petitioner’s residence observedtitioner and his brother, Cles Dewar, leave Petitioner and
King's residence with a plastic bagSe€ id. (citing to Trial Tr. 37—-38, 291-92).) Petitioner and
his brother drove towards Pelham Mandsee(d. (citing to Trial Tr. 37-40, 291-92).) The
police officers pulled the vehiclever just as Petitioner and hisobrer were about to enter the
shopping center with the sportingagts store at which Roper andtifener had agreed to meet.
(Seeid. (citing to Trial Tr. 39-40, 43-48; GX 1-2).) bng the arrest, the fioe officers seized
a plastic bag in the floorboard in front of the sghere Petitioner’s brothdiad been sitting; the
plastic bag contained thr&dograms of cocaine. Seeid. (citing to Trial Tr. 39-41, 532-38; GX

5A, 5B, 5C).)



Following that arrest, police officers arrested King at Petitioner and King’s residence and
conducted a search of the residencespant to a search warranteé id. at 6 (citing to Trial Tr.
293-94, 372-74).) During that search, police officetmél a kilogram of cocaine, a kilogram of
marijuana, several large shipgidrums that smelled of marijuana, $70,000 in cash, receipts and
shipping labels from Federal press and UPS, handwritten listsFederal Express stores
located around Manhattan, a satiziated surveillance systeand four loaded guns in the
residence. Seeid. (citing to Trial Tr. 326-31, 377-81, 383—-84, 387-88, 538—-41, 653—-66, 698—
98).) At trial, Petitioner did not tesyifor call any witnesses on his behalgegid.)

At trial, Petitioner’s attorney, AndreRubin, Esq. (“Rubin”), questioned Roper’s
credibility and law enforcement’s conductedid. at 6-7.) For exampl@ closing, Rubin said,
“You know what [] Roper’s word is worth. Hells the government what he wants them to
know.” (Id. at 7 (quoting Trial Tr. 927).) He alsogued that the “vague” evidence could not
prove that “there was ever even cocaine in that cad.”(quoting Trial Tr. 938).) Rubin also
argued that “[p]olice officers atbe same as anybody else anglytdon’t always tell the truth,”
guestioning whether the guns were really intReter's house before the police officers entered
to conduct their searchld( (quoting Trial Tr. 938, 940).)

After a few hours of deliberation, the juigund Petitioner guilty of Counts One through
Five. Seeid. (citing to Trial Tr. 1105-08).) The presution presented evidence of Petitioner’s
conviction for the purpose of Count Sfglon in possession @f firearm. $eeid. (citing to GX
113).) Petitioner’s counselawed for a judgment of acquittalrsuant to Federal Rule of
Criminal Procedure 29.5¢eid. (citing to Trial Tr. 1115-17).JJudge Robinson granted

Petitioner’s motion. Seeid. (citing to Trial Tr. 1117-18).)



On November 25, 2008, Petitioner appearddreeJudge Robinson for sentencin@eg
id. at 8.) Petitioner faced mandatory minimumtseaces of 240 months’ imprisonment on Count
One and 120 months’ imprisonment on eachadr@s Two and Three because the Government
had field prior felony information ainst Petitioner Here trial. See21 U.S.C. 88 841(b)(1)(A),
(B). Judge Robinson found that the enhamoaddatory minimum sentees were applicable
because Petitioner hadprior felony. $ee Nov. 2008 Sentencing Tr. 7-13v/élable at Dkt. No.
126-1).) Judge Robinson did raainduct the requisite colloquy muant to 21 U.S.C § 851(b) to
determine whether Petitioner affied or denied the existanof the prior conviction. See
generally id.) Petitioner did not object on groundsta@ing to the failure to conduct the
colloquy, and in fact, Petitioner’'s counsel assditat the mandatory minimum did applysed
id. at 24 (noting that one issue svanot as significant in viewf the twenty-year mandatory
minimum?”), 34 (“[A]lthough his prior is causingrh to have this . .mandatory minimum, in
effect, he has got one prioonviction.”).) Judge Robias further concluded, over the
Government’s argument todltontrary, that a mandatargnsecutive 60-month sentence for
Count Five, pursuant to 18 UGS.8 924(c), did not apply.Seid. at 7-13.) Therefore, Judge
Robinson sentenced Petitionetteinalia, to 240 months’ impoesment on each of Counts One,
Two, and Three and a term@&® months’ imprisonmedron Counts Four and Five, all to run
concurrently. £eeid. at 45;see also Judgment (Dkt. No. 82).)

B. Subsequent Procedures

Petitioner appealed his contiobn and sentence, and thev@rnment cross-appealed.
Petitioner challenged the dearinot to suppress evidence foundis vehicle and certain jury
instructions, while the Government challedgludge Robinson’s decision not to impose a

consecutive sentence under 8 924(c) for Count FiSee Resp’t's Mem. 9.) The Second Circuit



affirmed the conviction and sence, noting that Judge Robon’s decision was appropriate
under then-existing Second Circuit precedeninitéing judges to impose a concurrent
mandatory minimum sentenpersuant to § 924(c)United Statesv. Dewar, 375 F. App’x 90,

94 (2d Cir. 2010) (“[W]e condaide that the district court @perly declinedo impose the
consecutive sentences provided 924(c).”). However, ¢nGovernment petitioned the
Supreme Court for a writ of certari on the § 924(c) sentencirggue, and the Supreme Court
granted certiorari. Itunited Satesv. Dewar, 562 U.S. 1254 (2011), the Supreme Court vacated
the Second Circuit’s judgmentlbe/ and remanded the ttar for further conisleration in light
of Abbott v. United States, 562 U.S. 8 (2010)Dewar, 562 U.S. 1254see also Abbott, 562 U.S.
at 13 (“We hold, in accord with theurts below, and in line with the majority of the Courts of
Appeals, that a defendant is subject tnandatory, consecutivergence for a § 924(c)
conviction, and is not sparedfn that sentence by virtue dceiving a higher mandatory
minimum on a different count of conviction?)On remand, the Second Circuit affirmed
Petitioner’s conviction but vated and remanded the sentetfoe the limited purpose of
allowing the district courto impose [a] sentencefj accord with . . Abbott . . . .” United Sates

v. Dewar, 420 F. App’x 95, 96-97 (2d Cir. 2011).

20n June 24, 2019, the Supreme Court held that § 924(c)(3)(B) was unconstitutionally
vague because of the language defining a “cofmeolence” as a felony that “by its nature,
involves a substantial risk thahysical force againshe person or property of another may be
used in the course abmmitting the offense.’See United Satesv. Davis, 139 S. Ct. 2319,
2324, 2336 (2019) (citation and quotation manksted). However, this holding does not
pertain to the portion of theaalse under which Petitioner regeil his 60-month sentence, i.e.,
the portion that instructs courts to apply thenéonth sentence to defendants who were involved
in adrug trafficking crime. See 18 U.S.C. § 924(c)(1)(A). Moreover, the issues presented in
Davis are not relevant to the dispiisn of this Petition, which cente on representation issues in
other aspects of Petitioner’s criminal proceedings.



Subsequently, this Court took awle case from Judge Robinso®eg Dkt. No. 108.)

On April 16, 2013, this Court sentenced Petitraimea term of 240 months’ imprisonment on
Counts One, Two, and Three, and 120 mdnthgrisonment on Courfeour, all to run
concurrently, along with a terof 60 months’ imprisonment onoQnt Five, to run consecutive
to the sentence on Counts One through Thr8ee Apr. 2013 Sentencing Tr. 60—65e also
Amended Judgment (Dkt. No. 151).) During thagring, this Courlso found that the
Government had “proved conclusly” the existence of the pri@onviction, a finding that Judge
Robinson had not made because herfegected to conduct a 8 851 colloqueg(Resp’t's
Mem. 10; Apr. 2013 Sentencing Tr. 45.)

Petitioner appealed again, claiming tha @ourt had exceeded the Second Circuit’s
mandate when it made a § 851 finding. The Se€iralit affirmed the setence but noted that
its remand “was narrowly limited to imposing @nsecutive sentence foretlg 924(c) charge.”
United Satesv. Dewar, 624 F. App’x 59, 60 (2d Cir. 2015) (“[Petitioner’s] challenge . . . is moot
because the original sentencing judge made thed the 240-month sentence would be imposed
regardless of whether Dewar waprar offender. . . . [A]lny hearg on the prior felony was not
an error that requires yet anatliemand for yet another resentemgl’ (citation omitted)).

On November 4, 2015, the United States ProbaDffice issueca memorandum stating
that because Petitioner had been sentencie: tmandatory minimurterm of 240 months’
imprisonment, he was ineligible for a reductiorsé@mntence and that, theveé, the Office would
not issue a supplemental report addneg Petitioner’s eligibility. Yee Resp’t’'s Mem. 11.) The
Court issued an Order upon d@®/n Motion pursuant to 18 UG. § 3582(c)(2) indicating that
Petitioner was ineligible for a reduction becabsevas already sentenced to the mandatory

minimum term. $ee Dkt. No. 157.) Petitioner appealed tldsder. The Second Circuit vacated



the Order inJnited Satesv. Dewar, 706 F. App’x 36 (2d Cir. 2017). 706. F. App’x at 38
(“IW]e have twice determined implicitly that §Htioner’s] 24-month sgence for his narcotics
count was not based on a mandatory minimumrdther on the apmable guidelines range
used at his original sentencing. Because Amamdim82 lowered the offense levels for the . . .
basis for [Petitioner’s] originajuidelines range, he is eligidigr a sentence reduction.”). In
light of that holding, on Apk 18, 2018, the Court sentencBdtitioner to 135 months’
imprisonment on all narcotics counts, to namcurrently, and 60 amths’ imprisonment on
Count Five, to run consecutivelySeg Dkt. No. 191.)

[I. Discussion

A. Standard of Review of a § 2255 Petition

A prisoner in federal custody may move to tacaet aside or correct his sentence only
“upon the ground that the sentenceswaposed in violation of th€onstitution or laws of the
United States, or that the cowdas without jurisdiction to impossuch sentence, or that the
sentence was in excess of the maximum autholigddw, or is otherwise subject to collateral
attack.” 28 U.S.C. § 2255(8) Because collateral challengase in tension with society’s
strong interest in the finality of criminal conviatis, the courts have ellizhed rules that make
it more difficult for a defadant to upset a conviofti by collateral, as opposéaldirect, attack.”

Yick Man Mui v. United States, 614 F.3d 50, 53 (2d Cir. 201(@®jtation and quotation marks

3 Title 28 U.S.C. § 2255(a) provides in full:

A prisoner in custody under senterafea court established by Act

of Congress claiming the right be released upaie ground that

the sentence was imposed in violation of the Constitution or laws
of the United States, or that the court was without jurisdiction to
impose such sentence, or that the sentence was in excess of the
maximum authorized by law, or is otherwise subject to collateral
attack, may move the court which imposed the sentence to vacate,
set aside or correct the sentence.



omitted). To prevail on a collatal attack of a final judgnm¢ under § 2255, a petitioner must
demonstrate either the existence of a “constitutieralr, . . . or an error of law or fact that
constitutes a fundamental defedtich inherently results in a ogplete miscarriage of justice.”
United Satesv. Bokun, 73 F.3d 8, 12 (2d Cir. 1995) (ditans and quotation marks omitted);
accord Cuoco v. United Sates, 208 F.3d 27, 30 (2d Cir. 2000).

In ruling on a 8§ 2255 petition, the district coisrtequired to hold a hearing “[u]nless the
motion and the files and records of the case cehaly show that the prisoner is entitled to no
relief.” 28 U.S.C. § 2255(bgccord Gonzalez v. United States, 722 F.3d 118, 130 (2d Cir.
2013). A hearing is not requirechere the petitioner’s allegatioase “vague, conclusory, or
palpably incredible.”Machibroda v. United Sates, 368 U.S. 487, 495 (1962). Instead, to justify
a hearing, the petition must $etth “specific facts supportdaly competent evidence, raising
detailed and controverted issud#dact that, if proved at a heag, would entitle [the petitioner]
to relief.” See Gonzalez, 722 F.3d at 131.

B. Analysis

Petitioner argues that trial counsel wasfieefve for (1)failing to call his brother,
Charles Dewar, to testify that it was Chardso was recorded on seaéphone calls discussing
the August 28, 2005 drug transaction, and (2) failing to contest thetyaidCount Five.
Petitioner also argues that Rulaind counsel prior to Rubin, Bre Barket, Esq. (“Barket”) were
ineffective for failing to okdin or secure a plea agreement with the Governm&ee.Pget. 4—

20.) Lastly, Petitioner arguesathhis conviction ad sentence on the narcotics charges are
invalid because the jury was not asked to fidebther Petitioner knew ¢htype of controlled

substance at issueSegid. at 20-22.)



1. Standard of Review of éfffective Assistance Claims

Claims of ineffective assistaa of counsel are evaluated unttee framework set forth in
Srickland v. Washington, 466 U.S. 668 (1984). “First, the fa@ner] must show that counsel’s
performance was deficientld. at 687. “Second, the [petitioner] must show that the deficient
performance prejudiced the defenséd!

Petitioner will not meet the first prong bdssolely on disagreements with counsel’s
strategy or advice. Indeed, there is a “strorggpmption” that counselsonduct fell within the
vast spectrum of reasonable assistancejtasdPetitioner’s burde to demonstrate “that
counsel’s representation was unreasonable yrdgailing professionalorms and that the
challenged action was not sound strateggiinmelman v. Morrison, 477 U.S. 365, 381 (1986)
(citation omitted)see also Bonillav. Lee, 35 F. Supp. 3d 551, 575 (S.D.N.Y. 2014) (same);
Henderson v. Martuscello, No. 10-CV-5135, 2013 WL 6463348, at *15 (S.D.N.Y. Dec. 10,
2013) (“Strategic choices made afteorough investigation of lawnd facts relevant to plausible
options are virtually unchallengeable, even whoenensel adopts a courskaction (or inaction)
that seems risky, unorthodox@i downright ill-advised.” (citation, alteration, and quotation
marks omitted)). Thus, to satisfy this proRgtitioner must demonsite that counsel “made
errors so serious that counsel was not funatigais the ‘counsel’ guaranteed . . . by the Sixth
Amendment.” Srickland, 466 U.S. at 687. In assessing cselis conduct, “a reviewing court
must judge his conduct on the basishe facts of the pacdular case, ‘viewed as of the time of
counsel’s conduct,” and may naée hindsight to second-gudss strategy choices.Mayo v.
Henderson, 13 F.3d 528, 533 (2d Cir. 1994 citation omitted) (quotingrickland, 466 U.S.

at 690).

10



With respect to the “prejudice” prong, “tlfigetitioner] must show that there is a
reasonable probability that, but for counsel’s ufgssional errors, the result of the proceeding
below would have been differentlJnited States v. Caracappa, 614 F.3d 30, 46 (2d Cir. 2010)
(citation, alteration, and quotatiomarks omitted). “A reasonabjgobability is a probability
sufficient to undernime confidence in the outcomeSrickland, 466 U.S. at 694. “It is not
enough for the defendant to show that the ettacssome conceivable effect on the outcome of
the proceeding,” as “[v]irtually every act omgssion of counsel would meet that test, and not
every error that conceivably calihave influenced the outcome undé@es the reliability of the

result of the proceeding.l'd. at 693 (citation omitted). “[Phely speculative’ arguments about
the impact of an error duot establish prejudice.DeCarlo v. United Sates, No. 11-CV-2175,
2013 WL 1700921, at *4 (S.D.N.Y. Apr. 17, 20X 3&)teration in original) (quoting/nited Sates
v. Weiss, 930 F.2d 185, 199 (2d Cir.1991)). Measuring fitobability depends on the context of
the alleged error. Where the challenge is to Hygpliea on the basis of éffective assistance of
counsel, the petitioner must shtlvat “there is a reasonableopability that, but for counsel’s
errors, [the petitioner] would not have pleaded gty would have insisted on going to trial.”
United Satesv. Cuoto, 311 F.3d 179, 187 (2d Cir. 2002) (citext and quotation marks omitted),
abrogated on other grounds by Padilla v. Kentucky, 599 U.S. 356 (2010). The converse also
applies. That is, where a guilty plea was offletaut the petitioner weno trial instead, the
petitioner shows prejudice by pezding some “objective evidenteat [the] petitioner would
have accepted a plea offer” had counsel propeftyrmed the petitioner about the existence of
the plea or the consequences of going to ttiadited States v. Gordon, 156 F.3d 376, 380-81

(2d Cir. 1998) (citation and quotation marks omittese;also Naranjo v. United States, Nos.

16-CV-7386, 13-CR-351, 2019 WL 756186, at *10 (S.¥.NDec. 16, 2019) (noting that the

11



petitioner’s ineffective assece claim failed because the petitioner failed “to establish a
reasonable probably that he would have aezEmny plea offe(citation omitted)) adopted by
2020 WL 174072 (S.D.N.Y. Jan. 13, 2020).

a. Charles Dewar’s Testimony

Petitioner argues that counsel should have ¢ #@learles Dewar as a witness to challenge
the credibility of Roper’s testimony. (Pet. 4According to Petitione Charles Dewar would
have impeached Roper’s testimonytbstifying that it was Chardeon the phone with Roper, not
Petitioner. [d. at 8.) In support of thigetitioner attaches an Adfvit from Charles Dewar in
which Charles Dewar claims that he was thespe on the phone convergiwith Roper prior to
the anticipated drug deal in August 2005 wher@iBeer and Charles Dewar were arrested and
that he was “willing and ready to speak the trughtrial but was never subpoenaed to appear.
(See Pet. Ex. A (“Charles Dewar Aff.”) 11 (Dkt. No. 172-1).)

Petitioner’s claim lacks merit. It is wellteblished that “[t]halecision whether to call
any witnesses on behalf of [a] deflant, and if so which witnesskscall, is a tactical decision
of the sort engaged in by defense attorneysmosi every trial” and #t such decisions “fall
squarely within the ambit of trial strategy,” igh, if “reasonably made, will not constitute a
basis for an ineffecter assistance claim.United Satesv. Nersesian, 824 F.2d 1294, 1321 (2d
Cir. 1987);see also Barbarino v. United Sates, Nos. 10-CR-476, 15-CV-8387, 2017 WL
1378251, at *4 (S.D.N.Y. Apr. 11, 201@Bame). The Second Circuit has especially noted its
“reluctance to second-guess matigfrtrial strategy simply becae the chosen strategy was not
successful,Trapnell v. United Sates, 725 F.2d 149, 155 (2d Cir. 1983and that the “tactical

decision of whether to call specific withesseeven ones that might offer exculpatory

12



evidence—is ordinarily not viewed adapse in professional representatiddiited States v.
Schmidt, 105 F.3d 82, 90 (2d Cir. 1997).

Here, counsel’s trial strategy, including hicid&n not to call Charles Dewar to the
stand, was clearly reasonable. To begin, triahsel did argue to thary that there was no
evidence connecting Petitionerttee phone number used for the recorded calls, and that only
Roper’s testimony provided any evidence that is Watitioner on the other end of the callSee(
Resp’t’'s Mem. 15-16 (citing to Tdidr. 926).) Trial counsel alsargued that the Government
had made no connection between the phoneads@nd numbers it presented and Petitioner
himself. Seeid. at 16 (citing to Trial Tr. 926, 937).Jhese arguments sougbtquestion the
credibility of Roper’s testimongind the strength of the Gamenent’s evidence connecting
Petitioner to the telephone eviadenpresented during trial. Ehermore, calling Charles Dewar
to the stand could have opened the do@aimaging impeachment megd. For example,
during Charles Dewar’s guilty plea allocution, dlaimed he “didn’t know where [he] was
going” or to whom they werdelivering the drugs in August 200§)ggesting that Petitioner, the
only other individual in the car #te time, was the one awe of the specifics of the transaction.
(See Charles Dewar Plea Allocution Tr. 22—@3kt. No. 39, Case No. 06-CR-311-2).)
Moreover, after the prosecution summariteel evidence against Charles Dewar at his
allocution, which included the assertiomtlthere was a call between Roper Retittioner
regarding the anticipated drugal in August 2005, Charles Dewamfirmed that he had heard
and understood what the prosecutor had said ashddguestions to raise with either the Court
or his attorney. Il. at 27, 29.) Therefore, Charles Delsaupposed testimony could have been
seriously impeached by what was said and confircheing his plea allocution. Given that not

calling Charles Dewar was the type of tactetision that almostever qualifies as

13



constitutional error and th#tiere was significant impeachmentterél that the Government
could have used to challenge Charles Dewarhedloeen called, trial counsel’s decision not to
call him to the stand does not come closméting the high bar required for ineffective
assistance of counsel claithdccordingly, this portion of thPetition is not legally cognizable.
See United Satesv. Higgins, Nos. 13-CR-155, 18-CV-5433, 2019 WL 697293, at *5 (S.D.N.Y.
Feb. 20, 2019) (noting that “a faikito call a witness for tacticedasons of trial strategy does
not satisfy the standard forafiective assistance” (alteratiamd quotation marks omitted)
(quotingUnited Satesv. Eyman, 313 F.3d 741, 743 (2d Cir. 2002))gnying cert. of
appealability, No. 19-817 (2d Cir. Sept. 4, 2018¥t. denied, —S. Ct.— , 2020 WL 871797
(Feb. 24, 2020)Jnited Satesv. Borrero, No. 13-CR-58, 2014 WL 1918607, at *2 (S.D.N.Y.
May 12, 2014) (holding that counseas not ineffective for failing to call a witss that “would
be subject to a withering @® examine based on [the witna$sind his co-defendants’ plea
allocutions”).
b. Count Five

Petitioner appears to argue that counsel waffective for failing to object to the
wording of Count Five in hisndictment, which, in Petitioner'@ew was “duplicitous” because
it posited two potential bases foiiminal liability—(1) possession d firearm in furtherance of
a drug and trafficking crime, arf@) use and carry & firearm during and in relation to a drug

trafficking crime. (Pet. 17-20.) Boner also appears to arguatlrial counsel was ineffective

4 Furthermore, it is unlikely that Petitioneould be able to siw that there was a
reasonable probability of a different outcome hadbrother testified on his behalf, given the
overwhelming evidence implicating Petitier with the crime at trialSee Ward v. Herbert, 509
F. Supp. 2d 253, 269 (W.D.N.Y. 2007) (“The Coumdt persuaded that testimony from a co-
defendant that he and [the petiter] simply ‘didn’t do it,” withoutmore, would have resulted in
a more favorable outcome.”).

14



for failing to argue that there wano proof that Petitioner usedaarried a firearm to protect his
drug business.Id. at 17.)

These claims also lack merit. Firstettharging language traxkhe statutory language
present in the underlying criminal statut@ompare 18 U.S.C. § 924(c)(1)(A) (noting that any
person “who, during and in relatiom any . . . drug traffickingrime . . . uses or carries a
firearm, or who, in furtherare of any such crime, possesses a firearm” faces a term of
imprisonment of “not less than 5 yearwiith Indictment S2, at 4 [T]he defendants unlawfully,
willfully, and knowingly, used and carried a fireaduring and in relation to a drug trafficking
crime . . ., and in furtherance of such cripnesssessed a firearm ..”). Therefore, any
objection to the language ofetlindictment would have bedrivolous and unlikely to be
successful.See United Satesv. Sringer, 730 F.3d 120, 124 (2d Cir. 2013) ([T]o satisfy . . .
pleading requirements . . . , ardictment need do little more than to track the language of the
statute charged . . . .” (citation and quotatioarks omitted)). Moreovelegally, “[a] single
count that alleges commission by a deferidd a crime by several means is not
duplicitous . . . .”United Satesv. Barret, No. 10-CR-809, 2011 WL 6780901, at *2 (E.D.N.Y.
Nov. 27, 2011) (citation omitted). “The Secddulcuit has explainethat where there are
several ways to violate a orinal statute, as is the cas#h [8] 924(c), federal pleadingequires
that an indictment charge be in the conjunctovenform the accused fully of the chargesd.
(emphasis in original) {@tions, alterations, amgliotation marks omitted¥ee also Fed. R.

Crim. P. 7(c)(1) (“A count may allege . . . thiaé defendant committdthe offense] by oner
mor e specified means.” (emphasis added)). Becaasasel was “not requed to engage in the
filing of futile or frivolous motions, Nersesian, 824 F.2d at 1322 (citatiamitted), Petitioner’s

counsel’s failure to object to th@nguage of Count Five—if congted a failure at all—certainly
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does not rise to the level obnstitutionally ineffective assiance. Therefore, the Court
dismisses Petitioneriseffective assistanagdaim on this ground.

Petitioner also takessue with trial counsel’s failure togue that Petitioner had used or
carried firearms to prett his drug businessSge Pet. 17.) To begin, Count Five provides for an
alternative basis of liabilityo use of a firearnduring drug trafficking activity, including
“possess|ing] a firearm” in “furtherance” of drug crimeé&&e 18 U.S.C. § 924(c)(1)(A).
Moreover, trial counsel did make arguments segto question the reliability of the evidence
connecting Petitioner’s drug busisds the firearms in questiorzor example, trial counsel
argued that there was some doubt as to whétledirearms were plaed in Petitioner’s house
because there were some inconsistenciggdam police paperwork and officer testimony
regarding the firearms.S¢e Resp’t's Mem. 21 (citing to Tal Tr. 939-40).) Trial counsel
pointed out that Petitioner was not carrying any of the guns with him when he went to make the
deal with Roper in August 200%@ that, instead, the guns wéoeind at his home, arguing that
there was significant doubt aswiether the Government hadfstiently proven the connection
between Petitioner’s firearms and his drug busineSse id. (citing to Trial Tr. 941).) These
were reasonable arguments that fall within theufdless ways to providefettive assistance in
any given case.'Strickland, 466 U.S. at 689. Indeed, trial coehwas trying to make the very
point that Petitionesays counsel didot make—i.e., that the evidence connecting Petitioner’s
firearms to his drug traffickig business was lacking. ThaétArguments did not ultimately
persuade the jury does not make trial celissvork constitutionally ineffectiveSee Rosario-
Dominguez v. United Sates, 353 F. Supp. 2d 500, 515 (S.D.N2Q05) (“Counsel’s performance
cannot be found deficientifdailing to make arguments that diel in fact make.”). To the

extent Petitioner’s counsel made different argata than Petitioner would have made on the
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same point, “[i]t is the veryuinction of an effective legal coungeto select among the available
arguments” and choose the most persuasies, avoiding “clutteng the court with
unnecessary arguments thatuld dilute the forcef the stronger ones.Weingarten v. United
Sates, 865 F.3d 48, 53 (2d Cir. 2017) (citation and qtion marks omitted). This Court “may
not second-guess reasonable prsifgsal judgments and impose aruasel a duty to raise every
colorable claim suggested by a clientd. (alteration and quotation marks omitted) (quoting
Jonesv. Barnes, 463 U.S. 745, 754 (1983)). As counselde reasonable arguments regarding
Count Five, the Court also dea to find that trial counsel waonstitutionallyineffective on
this ground’

c. Plea Bargaining

Petitioner appears to argue that counsel wetéaictive for failing to negotiate or secure a
plea agreement from the Governmersee(Pet. 10-16.) To supportithargument, Petitioner
states that “he would have accepted a plea bargaith'in fact requesteatiat counsel “initiate
plea negotiations.” I{. at 16.)

To begin, criminal defendants have “no righbwoffered a plea, nor . . . that the judge
accept it.” Missouri v. Frye, 566 U.S. 134, 148-49 (2012) (citations omitted). A defendant has
the right to effective ssistance, as defined 8trickland, when considering whether to accept a

plea bargain[i]f a plea bargain has been offered.” Lafler v. Cooper, 566 U.S. 156, 168 (2012)

5> The Court notes that ti&econd Circuit has also egjped that “possession [of a
firearm] for personal protectiatioes not preclude possession irthiarance of a drug trafficking
offense.” United States v. Lewter, 402 F.3d 319, 322-23 (2d Cir. 2015). Where, as here,
evidence indicated that the firearms were gebng “a drug dealer,” ahg with “a saleable
guantity of drugs . . ., and the proceeds ofydrafficking,” the requisite “nexus between the
firearm and the drug selling o@gion” may be establishedd. at 322, 323 (citation and
guotation marks omitted). Law enforcement disared a kilogram of aaine, a kilogram of
marijuana, $70,000 in cash, drug ledgers, araphisticated surveillancgy/stem in Petitioner’s
residence, where the firearmere also found, creating axus between the firearms and
Petitioner’s drug businessSee Resp’t’'s Mem. 8 (citing to relevampiortions of the tal record).)
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(emphasis added). Moreover, where a plea bas bffered, although “defense counsel has the
duty to communicate formal offe from the prosecution to accepplea on terms and conditions
that may be favorable to the accused,” the repwust also show a “reasonable probability” that
the defendant would have accepted such an dfffarthe “plea would have been entered without
he prosecution cancelling it[,find that it would have resultéa “a plea to a lesser charge or a
sentence of a less prison time:tye, 566 U.S. at 145, 147. Although Petitioner cltefer in
support of his Petition, theafler court itself specified that pre-requisite to applying the
Srickland standards to counsel’s assistance in trgext of a plea bargain requires that a plea
offer was actually madel.afler, 566 U.S. at 168 (“If no plea offer is made, . . . the issue [of
counsel’s ineffective assistance] simply doetsarise.”). Moreover plea offer does not
encompass “informal” plea discussions that odmfore any formal &ér is extended to a
criminal defendantSee, e.g., Mavashev v. United Sates, No. 11-CV-3724, 2015 WL 1508313,
at *9 (E.D.N.Y. Mar. 31, 2015)'Any attempt to extendlafler to an informal plea offer must be
rejected, as the distinction between formal plea offers and informalffdes is significant.”);
Soeed v. United Sates, Nos. 12-CV-7777, 10-CV-3333, 04-CR-336, 2013 WL 416026, at *3
(S.D.N.Y. Feb. 3, 2014) (“Moreover, counsel haddaty to inform [the] pationer of any plea
offer when no such offer existed.” (citation ondffe This is in parbecause “[w]ith no plea
offer, it would be baseless and speculative toidensvhat such an offanight have contained
or the length of any subsequent senten@péed, 2013 WL 416026, at *3 (citation omitted).
Here, Petitioner had the astsince of two different lawygiover the course of his
criminal proceedings. Barket had representedi®adit in connection to #initial state criminal
charges and, at first, continued his representation dfdpeti in the federal caseSeg Resp't's

Mem. 23.) However, by October 29, 2007, tHatrenship between Petitioner and Barket had
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soured, and Barket moved to withdrawcasinsel at a pretrial conferencé&edid. (citing to Oct.
29, 2007 Tr. 8-9).) At that conference, Barket ddbat part of Petiticgr's dissatisfaction was
due to Barket'’s failure to secure a plea agrent in the state proceeding before the federal
authorities took over the case and appetoaiffer a less favorable pleaSe¢ Oct. 29, 2007 Tr.
9-10.) Barket specifically noted that he hopexidhse would “resolve[iself in terms of a
plea” and that he did not think the case should go to tiidl.a{ 12.) Barket also informed
Judge Robinson that Petitionerdhaecome unresponsive evert@sbasic questions about how
to proceed.” feeid. at 11.) Judge Robinson grashtdde motion to withdraw.

Rubin then began to represent PetitioneubiR also affirms that Petitioner frequently
refused to communicate with him abouéfpial decisions ahstrategies. See Aff. of Rubin
(“Rubin Aff.”) 1 3—4 (Dkt. No. 219).) Rubin states that httugh he informed Petitioner of a
plea offer from the Government, Petitioner infearRubin that he would be willing to plead
only if the Government either dismissed his co-defendant, King, or allowed her to plead guilty in
exchange for a non-inaaration sentence e id. 1 8.) The Government informed Rubin that
such an agreement would fmit of the question.” Ifl. 1 9.) Therefore, Petitioner and King
rejected the one plea offérat Rubin received.Id. 1 10.) Rubin alsprovided a letter to
Petitioner dated May 30, 2008, imfioing him of the consequences of pleading guilty and
advising him that “the case against [himyey strong and there is a good likelihood of
conviction.” (d. Ex. A (“Rubin Ltr.”) 2 (Dkt. No. 219-1).)Rubin also adviseRetitioner to take
the plea instead of going to trialSegid.) Other than the offer damented in Rubin’s Affidavit
and Letter, which Petitioner rejected becaudei®tiesire to negotiate for leniency towards
King, Petitioner has not presentay evidence that a formal offevas extended to him. The

Government has found an unsigned draft plea agreetmgmo official offers within their case
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file. (Seegenerally Pet.; Pet.’s Aff'n (Dkt. No. 173)%ee also Resp’'t’'s Mem. 25-26.)

Based on the record, the Court can deteertiiat Rubin was not ineffective in his
assistance to Petitioner regarding aiea offer. In fact, the reot shows that Petitioner himself
refused the one plea offer that the Governnoéfiered because of his desire to obtain non-
incarceration consequees for King. $ee Rubin Aff. 11 9-10.) Rubiprovided Petitioner with
guidance on the potential consequenof pleading and not pleadiand advised Petitioner that,
should he want to take the Governmenbupts offer, he needed to contact Rubin
“immediately.” (Rubin Ltr.) P#tioner does not deny that he reaal this letter, but instead
states that he wished he hadeived further explanationSde Pet.’s Aff'n § 8.) However,
Rubin’s performance with regard to the aeeorded plea offer ding his tenure in the
underlying criminal proceedings satisfies $tandard for efféiwe assistance on plea
agreements, which requires counsel only to “comugateito the defendant the terms of the plea
offer and [to] usually inform #h defendant of therstngths and weaknessagthe case against
him, as well as the altertiée sentences to which he will most likely be exposéthdmasv.
United Sates, Nos. 15-CR-667-10, 17-CV-6877, 2020 WL 1285622, at *6 (S.D.N.Y. Mar. 18,
2020) (citingPurdy v. United States, 208 F.3d 41, 44-45 (2d Cir. 2000)). Here, Petitioner’s
counsel “communicate[d the] ple&er to [Petitioner, and] ...provide[d] objectively reasonable
advice about” it.1d. (citing, inter aliaCullen v. United Sates, 194 F.3d 401, 404 (2d Cir.
1999));see also Mateus v. United States, No. 18-CV-638, 2020 WL 1046624, at *7-8 (S.D.N.Y.
Mar. 4, 2020) (holding that counsehs not ineffective for faitig to “vigorously advise[]” the
petitioner to accept thega deal and noting that “there amuntless ways to provide effective
assistance” in this context, as counsel nvashince “giv[ing] advice and, on the other [hand],

coercing a plea” (citations, alteraticand quotation marks omittedRivera v. Colvin, No. 15-
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CV-9426, 2019 WL 2023744, at *5 (S.D.N.Y. May2819) (finding that the petitioner’s
counsel’s actions were objectively reasonatitere counsel “communited the terms of the
plea offer to [the p]etitioner xplained the offer, and recommenididat [the p]etitioner accept”
(record citation omitted)).

Moreover, given that Petitioner was aware & fitrea deal and refused to take it because
he wished to negotiate f&ing’s freedom—which the Govemment said was “out of the
guestion,” (Rubin Aff. § 9)—Petitioner has failelshow a reasonable probability that he would
have taken a plea deal “but-fomiyapurported error committed by Rubgee Srickland, 466
U.S. at 694. Nor has Petitioner shown thatgieesecution would have offered him a better deal
had counsel done anything differentigee Madison v. Colvin, No. 17-CV-7250, 2019 WL
3321748, at *14 (E.D.N.Y. July 24, 201@)eclining to find that@unsel was ineffective where
there was no evidence that the petitioner “declined to plead guittye advice of counsel”
rather than because of his own internal motivations or belagfsgal filed, No. 19-2635, (2d
Cir. Aug. 20, 2019)tUnited Satesv. Shulaya, Nos. 17-CR-350, 19-CV-611, 2019 WL 1932581,
at *7 (S.D.N.Y. Apr. 30, 2019) (holding that couhags not ineffective ipart because, in the
face of documentation that the petitioner hgyécted a plea offer during the criminal
proceedings, the petitioner’s “self-serving and uraworated assertions that his counsel had . . .
failed to discuss his plea offer or the strengjtthe Government’s case is palpably incredible”
(citation and quotation marks omitted)). Therefdhe Court also dismisses the portion of the
Petition claiming that Rubin was constitutionally iieetive as to any potential plea agreement.

However, the Court does not have similar infation as to Barket's interactions with
Petitioner. The Government’s research of itsdiles was inconclusive as to whether any plea

offer was extended to Petitioner while he was@advised by Barket or whether there is a
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reasonable probability that Petitioner would haeeepted the offer at that time. Moreover,

unlike Rubin, Barket has not provided any affirroatdetailing his expeences with Petitioner

and his memory of the case. Accordingly, then€oannot dismiss the Petition as to Barket’s
counselling regarding any potentea agreement at this tim&he Court finds Respondent’s
request for an order turning over Barket’s cakeréigarding Petitioner tine Government to be

a reasonable way to rdge this remaining quesin. If necessary, a hearing may be scheduled.
See Mateus, 2020 WL 1046624, at *5 (notingahit is within the distit court’s discretion “to
determine whether to hold a hewyj” what the “scope and nature” of such hearing would be, and
to “elect to investigate fastoutside the record” if nesgary (citations omitted)).

2. The Narcotics Convictions

Petitioner also argues thais conviction and sentenoa Counts One through Four are
invalid because the jury was not asked to fiddbther Petitioner knew ¢htype of controlled
substance at issue. (Pet. 20—2Ph)is argument fails. The Second Circuit has explicitly held
that “where the defendant perstiypand directly participated ithe drug transaction underlying
[a] conspiracy charge, the government need rmtethat the defendant had knowledge of either
drug type or quantity.’United Satesv. Andino, 627 F.3d 41, 47 (2d Cir. 2010). In other words,
contrary to Petitioner’'s argumetibere is no “type-specific” saier requirement for Petitioner’s
narcotics convictionsld. at 46;see also United Satesv. McKenzie, 686 F. App’x 77, 79 (2d
Cir. 2017) (explaining that “knowledge can béabsished by evidence that a defendant knew
that the substance with which he was dealirspige controlled substance regardless of whether
he knew the particular identitf the substance” (emphasisdad) (footnote, alteration, and
guotation marks omitted) (citingcFadden v. United States, 576 U.S. 186 (201}) Petitioner’'s

cited cases are inapposite. Arores-Figueroa v. United Sates, 556 U.S. 646 (2009), the
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Supreme Court held that a contian for aggravated identity éft required the Government to
show that the defendant knew that the meandeuitification at isse belonged to another
person; it had nothing to do withehlrug charges at issue heBee 556 U.S. at 656-57. And
McFadden actually undermines Petitier’'s argument because, there, in a case involving a
controlled substance anglue, the Supreme Court held ttta “knowledge requirement may be
met by showing that the defendant knewpbsesessed a substance listed on the schedutasf

he did not know which substance it was.” 576 U.S. at 186 (emphasis added). Accordingly, this
argument is meritless andsaldismissed.

ll1l. Conclusion

For the reasons discussed ahdtie Court dismisses Petitier's Petition for Writ of
Habeas Corpus on every ground except tlegation that counsel—namely, Barket—was
ineffective for failing tocommunicate whether a plea offer had been extended by the
Government. As neither theo@ernment nor the Court has ttezords available to confirm
whether a plea offer was giventhe stage of the case duringiaethBarket was involved, this
Court cannot confirm &t counsel was not constitutidlyaneffective on this ground.
Accordingly, although the Petitn is dismissed on all trether grounds, it is hereby

ORDERED that the Government contact BrucekBg Esq. and notify m of this Order;

ORDERED that Bruce Barket, Esqg. turn phés case file regarding Petitioner’s
underlying federal criminal case to the Governimeithin 30 days, at which point, the
Government should also provide gygmf the files to Petitioner;

ORDERED that the Government, within 30ydaf receipt of the case file, submit a
supplemental memoranduimthe Court summariag the contents of the file and demonstrating

whether they are indicative of any constitnadly ineffective assistance of counsel;
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ORDERED that Petitioner must submit angpense to the Government’s memorandum
within 30 days of receiag such memorandum; and

ORDERED that the Government submit anglydo Petitioner's memorandum within 14
days of receiving it.

Because Petitioner has not yet madalsstantial showing of the denial of a
constitutional right and because Petition has not yet been disged in full, a Certificate of
Appealability shall not be issueste 28 U.S.C. § 2253(c)(2);ucidorev. N.Y. Sate Div. of
Parole, 209 F.3d 107, 111-12 (2d Cir. 2000), and tberCfurther certifies, pursuant to 28
U.S.C. § 1915(a)(3), that an appeal from jhdgment on the merits wd not be taken in good
faith, see Coppedge v. United Sates, 369 U.S. 438, 445 (1962) (“We consider a defendant’s
good faith . . . demonstrated when he segkebate review of any issue not frivolous.Byrda
Media Inc. v. Blumenberg, 731 F. Supp. 2d 321, 322-23 (S.D.N.Y. 2010) (ci@ogpedge and
finding that an appeal may not taken in forma pauperis if the trieourt certifies in writing that

it is not taken in good faith).

SO ORDERED.

Dated: April 3, 2020

White Plains, New York [,f}/
e —aan) 0::)
b

KENNETH M. KARAS
UNITED STATES DISTRICT JUDGE
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