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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

______________________________________________________________ X
TARYN SINGER individually and on behalf of :
all others similarly situated, :

Plaintiff, : OPINION AND ORDER
V. : 17 CV 2507(VB)
AMERICAN EXPRESSCENTURION BANK, :

Defendant :
______________________________________________________________ X

Briccetti, J:

Plaintiff Taryn Singer brings this action, on behalf of herself and members of a putative
class,against defendatmerican Express Centurion Bank (“American Express”) alleging
violations of the Truth in Lending Act (“TILA”), 15 U.S.C. § 16 seq, its implementing
regulation, Regulation ZRegulation Z”) 12 C.F.R. § 1026, artdro Utah cansumer protection
statutes, the Utah Consumer Sales Practices Act (‘UCSPA”), Utah Code Ann. 8L18t44¢,
and the Utah Truth in Advertising Act (“UTIAA”), Utah Code Ann. § 13-11atkeq.

Now pendings American Express’motion to dismisshesecond amended complaint
(“SAC”) in part, pursuant to Rule 12(b)(6). (Doc. $#32

For the reasons set forth below, thetionis GRANTED.

The Court has subject matter jurisdiction pursuant to 28 U.S.C. 88 1331 and 1367.

BACKGROUND

Forthepurpose of deciding the motioa tlismiss, the Court accepts as true all well
pleadedactual allegations in thEAC and draws all reasonable inferenceplaintiff's favor, as
summarized below.

Plaintiff had an American Express “Blue Cash Preferred” credit candhveine used for

household purposes. (SAC 1 17). According to plaintiff, American Express provided
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“disclosureswith inaccuracies or omissions” to cardholdgiSAC { 1). Plaintiff challenges
disclosures provided in connection with Btne Cash Preferred cascannual membership fee,
late payment warning, and annual account renewal notice.

When plaintiff acquired the credit card in November 2@I6erican Express disclosed
there was a $75.0@embership fee. Plaintiff allegésat alttoughthe membership fee was
represented as an annual fié&asin fact prorated on a post hanpnthly basissuch that
plaintiff would have been refunded part of her membership feshmaterminated her account
before the annual membership concluded. According to plaintiff, s later thardune 2016,
American Express amended its cardholder agreement mskthghnembership fees
nonrefundable.

One of the disclosures included ilaiptiff’s April 2016 American Expresbilling
statement waa late payment warning. The late payment warning stated thainiifpfailed to
make a minimunpayment by the due date, the annual percentage rate (yARRer purchases
would increasePlaintiff alleges the terms of her Blue Cash Preferred card were such theat if sh
failed to make a minimum payment by the due date, the APR for her cash advancedal
would have increaseas well However, thdilling statement did not mention tA@R for cash
advances or cash advance balances

One of the disclosures included iliptiff's October 2016 American Express billing
statemenindicated “Your membership will be renewed next month.” (American Express Br.
Ex. A at 3). According to plaintiffhie renewatlisclosure appeared lgron page seven dfer
twelve-pagebilling statementandshedid not see it. However, the renewal disclosagtially
appeared on pages three, seven, and eight of the billing statement. (Americas Bx&sA

at 3, 7, 8. The renewal disclosure stated that plaintiff Waoloe charged an annual membership



fee. Plaintiff alleges theenewal notice did not identify the measures plaintiff should take to
avoid the fee, or the time by which plaintiff hadaidto avoid the fee.
DISCUSSION

Standard of Review

In deciding a Ruld.2(b)(6) motion, the Court evaluates the sufficiency of the operative
complaint under thetio-pronged approactdrticulated by the Supreme CourtAshcroft
v. Igbal, 556 U.S. 662, 679 (2009). First, plaintiff's legal conclusions #ijiaréadbare recitals
of the elements of a cause of action, supported by mere conclusory statearentst’entitled
to the assumption of truth and are thus not sufficient to withstand a motion to diBimes678;

Hayden v. Paterson, 594 F.3d 150, 161 (2d Cir. 2010). Sedwrjdeh there are welpleaded

factual allegations, a court should assume their veracity and then determihentiney

plausibly give rise to an entitlement to refieAshcroft v. Igbal, 556 U.S. at 679.

To survive a Rule 12(b)(6) motipthe allegations in the complaint must meet a standard

of “plausibility” 1d. at 678; Bell Atl. Corp. v. Twombly, 550 U.S. 544, 564 (2007). A claimis

facially plausiblé'when the plaintiff pleads factual content that allows the court to draw the

reasonable inference that the defendant is liable for the misconduct alldgbdroft v. Igbal,

556 U.S. at 678. “The plausibility standard is not akin to a ‘probability requirement, dskisit
for more than a sheer possibility that a defendant has adladfully.” Id.

In considering a motion to dismiss, “a district court may consider the factschifetiee
complaint, documents attached to the complaint as exhibits, and documents incorporated by

reference in the complaintDiFolco v. MSNBC Cable L.IC., 622 F.3d 104, 111 (2d Cir.

2010). The court may nevertheless consider a document not incorporated by reféhence if

complaint “relies heavily upon its terms and effect,” thereby rendeheglocument ‘integral’



to the complaint.”ld. (quotingMangiafico v. Blumenthal, 471 F.3d 391, 398 (2d Cir. 2006)).

However, “it must be clear on the record that no dispute exists regarding thaiaiiyher

accuracy of the documentDiFolco v. MSNBC Cable L.L.C., 622 F.3d at 111 (quoting

Faulkner v. Beer, 463 F.3d 130, 134 (2d Cir. 2006)). “It must also be clear that there exist no

material disputed issues of fact regarding the relevance of the docurBé&rblto v. MSNBC

Cable L.L.C, 622 F.3d at 111 (quoting Faulkner v. Beer, 463 F.3d at134).

. TILA Violations

American Express argueither(i) theaccount renewalisclosuran plaintiff's October
2016 billing statement, ndii) the annual membership fee disclosure in plaintiff's cardmember
agreement and October 2016 billing statenvésiatedTILA or Regulation 2.

The Courtagrees.

Congress enactedLA to promote the “informed use of credit” by consumers. 15
U.S.C. § 1601(a). In so doing, Congress sought to assure “a meaningful disclosure of credi
terms so that the consumer will be abledmpare more readily the various credit terms
available. . . and avoid the uninformed use of credit, and to protect the consumer against
inaccurate and unfair credit billing and credit card practicés.”

To implement TILA, the Board of Governorstbe Federal Reserve enacted Regulation
Z. Subsequently, authority to issue regulations pursuant to TILA was transferined to t

Consumer Financial Protection BurgaGFPB”).

! Here, the Courtonsults plaintiff's cardholder agreement and monthly statements,
“because they are integral to [plaintiff’s] claims and [she] had notice ointieamation.”
Schnall v. Marine Midland Bank, 225 F.3d 263, 266 (2d Cir. 2000).

2 American Express did natove to dismiss plaintiff's TILA claim regarding the late
payment warning in her April 2016 billing statement. Accordingly, that clapnaseeding.



A. Account RenewaDisclosure

American Express argueither the placement nor the content ofabeount renewal
disclosuren plaintiff's October2016 billing statementiolated TILA or Regulation Z
The Courtagrees.

1. Placement of the Account Renevizisclosure

TILA requires‘clear and conspicuous disclosuilg[prior to credit card accoumenewal.
15 U.S.C. § 1637(d)(1)Regulation Zprovides that disclosures “upon renewal of credit or
charge carsl. . .may be made on or with a periodic statement. If any of the disclosures are
provided on the back of a perioditatement, the card issuer shall include a reference to those
disclosures on the front of the statement.” 12 C.F.R. 8 1026.9(e)(2).

Here, onsistent with Regulation Z, American Express disclosed plaintiff's account
renewalin her October 2016 periodstatement. The twelveage statement includelisclosures
regardingaccount renewadn pages three, seven, and eight. The toagé phree stated, “Your
account will be renewed next month. Please refer to the Renewal Notice on Pagmé&ricdA
Express Br. Ex. A at 3). Page seven included more details, under the bold heading, “Renewal
Notice” and instructed “[a@ntinued on the reverse.Id( at 7). Page eight provided APR
information under the bold headinBénewal Notice continued.”ld. at 8.

Plaintiff argueghis disclosure was deficieninder Regulation Becauséthe plain
meaning of ‘the front of the statement’ is the first page of the billing seate’m(Opp’n at 8).

Statutory enactments should be read so as “to give effect, if possiblerntalevse and

word of a statute.” Duncan v. Walker, 533 U.S. 167, 174 (2001). Although the provision of

Reguldion Z at issue requires disclosure on the “front of the statembetg arether

provisions ofRegulation Zrequiring disclosures “on the front of thiest pageof the periodic



statement.” 12 C.F.R. § 1026.7(b)(18inphasis added)The due date required by paragraph
(b)(11) of this section shall be disclosed on the front of the first page of the petatdinent);
seealso12 C.F.R. § 1026.9(c)(iv)(D)(3) The summary of changes required to be in a table
pursuant to paragraph (c)(2)(iv)(A)(1) of this section may be on more than one page . g. so lon
as the table begins on the front of the first page of the ritidelaintiff's interpretation would
render superfluouseferences to the “first pageyhich appear elsewhere in Regulation Z.

In addition plaintiff's interpretationis inconsistent with th€FPB’sofficial
interpretation of Regulation Z, which states tteatewaldisclosures rhust be clear and
conspicuous, but need not appear . . . in a prominent location.” 12 C.F.R. § 1026, Supp. |, Part 1,
Comment 9(e)-2.

As such the Courtdeclines to adopt plaintiff's interpretation of ReguatiZ.

Accordingly, plaintiff fails to state a claim with regard to American Express’s placement
of the October 2016ccount renewalisclosure.

2. Content of the Account Renewal Disclosure

TILA requires“clear and conspicuous disclosure of . . . the date by which, the month by
which, or the billing period at the close of which, the account will expire if not reripamed
“the method by which the consumer may terminate continued credit availabilitytbhede
account.” 15 U.S.C. 88 1637(d)(1)(A), ((Regulatio Z requires renewal disclosures cards
that impose “any annual or othgeriodic fee” to contaifithe disclosures contained in 8
1026.60(b)(1) through (b)(7) that would apply if the account were renewed.” 12 C.F.R. 8

1026.9(e)(1)(i). Relevant here is Section 1026.60(b)(2)(i), which requires digci@@gny



annual or other periodic fee that may be asgd for the issuance or availability of a credit or
charge card, including any fee based on account activity or inactivity; lequeintly it will be
imposed; and the annualized amount of the fee.” In addition, under Regulaéoavial
disclosures must include information regarding, “[h]Jow and when the cardholder nmayetie
credit availability under the account to avoid paying the renewal fee, if applicdldeC.F.R. §
1026.9(e)(1)(ii).

Here,under the bold heading “Renewal Notice,” plaintiff's October 2016 billing
statement included the followirdisclosure, “Your account renews next month ... The annual
membership fee for your Account is $75.00hen you receivéhe statement in which ¢h
annual fee is billed, you can avoid paying the annual fee by calling the Custaneephone
number on Page 2 to cancel your Accourf@merican Express Br. Ex. A a}).7

This disclosure satisfies the requirements of Section 1026.9(e)(1)(i) by mgpratice
of a $75 annual fee. This disclosateosatisfies the requirements of Section 1026.9(e)(1)(ii) by
providing notice of how to and when to cancel the account and avoid paying the annual fee.

The Court is unpersuaded by plaintiff's argument thateéhewaldisclosurefailed to
comply withthe CFPB’sofficial interpretatiorof Regulation Zwhichrequires credit@ to
“clearly disclose the time by which the cardholder must act to terminate thetimcauvoid
paying a renewdkee.” 12 C.F.R. 8 1026, Supp. |, Part 1, Comment 9(e)terenewal
disclosureanstructedplaintiff to call the customer care number when she received “the statement
in which the annual fee is billed” (American Express Br. Ex. A ah@yeby clearly disclosing a
time bywhich to act.

Accordingly, plaintiff fails to state a claim with regardtb@ content oAmerican

Express’s October 2016 renewal disclosure.



B. Annual Membership Fee Disclosure

American Express argues its annual membership fee disclosure compliedLutand
Regulation Z.

The Court agrees.

Before a prospective cardmember opens a creditazamaunt, TILA requires thatilfe
creditor shall disclose to the perdorwhom credit is to be extended . [ijdentification of other
charges which may be imposed as part of the plan, and their method of computation, in
accordance with regulations of the Bureau [of Consumer Financial Protectidnl)'S.C. 8
1637(af5). In turn, undeRegulaton Z, a creditor shall disclose “[a]ny annual or other periodic
fee tha may be imposed for the issuance or availability of an open-end plan, includinggany f
based on account activity or inactivity; how frequently it will be imposed; and the aetuali
amount of the fee.” 12 C.F.R. § 102@%2)(ii)(A).

Here, paintiff’'s cardmember agreement satisfied #oeount openingequirements of
TILA and Regulation by disclosingthat plaintiff would be assesseda@amual fee, and the
annualized amount of the fee. (American Express Br. Ex. B at 1).

Further, & set forth above, the Court fintieat the disclosures in plaintiff@ctober2016
billing statement satisfiethe annual fedisclosure requirements applicable upon renewal of a
creditcard.

Plaintiff arguesAmerican Express was required to provide morermédion regarding
its annual fee, becau$the regulations do not actually countenance the disclosure of [American
Express’s] monthly accruing membership, charged 12 months in advance, in such asimplis
manner.” (Opp’n at 7). The SACacknowledges that the annual fee was “debiteg anyear”

(SAC 1 33), notharged monthlyr on an accruing basis laitiff citesno statutory or



regulatory textand the Court has found notiggatwould require American Express to disclose
the possility that upon early cancellatiom, cardmember might receive a pated refund of a
previously-imposednnual fee.TILA’s “purpose is to require meaningful disclosure, not more

disclosure.”_Turner v. Gen. Motors Acceptance Corp., 180 F.3d 451, 457 (2d Cir. 399)

such, the Court will natead into the statuthe necessity foparticularizeddisclosure beyond
whatthe plain language of théasuterequires.

Accordingly, plaintiff fails to state a claim with regard to American Expreasisualfee
disclosure.

I, Utah Consumer Protection Law Violatidns

Plaintiff furtherassertfAmerican Express’s communications with her violatesl
UCSPA and the UTIAA.

American Express argues plainfidiils to state alaim underither statute.

The Courtagrees.

A.  UCSPA

With respect to the UCSPA, plaintiff alleggmerican Express madkeceptive
“omissions and/or representations in billing statements, or in other accoewatenaterials”
about the annual membership fee associated with plaintiff's acc(#AC T 81).

The UCSPA generally “prohibits deceptive or unconscionable acts or pragtiaes b
supplier in connection with a consumer transaction.” Wade v. Jobe, 818 P.2d 1006, 1013-14
(Utah 1991). “[T]he plain language of the UCSPA specifically identifiesireal or knowing

behavior as an element of a deceptive act or practidartinez v. Best Buy Co., 283 P.3d 521,

523 (Utah Ct. App. 2012§eealsoUtah Code Ann. § 13-11-4(2Allegationsof intent under

8 According to the SAC, American Express has its corporate headquarteahin Ut



the UCSPA must be pleadwith particularityas required by Rule 9(bEeeGoodwin v. Hole

No. 4, 2006 WL 3327990, at *7 (D. Utah Nov. 15, 2006).

Here, paintiff's conclusory allegation that American Express “knowingly or intentigna
characterized its fefer availability of credit. . . as a generally nonrefundable annual fee” is
insufficient to support a claim that American Express acted with intent to de¢S8ik€. 1 80).

Accordingly, plaintiff's UCSPA claim is dismissed.

B.  UTIAA

With respect to the UTIAA, plaintiff alleges the “written communications” andeioth
mailings” she received from American Express constitute advertisements wihiretining of
the statute. (SAC 1 79).

The purpose of the UTIAA “is to prevent deceptivesleading, and false advertising

practices and forms in UtahThis chapter is to be construed to accomplish that purpose and not

to prohibit any particular form of advertising so long as it is truthful and not agesrw
misleading or deceptive.Utah Code Ann. § 13-11a(@mphasis added)[T] he phrase ‘in
Utah’ clearly illustrates the Legislature's intent for the Act to be construsgpty to
advertisements that originate in Utah and target consumers in Utah, and to emheertssthat

originate outside of Utah, but that target consumers in Utdlvint, Inc. v. Alarm Prot., LLC,

2016 WL 146454, at *3 (D. Utah Jan. 12, 2016).

Plaintiff is a resident of Rockland County in New York State and does not allege she
anyone elseeceived American Express’s “written communications” and “other mailings” in
Utah. (SAC 1 79).

Accordingly, plaintiff's UTIAA claim is dismissed.

10



V. Leave to Amend

Plaintiff seeks leave to file a third amended complaint.

Rule 15(a)(2) instructs that coutshould freely give leave” to amend a complaint “when
justice so requires.” A district court may deny leave for “good reason” suakildg, bad faith,
undue delay, or undue prejudice to the opposing party, but “outright refusal to grant the leave

without any justifying reason for the denial is an abuse of discretion.” McCarthynv&D

Bradstreet Corp482 F.3d 184, 200-01 (2d Cir. 2007). Amendment is futile when the proposed

amended complaint could not withstand a motion to dismiss for failstat®a claim under

Rule 12(b)(6).SeeMilanese v. Rust-Oleum Corp., 244 F.3d 104, 110 (2d Cir. 28@#&xlso

Ashcroft v. Igbal, 556 U.S. 662, 678-79 (2008}ing Bell Atl. Corp. v. Twombly, 550 U.S. 544

(2007)) (establishing plausibility framewoitr evaluating a motion to dismiss).

Here plaintiff, who is represented by counselsalreadybeen giverample opportunity
to amend- infact, she has already amended her complaint tvRéantiff's original complaint
was filed on April 6, 2017. (Doc. #1). American Express answered the complaint on June 26,
2017. (Doc. #12). In accordance with Rule 15(a)(1)(B), plaintiff filed an amended complaint
within twenty-one days of service of American Express’s answPoc. #17). On August 23,
2017,American Express movdd dismiss the amended complaint. (Doc. #20). In response, the
Court sua sponte granted plaintiff leave to file a second amended complaint. (Doc. #22). On
September 14, 2017, plaintiff filadle SAC which is the subject of the instant motion. (Doc.
#25). Despitehaving been given the opportunity to ameifigr American Express first motion
to dismissplaintiff failed to cure the deficiencies identified Bynerican Expresm its original
motion to dismiss briefingAs a result, the Court concludistheramendment would be futile.

Accordingly, plaintiff's application for leave to file aith amended complaint is denied.

11



CONCLUSION
Thepartial motion to dismiss BGRANTED.
American Express shall file its answer to the second amexmheplaint by May 22,
2018.
The Court will schedule an initial conference by separate order.
The Clerk is instructed terminate the motion. (Doc. #B82

Dated:May 8, 2018
White Plains, NY

SO ORDERED:

Vo

Vincent L. Briccetti
United States District Judge
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