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(collectively, “Defendants™}. Plaintiffs allege that Defendantgolated their rights under the
First and Fourteenth Amendmeligretaliating against them for issuing a letiethe Rockland
County Legislatureaising concerns about a proposed relocation dPtbbaion Department.
Before the Court is Defendants’ Motion for Summary Judgment (the “Motio8§eNot. of
Mot. (Dkt. No. 34).)

For the following reasons, the Motiondsenied

I. Background

A. Factual Background

The following facts are taken from tRartie$ statements pursuant to Local Civil Rule
56.1, Pefs. Rule 56.1 StatementDefs.’ 56.1”) (Dkt. No. 37)Pls.” Rule56.1 Satement‘(Pls’
56.1") (Dkt. No. 49), as well aghe admissible evidence submitteglthe Paies The facts are
recountedin the light most favorable to” Plaintdgf the non-movantsWandering Dago, Inc. v.
Destitq 879 F.3d 20, 30 (2d Cir. 2018) (citation and quotation marks omftt&tp facts as

described below are in dispute only to the extent indicated.

! TheEmployee Plaintiffsire:Ann Cole-Hatchard, Laureen Connelly, Donna Delarm,
Jill Donovan, Jean Freer, Stefanie Gaudelli, Eleanor Gold, Grace Henriquéan Meavey,
Margaret Mackey, Diane Reeves, Christina Sagaria, Erica Salerno, Carol Schtderette
White, and Deborah Whéker On February 13, 2018)ree others— Heather Bennett, William
Bennett, and Andrew Schwartz were dismisseds Plaintiffspursuant to Fed. R. Civ. P.
41(a)(1)(A)(ii). (SeeDkt. No. 24.)

2 Local Civil Rule 56.1(a) requires the moving party to sulatshort and concise
statement, in numbered paragraphs, of the material facts as to which the mayicgmands
there is no genuine issue to be tried.” The nonmoving party must then sabmit “
correspondingly numbered paragraph responding to each numbered paragraph in the stiatement
the moving party, and if necessary, additional paragraphs containing a separgt¢ asnd
concise statement of additional material facts as to which it is contended thagxists a
genuine issue to be tried”ocal Civ. R. 56.1(b). “If the opposing party . . . fails to controvert a
fact set forth in the movant’s Rule 56.1 statement, that fact will be deemedeadpuitsuant to
the local rulg. Baity v. Kralik 51 F. Supp. 3d 414, 418 (S.D.N.Y. 201éjjdtionand quotation
marks omitted)see also T.Y. v. N.Y.C. Dep’'t of EQ&84 F.3d 412, 418 (2d Cir. 2009) (same).



EmployeePlaintiffs were at all relevant timegrobation dficers, senior probation
officers, principal clerk typists, and dtaentry professionalemployed byrRockland Count
Probation Department. (Defs.” 56.1 11 1-1Ih.Yhespringof 2016, Rockland County
considered relocatinpe ProbatioDepartment fronNew City, New Yorkto Pomona, New
York. (Id. 1 21.) On June 9, 2016, Employee Plaintiffs signed a letter (the “June 2016 Letter”)
articulatingseveral oncerns regarding the proposed relocatidd. (22; Decl. of Larrain S.
Feiden, Esq. in Supp. of Mot. (“Feiden Decl.”) Ex. 8 (June 2016 Letter) (Dkt. No. B&g.)
June 2016 ktter, whichis addressed to “Members of the Rockland County Legislatstatés

Numerous concerns regarding this proposed move have been voiced by probation
staff over and over again since the announcement of this maverhis letter
serves as our formal request for relief, in the form of an opportunity to speak with
the Rockland County Legislature at their nméeting. The following is a brief
summary of what we, the undersigned [Employee Plaintiffs], believeeaoeubial

issues to be addressed immediately:

[1] The proposed relocation of some of the probation departmens actually
further dismantlingof a department that is already operating significantly
understaffed and ill-equipped to meet the needs of the population it serves. ... To
move parts of our department..has a detrimental effect on our ability to gather
information and supporting documents from each other.

[2] It is unrealistic and a ‘set up for failure’ to expect that [criminal] dedetsl

who often have trouble reporting to our current officesdue to transportation
limitations and resources, will be able to report to the refpotgosed relocation
site]as directed. This in turn will likely result in increased cases of defesdduat

go missing from our supervision and increased violations of probatiace, again
stretching thin our limited resources and taking time away from our mandate to
actualy interact and supervise these individuals.

[3] The move .. will distance and isolate our department from agencies we work
closely with on a daily basis, including the county courts, Clarkstown Justiog C
the Office of the Public Defender, the Rtand County District Attorney’s
Office[,] and the Rockland County Correctional Facility.

[4] As has been documented .. [s]afety and security is a majaoncern of
probation staff. .. [O]ur offices are [currently] located in an active, populated
building with the Rockland Count8herriff's Office a few thousand feet from our
location ... [,] [which is] regularly called upoto assist us within minutes of our



call for help. The relocation. .. clearly impacts a realistic response time. [The
relocation building contains] cavernous, unmanned, isolated hallwaafsdffer(]

prime opportunity for assaults and hidden attacks.The property is desolate..
[S]ignificant concern is raised about employees walking alone, in the dark, to
distart parking areas.

[5] ... [S]plitting our department into two separate locations will become a
clerical/recordkeeping nightmare... Expecting clients to be supervised in one
location and travel to another location is unrealistic and will likely result in the loss
of revenue. . .
[6] ... We can only hope that the condition of the [relocation] offices and hallways,
which are dirty, smell of mold and are clearly unhygienic, would greatly improve
before there is even a thought of placing persoimnible area.
Finally, we would like those reviewing this letter to consider the following:
The [Probation Department] provides crucial roles indh#y operation of the
court system here in the county. We also provide daily assistance to alhtegme
of our population including the offenders we supervise ,. the juveniles we
monitor .. ., those under investigation for psentence matters, [and] victims of
domestic violence ... We have long served as an unrecognized and under
appreciated gency when compared to the respect and attention other law
enforcement entities often receiv&he undersigned [Employee Plaintiffs] request
that the[se] . . points be given the careful consideration and well deserved respect
before further plans are mato relocate parts of the department .
(June 2016 Letter 1-2 (emphasis removed throughout).) In addition to being addréissed to
Rockland County &gislature, thdune 2016 &tterwascopied andlelivered to Tower-
Bernstein the County’s Director of Probatioas well aseveral Rockland County officials,
including the countgxecutive, theounty sheriff severalcounty and local judges, the public
defender’s office, and the district attorney’s office. (Defs.” 3820, 26; June 2016etter 2—
3.) However, théetterwas “not provided to any media source” or “posted to or shared on any
social media sites.” (Defs.’ 56.1 § 27.)
On June 21, 2016, Towd&ernstein directed aRrobation Departmemmployees to
attendone of twomandatory &ff meeting scheduled fodune 21 and June 22, 201&. { 28)

At the meeting, TowerBernstein statethat the Probation Department had decided not to



proceed with the proposedlocaton, but that the decision was not due to the June 2016 Letter.
(Id. 1 31.) She further statethat the individuals who signed” the June 2016 Lettethat is,
Employee Plaintiffs— “had gone outside the chain of command for the department, Wiggh
should not have donel[,] . . . that those actions reflected poorly ¢aebatmentiand upon

her,” and that*any future public speech on the issue of the planned relocation . . . could result in
the imposition of disciplinary action, up to and including terminatiod’ f129-30) Finally,
TowerBernstein “statedhiat any probationary employees who signed” the June 2016 Letter
“could be dismissed from service.1d({ 30.)

Also on June 21, 2016, Tower-Bernsteirote and serg@achEmployee Plaintiflan
identical“Memorandum of Warning. (Id. { 32; Decl. of Russell G. Wheeler, Esqg. in Opp’n to
Mot. (“Wheeler Decl.”) ExS (“Tower-Bernstein Dep.”) 67 (Dkt. No. 4)}).The Memorandum
of Warning, which wasSpreparedn response” to the June 2016 Letstgates:

[A] uthority to manage the Rockland County workforce, including location of

departmentsests solely with the County ExecutivAuthority to speak on behalf

of individual departmentsests with the appointing authority, in conjunction with

the Executive’s office By submitting detter as “memberof the Rockland County

Department of Probation[sic] you have demonstratedisregard for chain of

command, a disrespect for the Office of the County Executive and an ignorance of

the potential repercussions of your action, including political, econanai@ublic

perception.

You are advised that further communication of this nature may result in disciplinary
action taken against you.

(Feiden Decl. Ex. 9 (Memorandum of WarningJhe Parties agree thdtet Memorandum of
Warning “did not requireEmployee Plaintiffsto signacknowledgement atceipt” that it“was
not included in Employee Plaintiffd personnel files” maintained by the Courdnd that it was
not “forwarded to the CSEA” —-Employee Plaintiffs’ trade organizatier “per the

requirements of the” applicable collective bargaining agreement between the Countytahd CS



(Defs.” 56.1  36; PlIs.’ 56.1 § 36However, while Defendants characterize Memorandunof
Warning as an “informal” reprimand, (Defs.” 56.B€), Plaintiffs rejecthat characterization,
(Pls.” 56.1 1 36). Indeed®laintiffs furthermaintain thatwhen CSEAasked the County to
rescind theMemorandum of Warninghe County refused and stated that “copieill be retained
by the Director as proof of progressaiscipling” becauséthe CSEA contract permitan entire
record of employment to be considered at a disciplinary proceeding with respegbéndlty to be
imposed.” [d.)

B. Procedural Background

Plaintiffs filed their initial Complaint on April 102017. (Dkt. No. 1.) The instant
Amended Complaint was filed on June 22, 2017. (Am. Compl. (Dkt. No. 15).) Defendants filed
their Answer on September 20, 201Angwer Okt. No. 18).)

On March 2, 2018, Defendants filed a letter seekiogrderencen anticipation of
moving for summary judgment. (Dkt. No. 28)aintiffs filed a responsive letten March 19,
2018. (Dkt. No. 27.) The Court held a conference on May 2, @0d&dopted a briefing
schedule. (Dkt. No. 29.) On July 23, 2018, Defetsléiled the instant Motion for Summary
Judgment and accompanying papers. (Not. of Nf@iden Decl.Defs.’ 56.1; Mem. of Law in
Supp. of Mot. (“Defs.” Mem.”) (Dkt. No. 38).) Plaintiffs filed their response and accoynpg
paperson September 14, 2018Wheeler Decl.Decl. of Grace Henriquez in Opp’n to Mot.
(“Henriquez Decl.”) (Dkt. No. 42)Decl. of LaureerConnelly in Opp’n to Mot. (“Connelly
Decl.”) (Dkt. No. 43; Decl. of Diane Reevaa Opp’n to Mot. (Reevedecl.”) (Dkt. No. 44,

Decl. ofJill Donovan in Opp’n to Mot. (“Donovan Decl.”) (Dkt. No. 45); PIs.” 56.1; Mem. of
Law in Opp’n to Mot. (“Pls.” Mem.”) (Dkt. No. 47).) On October 4, 2018, Defendants filed their

reply. (Reply Mem. of Law in Supp. of Mot. (“Defs.” Reply”) (Dkt. No. 48).)



Il. Discussion

A. Standard of Review

Summary judgment is appropriate where the movant shows that “there is naegenuin
dispute as to any material fact and the movant is entitled to judgment as a matter éiddw
R. Civ. P. 56(a)see also Psihoyos v.lo Wiley & Sons, Inc748 F.3d 120, 123-24 (2d Cir.

2014) (same). “In determining whether summary judgment is appropriate,”taragsir

“construe the facts in the light most favorable to the non-moving party amesolve all

ambiguities and draw laleasonable inferences against the movaBtdd v. Omya, In¢.653

F.3d 156, 164 (2d Cir. 2011) (quotation marks omitted). “It is the movant’s burden to show that
no genuine factual dispute existd/t. Teddy Bear Co. v. 1-800 Beargram (3¥.3 F.3d 241,

244 (2d Cir. 2004).

“However, when the burden of proof at trial would fall on the nonmoving party, it
ordinarily is sufficient for the movant to point to a lack of evidence to go to thetriact on an
essential element of the nonmovant’s claim,hich case “the nonmoving party must come
forward with admissible evidence sufficient to raise a genuine issuetdbrfadgal in order to
avoid summary judgment.CILP Assocs., L.P. v. Pricewaterhouse Coopers,[435 F.3d 114,

123 (2d Cir. 2013)qjtation, alteration and quotation marks omitted). Further, “[tJo survive a
[summary judgment] motion. ., [a nonmovant] need[s] to create more than a ‘metaphysical’
possibility that his allegations were correct; he need[s] to ‘come forwardpaitifc facts

showing that there is a genuine issue for trialfobel v. County of Erje692 F.3d 22, 30 (2d

Cir. 2012) (emphasis omitted) (quotiNatsushita Elec. Indus. Co. Ltd. v. Zenith Radio Corp.

475 U.S. 574, 586—-87 (1986)), “and cannot rely on the mere allegations or denials contained in

the pleadings,Guardian Life Ins. Co. v. Gilmoyd5 F. Supp. 3d 310, 322 (S.D.N.Y. 2014)



(quotation marks omitted¥ee also Wright v. Gooy®54 F.3d 255, 266 (2d Cir. 2009) (“When a
motion for summary judgment operly supported by documents or other evidentiary
materials, the party opposing summary judgment may not merely rest on tlhti@iegr
denials of his pleading . .”).

“On a motion for summary judgment, a fact is material if it might affect theome of
the suit under the governing lawRoyal Crown Day Care LLC v. Dep't of Health & Mental
Hygiene 746 F.3d 538, 544 (2d Cir. 2014) (quotation marks omitted). At this stage, “[t]he role
of the court is not to resolve disputed issues of fact battess whether there are any factual
issues to be tried.Brod, 653 F.3d at 164 (quotation marks omitted). Thus, a court’s goal should
be “to isolate and dispose of factually unsupported clair@gheva Pharm. Tech. Corp. v. Barr
Labs. Inc, 386 F.3d 485, 495 (2d Cir. 2004) (quotation marks omitted). However, a district
court should consider “only evidence that would be admissible at tNalra Beverages, Inc. v.
Perrier Grp. of Am., In¢.164 F.3d 736, 746 (2d Cir. 1998). “[W]here atpaelies on affidavits
or deposition testimony to establish facts, the statements ‘must be made onl pesolaige,
set out facts that would be admissible in evidence, and show that the affiant cardeslar
competent to testify on the matters sdidte DiStiso v. Cook691 F.3d 226, 230 (2d Cir. 2012)
(quoting Fed. R. Civ. P. 56(c)(4)).

B. Analysis

Plaintiffs allegethatthe June 2016 Letteonstitutedprotected speech and that
Defendants improperly retaliated against them, in violation of tigkits under the First and
Fourteenth Amendments, igsuing theMemorandum of Warning. (Am. Compl. {1 52—-66, 67—
84.) Defendants arguine June 2016 Lettevas notprotected speech amidiat Plaintiffs suffeed

no adverse employment action. (Defs.” Mem. 6-11.)



1. Applicable Law

“It is by now well established both that a citizen, upon entering governmentesdryic
necessity must accept certain limitations on his or her freeaiotnthat upon accepting public
employment, such employees do not check all of their First Amendment rights at thie door
Jackler v. Byrng658 F.3d 225, 234 (2d Cir. 2011) (citations and quotation marks omitted).
Indeed, given that the core value protected by the Free Speech Clause of the First Amendment
is the public interest in having free and unhindered debate on matters of public importance, the
First Amendment protects a public employeeght, in certain circumstances, to speak as a
citizen addressing matters of public concerid. (quotation marks and alterations oedt)
(quotingPickeringv. Bd. of Edu¢.391 U.S. 563, 573 (1968) athrcetti v. Ceballos547 U.S.

410, 417 (2006)).

Therefore, “[aJplaintiff asserting a First Amendment retaliation claim must establish that:
(1) his speech or conduct was protected by the First Amendment; (2) the defendant took an
adverse action against him; and (3) there was a causal connection betwadneltse etion
and the protected speechMatthews v. City of New Yqrk79 F.3d 167, 172 (2d Cir. 2015)
(citation and quotation marks omitted).

As to the first element, “[flor a public employee’s speech to be protectea Iyt
Amendment, the employee must be speaking as a citizen on a matter of public,cattvern
than speaking pursuant to her official dutieBuitts v. N.Y.C. Dep’t of EdydNo. 16CV-5504,

2018 WL 4725263, at *16 (E.D.N.Y. Sept. 28, 20(@)ing Garcetti 547 U.S. at 418). If'the
employe€either did not speak as a citizen or did not speak on a matter of public cotieern,’
speech is not protectédld. (quotingSousa v. Roqué&78 F.3d 164, 170 (2d Cir. 2009%3ee

also Matthews779 F.3d at 172This step one inquiry in turn encompasses two separate



subquestions: (1) whether the subject of the employee’s speech was a matter apaklic
and (2) whether the employee spoke ‘as a citizen’ rather than solely as ayean|fithe
answer to either question is no, that is the end of the matter.” (citation and quotatksn m
omitted)). Id. As to the second element, a plaintiff must shioat the employetook anadverse
employment action against the plainttfiat would ‘tleter a similarly situated individual of
ordinary firmness from exercising his or her constitutional right8robel v. Countypf Erie,

692 F.3d 22, 31 (2d Cir. 2012) (citation and quotati@arks omitte§l As to the third element,
“[t] o demonstrate a causal connection a plaintiff must show that the protected speech was a
substantial motivating factor in the adverse employment atti®mith v. County of SuffQlk76
F.3d 114, 118 (2d Cir. 2019iation and quotation marks omit)edThis may be doneeither
directly through a showing of retaliatory animus, or indirectly through aislgawat the
protected activity was followed closely by the adverse aétith. (citation omitted).

2. Potected Speech

a. Speaking asRrivate Citizen

There are two relevant inquiries to determine whether a public employee speaks as a
citizen: (1) whether the speech fatlutside of the employeebfficial responsibilities, and (2)
whether a civilian analogue exgst Montero v. City of Yonker890 F.3d 386, 397 (2d Cir.
2018) (citation, quotations marks, and alteratiomstted) “Although the presence or lack of a
civilian analogue may be of some help in determining whether one spoke as a tigzeitidal
guestion . . . is whether the speech at issue is itself ordinarily within the scopengslagexs
duties” Id. (citing Lane v. Franks573 U.S. 228, 240 (2014 pee also But{2018 WL
4725263, at *5rfoting thatthe second inquiry “is not dispositive” antthé first inquiry is the

critical oné€ (citing Monterg 890 F.3d at 398) Under the first inquiry, “[what matters is not

10



whether the speech wesdatedto the employee’s official duties, but rather whether it was
pursuantto her official duties; if it was, the employee was speaking as an employee, not
citizen?” Butts 2018 WL 4725263, at *5 (citinglonterqg 890 F.3d at 398) (emphasis in
original). Put differently, thécritical question. . .is whether the speech atue is itself
ordinarily within the scope of an employee’s duties, not whether it merely osrntese
duties.” Lang 573 U.S. at 240This “inquiry is a practical one.Garcett| 547 U.Sat424.
“[S]peech can b&ursuant to’ a public employee’s official job duties even though it is not
required by, or included in, the employee’s job description, or in response to a request by the
employer. Weintraub v. Bd. of Educ. of City Sch. Dist. of City of,N693 F.3d 196, 203 (2d
Cir. 2010). Ultimately, the question. .is whether the employ&espeech was paandparcel
of [his] concerns about his ability to properly execute his dutidohterq 890 F.3d at 398
(citation, quotation marks, and alteratiomsitted).

Here, the onlyassertednstance of protected speeshthe June 2016 LetteDefendants
argue thaEmployee Plaintiffs, in issuing theetter, did not speak as private citizdmscause the
Letter was issuetpursuant to Employee Plaintiffs’] official dutie$ (Defs.” Mem. 6 (quoting
Garcetti, 547 U.S. at 424).) In Defendants’ vietlve June 2016 ktter’s “primary focus” was on

EmployeePlaintiffs “beliefs that the proposed relocation would negatively impact the
departmental services to the detriment of those it directiyces.” (d. at 7.) That isthe
“objections to the proposed relocation [were] ‘part and parcéEmiployee Plaitiffs’]
concerns about proper execution of their dutiad,},(and “related directly to their
responsibilities in the Department®fobation,” {d. at 8 (citing Feiden Decl. Ex. 13 (“Cole-
Hatchard Dep.”) T-18 id. Ex. 14 (“Connelly Dep.”)18-19;id. Ex. 15 (“Guadelli Dep.”) 12—

13;id. Ex. 18 (“Delrm Dep.”)16-17)). Further, Defendants argue that thae 2016 etter

11



constitutedan instance ofgovernmental employees looking to take their complaints up the
chain of command.” Id. at 2 see also idat 8 (same).)Finally, Defendants argue thait least
one Employee Plaintiff's deposition testimony indicated that the June 2016 Latéwwitten
on behalf of the probation staff,” (Cole-Hatchard Dep. 28), thus raising the quekgtimew
EmployeePlaintiffs themselvesntended to speak as prieatitizens in writing the letter.

A reasonable jury, however, could interpret the June 2016 Letter differdimtyletter
raises several practical concernslating to thegproposed relocatiorf1) thatunderstaffingwill

harmEmployee Plaintiffs’ “ability to gather information . from each other”; (2) that criminal
defendants served tiymployee Plaintiffs will not be able to reptotthe Probation Department,
thus leading to “increased violations of probation” and “taking time away [Eonployee
Plaintiffs’] mandate to actually interact and supervise these individuals”; (3) thaldbation
will physically separate therobation [@partment from partner governmental agenciesh@t)
the relocation will create safety and secupitgblemsfor Employee Plaintiffs(5) that the
relocationwill create administrative and clerical problefosthe Probation Department, thus
producing a loss of revenue; and (6) that the relocation site is “dirty” and “uniggi€June
2016 Letter 1-2.) AeJune 2016 kttermaythusreasonably be read asaamal public

comment on a proposed Probatepartmenpolicy — the proposed splitting and relocation of
the Department— thatarticulates specific concermsth that policy. As Plaintiffs argue,
Employee Plaintif are not policymakersS¢ePls.” Mem. 5) The principaljob functionsof
Employee Plaintiffs involve the supervision of probationers, the completion ofyea-andre-
sentence reportggstifying in court monitoring court orders for compliance, supervising and

assigning work to other probation officers, and creating and maintaining depaltiatai@ase

records and other document§eéd. at 16;see alsdreeves Decl. 14-6; Connelly Decl. 11 4—

12



5; Henriquez Decl. %$—6; Donovan Decl. 11 6—7.) Their job descriptions do not include
formulating or commenting on proposed departralgmilicies. SeeFeidenDecl. Exs. 1-7
(relevant job description3).Nor does the record indicate that, dgeacticalreality of their
everyday worK, Matthews 779 F.3d at 17&mployee Plaintiffs did in fact play a role in
formulating or commenting on departmental pekc (SeeHenriquez Decl. 11 7-11; Connelly
Decl. 116—8 Reeves Decl. 18-7; Donovan Decl. § 8.) To the contrary, as the Memorandum of
Warningstates

[Employee Plaintiffs] areeminded that authority to manage the Rockland County

workforce, including location of departments, rests solely with the County

Executive. Authority to speak on behalf of individual departments rests with the

appointing authority, in conjunction with the Executive office. By submitting [the

June 2016 Letter]. . ,[Employee Plaintiffslhave demonstrated a disregard for

[the] chain of command . . ..
(Memorandum of Warning.) In other words, although the June 201€r lokgtarly “relates to”
and “concernsEmployee Plaintiffs’ dutieasprobation officersMonterg 890 F.3d at 398, and
likely includes informationhat “may have touched on matters that [Employee Plaintiffs] learned
through the course of [their] employntémith theProbation Department]. at 389, that is not
the standardsee Lang573 U.S. at 24(nhoting that the “critical question .is whether the
speech at issue is itself ordinaniythin the scop®f an employe's duties, not whether it merely
concernghose duties” (emphasis added)). In issuing the June 2016 Egttployee Plaintiffs,
far from acting‘within the scope” of or “pursuant to” their dutieédpnterqg 890 F.3d at 398,
acted outside of, and indeed contrary to, those duies. Matthews/79 F.3d at 174-75
(holding thata police officer’s job was as a line officer rather than as a departmental
policymaker, his complaints regarding “broad policy issues” were not anahfegt of his day-

to-day job);Seung-Yong Ok v. N.Y.C. Dep't of EdinNp. 18CV-392, 2018 WL 2121562, at *3

(E.D.N.Y. May 8, 2018) (holding that the plaintiff spoke as a pricaizenwhere his speech

13



“concerned his grading duties as a teacliert] were not obviously within the scope of his
duties as a teacheydf. Weintraul) 593 F.3d at 203 (holding the plaintiff did not speak as a
private citizen where the speech was a “prerequisite” that served“asdhas to fulfill” the
requirements ofiis employment)Alvarez v. Staple345 F. Supp. 3d 320, 330-31 (S.D.N.Y. Oct.
26, 2018) (holding that, because a public school principal’s job responsibilities were “ver
broad” — “she was responsible for having a 360 [degree] view of everything that happgens
building or in her school,” served as a “setyuliaison,” “sat on the building safety committee,”
and “attended weekly building principal meetings’her statements “of concern about school
safety . . . all fell squarely within her job duties”).

It thus cannot be said that the June 2016 Lettsr‘walertaken in the course of
[Employee Plaintiffs’Jperforming their responsibilities gsrobation dficers. Weintraul 593
F.3d at 203.Nor can it be saithat theJune 2016 Letter is merely an example of taking an issue
up the ‘thain of commandtb find someone who will take it seriouslyRoss v. Breslin693 F.3d
300, 307 (2d Cir. 2012). To the contrary, the Rockland County Legislature — to whom
Employee Plaintiffs addressed the letteiis a governmental branch separate fritw& Rockland
County Executive and thuitsideEmployee Plaintiffschain of command.SgeTower
Bernstein Dep. 69 (“[W]e [i.e., the Probation Department] report directly tootineye
executive.”).) SeealsoKuczinski v. City of New YQrB52 F. Supp. 3d 314, 322 (S.D.N.Y. 2019)
(“[1] f the employee goes outside of the established institutional channels incoespress a
complaint or concern, the employee is speaking as a citizen and the speechtsdoibgttte
First Amendment.” (citingsarcett, 547 U.S. at 419-21 aMieintraul) 593 F.3d at 198)cf.
Cohn v. Dep’t of Educ. of City of N,¥697 F. App’x 98, 99 (2d Cir. 2017) (holding thaeacher

who “raised his concerns beyond his immediate supervisors (the principal atehagsiscipal)

14



by writing to state educational officidlsonstituted “taking a complaint up the chain of
command,” which “does not, without more, transform speech into protected spatditns,
alterations, and quotation marks omitded)

As to the second inquiry —whether a civilian analogue exgst Monterq 890 F.3dat
397 — the question is whether the alleged speechmads through “channels available to
citizens generally,Matthews 779 F.3d at 174. There is little question here, and Defendants do
not argue to the contrary, that the June 2016 Listtanctionally identical ta “complaint to an
elected representative,” whitihe Second Circuttasheld is, of course, a “channel of discourse
availabk to nonemployee citizens.’"Weintrauh 593 F.3d at 204.

In sum,drawing all inferences in favor of Employee PlaintifeeBrod, 653 F.3dat 164,
the record does not establish that the June 2016 Letter was issued “purskampltn/ee
Plaintiffs’ job duties.Monterg 890 F.3d at 398. To the contraayreasonable jury could
conclude that, in issuing the June 2016 Lefteryhich there is a clear civilian analogue,
Employee Plaintiffaddressedatters that were ntwithin the scope oftheir] duties,” and thus
spoke as private citizen$d. (quotingLane 573 U.S. at 24Q)see alsdugar v. Greenburgh
Eleven Union Free Sciist., No. 18CV-67, 2018 WL 6830865, at *7 (S.D.N.Y. Dec. 28,
2018) (holding that the plaintiff, a lortgrmsubstitute teachetplausibly allege[d] that when
she called the police to report Student X’s conduct, she waperddrming the tasks she was
paid to perform.”(alterations omittedjquotingWoodlock v. Orange Ulster B.O.C.E.381 F.
App’x 66, 68 (2d Cir. 2008)Butts 2018 WL 4725263, at *6 (holding thatparaprofessional
working with special education students spoke as a private citizen wheradkestatements to
union representative and school administrator that a school policy violated the edueaison pl

and rightsof special education students becausgob responsibilitiesdid not include
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commenting on the school administratewiolation of its special-education studenights”
andher statements wethus “related, but not pursuant, to her dutieRgymond v. City of New
York 317 F. Supp. 3d 746, 776, 779, 781-83 (S.D.N.Y. 2018) (holding that police officers’
statements made through internal departai@htamels regarding the illegality oflaw
enforcementjuota system was not within the scope of a police of§aiuties and wathus
speech made as a private citizewgn though there was no civilian analogeé)Blue v. City of
New HavenNo. 16CV-1411, 2019 WL 399904, at *7 (D. Conn. Jan. 31, 2019) (holdhagthe
plaintiff did not speak as a private citizen whéhee record makes clear that the speech . . . is
exactly the type of speech ordinarily within the scope of [the plaintiff's] dujies”

b. Matter of Public Concern

ThatEmployee Plaintif§, in issuing the JurZ016 Letterspoke aprivatecitizers “does
not necessarily’” mean “thatjeir] speech was constitutionally protectedionterg 890 F.3d at
399. EmployeePlaintiffs “must also demonstrate that the speech at issue was on a matter of
public concern.”ld. (citing Garcetti 547 U.S. at 418). “Speech involves matters of public
concern when it can be fairly considered as relating to any matter ofglpktcial, or other
concern to the community, or when it is a subjedegitimate news interest; that is, a subject of
general interest and of value and concern to the pulliarie 573 U.Sat 241 (citationand
guotation markemitted). Speech does not involve a matter of public concern where it
“concerns essentially personal grievances” or where “it has no practicdicsigoe to the
general public.”Colvin v. Keen900 F.3d 63, 75 (2d Cir. 2018) (citations and quotation marks
omitted). The inquiry turns on the “content, form, and context” of the spektHquotirg

Connick v. Myers461 U.S. 138, 147-48 (1983)).
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Thereis little doubtthat, viewing theevidencen the light most favorable to Plaintiffs,
seeBrod, 653 F.3cat 164, the June 2016 Letter touchatlleast in significant part, on a matter
of public concern.Mostsignificantly, the Letter stated:

It is unrealistic and a ‘set up for failure’ to expect that [criminal] neédats, who

often have trouble reporting to our current offices due to transportation

limitations and resources, will be altitereport to theemote[proposed relocation

site] as directed. This in turn will likely result in increased cases of di@fiéswho

go missing from our supervision and increased violations of probatiae, again

stretching thin our limited resourcesdataking time away from our mandate to

actually interact and supervise these individuals.
(June 2016 Letter 1.) Beyond this conciemthe welfare otriminal defendants and
probationers, the June 20MLétter raiseckfficiency, efficacy, safety, healthiscal, and related
concerns over the proposed relocation of the Probation Departnekrdt 12.) It cannot be
said that these issues are “essentially personal grievamrcteit they haverio practical
significance to the general publicColvin, 900 F.3cat75. To the contrary, the June 2016
Lettercan reasonably be read to rassues with'a broader public purposeid., thatare of
“political, social, or other concern to the commuriityane 573 U.S. at 241see alsdMonterq
890 F.3d at 400 (holding that police officer’s “union remarks expressing opposition to . . .
personnel cuts . . . involved matters of public conédémgause the police officer believed they
were ‘bad forthe police force, bad for members of the [union,] and bad for the community”).
Even iftheJune 2016 etter was motivateth partby Employee Plaintiffsconcern about how
the proposed relocation would affélsempersonally, this would not preclude a finding tteet
June 2016 Lettemddressedhattes of public concernSee Monterp890 F.3d at 401 (holding
that apolice officer’'sremarks criticizingpolice commissioneryith whom he had a personal

feud can be a matter of public concern if the remarks were not “solely calculated to redress

personabrievances” ¢itation and quotation marks omittedBolodnerv. Berliner, 770 F.3d
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196, 203 (2d Cir. 2014) (stating that “an individual motivated by a personal grievance can
simultaneously speak on a matter affecting the public at laf@et}ely v. Wyadanch Union
Free Sch. Disf.665 F. Supp. 2d 178, 206 (E.D.N.Y. 2009) (“The requirement is not that the
plaintiff have absolutely no personal interest; rather, that personal interest mayhet be t
overriding one.”).

Defendants argue in response tBatpgoyeePlaintiffs “made no effort to inform the
public of their[] concerns” regarding the proposed relocation, as the June 2016aseot
disseminated” either to local media or social media. (Defs.” MemThat appears to be true.
Yet, Defendantglo not explairwhatthe question of media dissemination has to do with the
guestion whethdhe Letter’s subjeanatteraddresses a ffitical, social, or other concern to the
community.” Lane 573 U.S. at 241. d'the extentissemination is relevam the question of
Employee Plaintiffs’ motive, the Second Circuit has instructed that “motive is a facto
consider but is not dispositive in determining whether . . . speech addresses a matiéc of
concern.” Golodner 770 F.3d at 202Here,the record also reflects that thetter was
addressed to the Rockland County Legislature, copied to numerous local officlaiging
TowerBernstein, the county executive county sheriff, several county and local judges, the
public defender’s officeand the district attorney’s office(June 2016 Letter 2—3.) Further, the
Letterrequesteddn opportunity to speak witlthe legislatureandemphasized that the
Probation Department is “an unrecognized and under appreciated agency” whesescorarit
“careful consideration and well deserved respedd’) (The June 201&.etter is thus reasonably
seen as document publicly advocating for the needs and concerns of Employee Plamdiffs a

the public and sent to those people withgkeceivedability to act on those concerns.
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In sum, drawing all inferences in favor of PlaintiffeeBrod, 653 F.3dat 164, the June
2016 letter is “fairly considered” as addressing matters of “politicalals@e other concern to
the community.” Butts 2018 WL 47252863, at *{€iting Lane 573 U.S. at 241)Accordingly,
the Court proceeds to consider whettiere is evidence th&tefendants took an adverse
employment action against Employee Plaintiffs

3. Adverse Employment Action

In the context of &irst Amendmentetaliationclaim, an ‘adverse employment actiois’

any “materially adverse” actiothat is, ag actionthat“well might have dissuaded a reasonable
worker [from assertinger First Amendment-protected right$].Zelnik v. Fashion Inst. of
Tech, 464 F.3d 217, 22{2d Cir.2006) (quotingBurlington N. & Santa Fe Ry. Co. v. Whit!8
U.S. 53, 57 (2006)). [P]etty slights or minor annoyances that often take place at work and that
all employees experientdo not constitute actionable retaliatiowhite 548 U.S. at 68.
“Material adversity is to be determined objectively, based on the reactions ebaakle
employee.” Tepperwien v. Entergy Nuclear Opers., Jii63 F.3d 556, 568 (2d Cir. 201I)his
“is a heavily factspecific, contextual determinationZelnik 464 F.8l at 226 (citation omitted).
Further, {i] n determining whether conduct amounts to an adverse employment action, the
alleged acts of retaliation need to be considered both separately and in duag@s even
minor acts of retaliation can be sufficignsubstantial in gross as to be actionablditksv.
Baines 593 F.3d 159, 165 (2d Cir. 2010) (quotation marks omitted).

The Memorandum of Warningritten by TowerBernstein andssued to each Employee
Plaintiff constitutes materially adverse actiorhe Second Circuhiasrecognizedhat a“[a]

formal reprimand issued by an employer isagtetty slight,” ‘minor annoyance,’ or ‘trivial’

punishment,because “it can reduce an employee’s likelihood of receifeihge bonuses,
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raises, and promotions, and it may lead the employee to believe (correctly tiahbt¥ job is

in jeopardy.” Millea v. MetreNorth R.R. Cq.658 F.3d 154, 165 (2d Cir. 201 %ge also
Lawrence v. Mehlmar889 F. App’x 54, 56 (2d Cir. 2010) (“Reprimands or negative evaluation
letters may, in some circumstances, constitute adverse employment adiarhether they do

so is typically a question of fact for the jurycitations omitted)

Seeking to avoidlillea, Defendantarguethat the Memorandum of Warnimgas an
“informal” reprimand as ncEmployeePlaintiff was asked tacknowledge receipt dfie
Memorandum, nor was the Memorandplaced inan anyEmployee Plaintifs permanent
personnkfil e. (Defs.” Mem. 4; ToweBernsteinDep. 90 Wheeler Decl. Ex. U‘Fortunato
Letter”).) Indeed, it is true that the Memorandum did it&elf state“that it constitutes an
official formal notice of reprimand or discipline” and did not “reference anyhef @ounty’s]
employee guidelines.Beanv. Davita, Inc, No. 11CV-1737, 2014 WL 10518556, at tb.
Conn. Sept. 30, 2014). Yet, the record shthasthe Memorandunwaswritten by Tower
Bernstein— the departmental directaesponsibity for personnel decisions — aepartmental
letterhead, and delivered to Employee Plaintiffs’ desks and inboxes duringdsusmes. $ee
Memorandum of WarningrowerBernsteinDep. 67 ColeHatchard Dep. 1%. Further, the
content and tone of the Memorandum suggests a degree of formali&g ‘iprepared in
response” to the June 2016 Letter and “advigadployeePlaintiffs “that further
communication of this nature may result in disciplinary action taken against [them].
(Memorandum of Warning.) The Memorandeanthusfairly be read asxplicitly threatemg
Employee Plaintiffs with disciplinary actiorSee McGuinn v. Smitho. 11CV-4761, 2015 WL
12731755, at *6 (S.D.N.Y. Aug. 28, 2015) (noting that evenifigplicit threat of discipline

might in some situations deter an individual of oadlynfirmness from the exercise of his or her
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constitutional righty. Indeed, he recordshowsthat,when CSEA asked the County to
“rescind[]” the MemorandumséeWheeler Decl. Ex. Txhe County refused and stated that “copies
... will be retained by the Director as proof of progressive discipleeause the “CSEA contract
permits an entire record of employment to be considered at a disciplinary proceildirespect to
the penalty to be imposédPls.’ 56.1 | 36TowerBernstein Dep. 91-9TFortunato Lettey.
Defendants also argue that, since the issuahttee Memorandum, no Plaintiff has been
“terminated, demoted, reassigned to a new department, received a reductigi] or gaen
received a negative job evaluation.” (Defs.” Mem. ¥ét, a formal reprimand may be
materially adverséeven when . . [it] does not directly or immediately result in any loss of
wages or benefits, and does not remain in the employment file permandilled, 658 F.3d at
165. Furtherthe recoradshowsthat, after the issuance of the MemorandiEmployee Plaintiffs
“had to move out of [their] office,” which sont&mployee Plaintif§ felt was retaliatorypne
Employee Plaintiff sworkload unexpectedly increased to an unmanageable level, and another
Employee Plaintiff's request for a summer schedule change to accommodate heragaool
daughter’s schedul@asunexpectedly rejecteavhen it had previously been acceptefeg(
Cole-Hatchard Dep. 31-33; Guadelli Dep. 37-38; Feiden Decl. ExMd&&tKey Dg.”) 31-33;
Feiden Decl. Ex. 11 (“Leavey Dep.”) 34SeealsoHicks 593 F.3d at 165 (finding that a
schedule change constitutes a material adverse action if the change makes a meaningful
difference to the particular employee, for example a young mothesghtholage childrern)
Corrado v. N.Y. State Unified Court Sy§o. 12CV-1748, 2014 WL 4626234, at *11 (E.D.N.Y.
Sept. 15, 2014) (finding that increased supervision, unreasonable workloads, required counseling
sessions, and denial of transfer, in the aggte, constituted materially adverse actiaff)d,
698 F. App’x 36 (2d Cir. 2017%f. Vosburgh v. Burnt Hills — Ballston Lake Cent. Sch. Disb.

18-CV-1003, 2019 WL 315054, at *13 (N.D.N.Y. Jan. 24, 2019) (holding no adverse
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employment action wherghere are no allegations tH#te] [p]laintiffs’ working environment
changed after they initiated this actipn

Finally, given that the adverse action inqusyn part a “contextual determinatin
Zelnik 464 F.3d at 226, 8Court noteshie Memoradum was issued on June 21, 2016, the same
day as the first of the twmandatory staff meetings held by Towgernsteinregarding the June
2016 Letter (Defs.” 56.1 { 28.)At those meetingsower Bernsteirstatedthat Employee
Plaintiffs “had gone outside the chain of command for the department, which they should not
have done[,] . . . that those actions reflected poorly on the [department] and upon her,” and that
“any future public speech on the issue of the planned relocation . . . could réisalinmposition
of disciplinary action, up to and including terminationld. 129-30.) The record reflects that
at least som&mployeePlaintiffs perceived these threats as seran, more broadly, felt that
the tone of the meeting was hosti&e Leavey Dep25-26; ColeHatchard Dep29; Connelly
Dep. 34-36Mackey Dep. 2—-26 Wheeler Decl. Ex. L (“Sagaria Dep.”) 234, 32.)

In sum, a reasonable jury could conclude that the issuance of the Memorandum of
Warning —particularly wherconsidered in the context ®bwerBernstein’smandatory
meetingsand the County’s subsequent refusal to rescind the Memorandoomstitute an
adverse employment actioseeStern v. State Univ. of N,YNo. 16€CV-5588, 2018 WL
4863588, at *16 (E.D.N.Y. Sept. 30, 201g){he reprimands written by [the employer] to [the
plaintiff] with senior management copied . . . constitute materially adverse ymgib actions
for retaliation purposes.’Chioke v. Dep’t of Educ. of City of N,¥o. 15CV-1845, 2018 WL
3118268, at *13 (E.D.N.Y. June 25, 2018) (holding thawarning” letter placed in employee’s
personnel file and which “formally admonished her for arriving late to n@ahk constitute

materially adverse actipnSaber v. N.Y. State Dep’t of Finr@&e, No. 15CV-5944, 2017 WL
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985889, at *12 (S.D.N.Y. Mar. 10, 2017) (“A reasonable jury could find that a negative
performance review and a notice of discipline threatening a twenty-day suspension are sufficient
to dissuade a reasonable worker from making or supporting a charge of discrimination.”);
Mazyck v. Met. Transp. Auth., 893 F. Supp. 2d 574, 591-92 (S.D.N.Y. 2012) (holding that the
issuance of a formal reprimand for tardiness was an adverse action); White v. Dep’t of Corr.
Servs., 814 F. Supp. 2d 374, 389 (S.D.N.Y. 2011) (denying summary judgment where counseling
memoranda, negative performance evaluation and notice of discipline in combination could
constitute adverse employment action for purposes of retaliation).

III. Conclusion

For the reasons stated above, Defendants’ Motion for Summary Judgment is denied. The
Clerk is respectfully directed to terminate the pending Motion. (See Dkt. No. 34.)
The Court will hold a Status Conference on April 24, 2019, at 2:30 p.m.

SO ORDERED.

Dated: March&, 2019
White Plains, New York w %\

KENNETH M. KARAS
Umted States District Judge
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