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UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF NEW YORK

OPINION AND ORDER

V.
17 CV 2864(VB)
NEW YORK STATE DEPARTMENT OF
CORRECTIONS and COMMUNITY
SUPERVISION, MARY KOPPADAMS, and
FRANK GEMMATI,

Defendants.

Briccetti, J:

Plaintiff Rita Flynnbrings this action under 42 U.S.C. § 1983, alleging defenddatyg
Kopp-Adamsand Frank Gemmatetaliated againgterfor exercisingherFirst Amendment right
to free speech Flynn also alleges defenddwew York State Department Qforrections and
Community Supervision POCCS) violatedNew York whistleblower protections for public
employees undetivil Service LawSection75-bby retaliating againgterfor reporting
violations of law and threats to public safety.

Before the Court is defendants’ motion to dismissatinendeccomplaint under Rule
12(b)(6). (Doc. #3p

For the reasons set forth below, defendamtstion iSGRANTED.

The Court has subject matter jurisdiction under 28 U.S.C. § 1331.

BACKGROUND
Forthe purpose of drding the motion to dismiss, the Court accepts as true aH well

pleaded factual allegations in tamendeadomplaint and draws all reasonable inferences in
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plaintiff’s favor, as set forth below.

Flynnhas beemmployed as parole officer foDOCCSsince 1979. From 2007 to
October 28, 2016, Flynn worked as a sexual offender parole officer, supervisingesebe ot
released from prison on parole and “reviewing and enforcing the requireceregfrtrict and
Intensive Suprvision and Treatmel(tSIST’) for affected parolees.”Afn. Compl.{ 19).

Defendant KoppAdams is the director of the Sexual Offenders Management Unit
(“SOMU”) and has statewide supervision of DOCCS’ SIST cases. Defendamh@ti is
DOCCS regional director for the Hudson Valley and is a regional supervisor f8OM&).

In early September 2016, Flynn learned that DOCCS had proposed a preparatory
investigative discharge pldfdischarge plan”for a“John Doe”inmateto be released to
Liberty, New York. Doeis a serial sex fbender who has history of illegal sexual contact with
children. After Flynn “made substantial recommendations to investigate and improve” the
discharge pla, it was submitted to the Honorable Mary M. Farley, of the Supreme GloNew
York, St. Lawrence County, ahead of the court’s order approving Doe’s reldaseCompl.
21).

Kopp-Adamsassigned Flynn primary responsibility for arranging Doe’s relaade
coordinating with thé&New York StateOffice of Mental Health (“OMH), as OMH had primary
responsibility for arranging Doe’s housing and treatment.

In preparation for the court’s order approving Doe’s releldlyan participated in

meetings and correspondence regarding his progbselargeplan. On Segtember 16, 2016,

! The Court notes Flynn pleads facts without regard for chronodteyyty, or specificity

The Court summarizes tladlegedfacts in an order that attempts a logical timelifiee dates
below are not dispositive of the motion, such that any error in construing the ordentsfisve
immaterial.



Flynn sent an emaib DOCCS supervisors and others, in which she identified “significant
weaknesses in the proposed supervision and the lack of a true regimen.Cdmpl. T 27).
Theconcerns raised in the September 16, 2016, email and in other communications to
Flynn’s colleaguesvere (i) Sullivan County, where Doe was to be released, would not provide
postrelease mental health, sex offender, or drug treatment programmingep(iilpOMH
referred Doe to Catholic Charitiés treat Doe’s chronic heroin, ecstasy, and crystal meth
addiction, but Catholic Charities does not provide intensive outpatient servigebe(lbcation
for Doe’s“Options Counselingasin a densely populated resiatial aredar from Doe’s
residencerequiringDoe to wait for significant lengths of time for public transportadiorong
other offendersvhile in closeproximity to a school (Am. Compl. § 27Q)v) Doe’s plan as
modifiedby OMH, had himattend drug treatment and aversion therapy in Newbirgv,
York, less than fifty feet from the Human Resources Administration officgtbaides social
services to children; (v) the motel where OMH planned to have Doe live housed sevexther
offenders and the meitowner acknowledged that families with childfegquently stayed in the
motel; (vi) Doe would not cooperate with Flynissict supervision; (viiFlynn warned that
absent close collaboration with OMH, Doe’s case could “erupt into another seediation”
(Am. Compl. 1 27H){viii) there was a lack of collaboration in creating a plan for Doe that
would ensure community safety; and (D9e’s developmental disabilities would make
independent life in a motel difficult, creatiagdedpressure thawould undermine his
adjustment back into the community after incarceration.
Sometime in September 2016, Flynn spoke with an OMH liaison about these concerns.
One hourafter that conversatiQisOMU SeniorParole Officer Bill Meyersold Flynnto “stand

down” and allow OMH more time to develop a plaAm( Compl. T 28).



On September 29, 2016, Judge Farley ordered DOCCS to plan for Doe’s release by
October 20, 2016. The court also noted Doe was a sex offender re@iBihgnd enumerated
ninety-four conditions of his release and supervision pursuant to N.Y.S. Mental Hygiene L
Section10.11.

On October 13, 2016, Flynn attended a meetiragsess wheth&oe’s proposed
discharge placomplied withdefinitions of SIST and the court’s requiremen®n October 14,
2016, Flynn emailed her superiors to reiterate her concern about the ladd&dioa’'s Options
Counseling. Flynn recommended postponing Doe’s release, wriihthis time, due to the
fact that the above captioned has no viable releasegonagrplace, we are requesting that the
Court consider postponing [Doe’s] releaseRm. Compl.|30). In the same email, and
separatelyo Kopp-Adamsverbally, Flynn raised her concern about housing Doe witlerosex
offenders because it couttkacerbte his sexual impulses, particularly his sexdesire toward
children.

On October 24, 2016, Flynn forwarded her October 14, 2016, email to DOCCS Deputy
Commissioner Ana Enright. Flynn wrote thia¢ forwarded email was relevant to Flynpisor
complaintthatOMH had failed to create an integrated plan for Doe’s releAdew days prior
to forwarding the email to Enright, Flyratsoforwarded the email to Orange County Forensic
Coordinator for the Department of Mental Health, Meghan Keener, to warn her aboutdbe da
Doe posed, as he would be using services in Orange County.

On October 20, 2016, Flynn attended a meeting about Doe’s release meeéting,
Flynn voiced concern about the motel whBae was to liveand stated Doe’s developmental
impairmentmade that living arrangemefimhumane. (Am. Compl. § 38). At the meeting,

“OMH'’s statewide Director of Office of Mental Hygiene’s Sex OffendergPam, Julie



Pasquini, objected and derided Flynn’s concerns, stating that Flynn had impeded anddnterfe
with Doe’s release.”(Id.).

After the October 20, 2016, meeting, Kopp-Adams telephoned Flynsaaaitshe had
angered OMH in speaking out about the lack of an effective treatment plan for (oe.”
Compl.139). KoppAdans addedhatFlynn’s commentsalling Doe’sdischargeplan
“inhumané were not appreciated(ld.).

Sometime after his release frddOCCS custody, Doe encountered a crying baby while
at theSullivan County Department of Social Services. Doe “admitted,” though it is unalea
whom, that he fantasized about sexually abusing the b&my. Gompl.{ 36). Flynn told
Peekskill Bureau Chief Paul Pacheco about this incident.

On October 24, 2016, Flyrtnld an OMH officialthatthe Newburgh progranites
assgned for Doe'discharge plameredangerouslglose to children In response, the OMH
official “reprimanded Flynn for her concerns and explained that Doe wasn’t i ggedator
that ‘snatched’ children off the street.Ari. Compl.§37). Flynn reiteated to the OMH official
concerns about Doe’s higlsk of recidivism and community safety in light of the locations of
Doe’s treatment.

On or about October 25, 2016, Flynn notified Pacheco and KRdpms that Doe was
not using the correct stimulant agtpaf his court-ordered aversion therapy. Flynn told Kopp-
Adams the “used stimulant” contained alcohol, which affected the court-ordeobdlalc
monitoring. Am. Compl.{42). The same day, Flynn notified her superiors and Kajgms
of “Doe’s repeated sexuaflousal.” Am. Compl.{36). Flynn also told Koppdams that Doe
had not signed the OMH release plan, as requiredvay |

Also on October 25, 2016, the Newburgh Mental Health and Catholic Charities Director,



Meg Duffy, telephoned Flynn to express concerns that Doe had reported followirtgenthir
yearold girl around a supermarket. Flynn thequestedssistancerovidingDoe with a more
structured and supportive arrangement.

On October 26, 2016, Dr. Tabassum Khan of the Newburgh Mental HXalit)
telephoned Flynn and described Doe as a “ticking time bomb” and “very dangerous.” (Am.
Compl.f44). Flynnrepeated Khan’s statements to Pacheco, seleb he would “speak with
Albany,” but told Flynn not to put Khan’s statements in writing. (Am. Cofipb). Later that
dayFlynnsentPacheco, Gemmattnright, and other DOCCS officials an email including
Khan’s statements.

On the morning of October 28, 2016, Flymada meeting with PachecGemmati, and
supervisor Jenny Armstrongsemmatitold Flynn she would be relieved from her special
assignmenin the SOMU GemmatistatedFlynn was not collaborative with other SIST team
membersand did not “play nicely in the sandbox.” (Am. Confph4).

During the afternoon of October 28, 2016, Khan telephoned Fbyratay aviolent,
sexual fatasy Doeeported having about a crying foyearold. (Am. Compl. 11 49, 55). Khan
told Flynn that Doe was too dangerous to remain in the community and that Khan would alert
DOCCS.

DespiteFlynn’sremoval fromthe SOMU Pacheco nevertheless asked Flynn to draft a
memorandum summarizing the risks Doe posed to the community and the parole violations
Flynn had observed. Flynn prepared a draft on October 30, 2016. On November 1, 2016,
DOCCS submitted an edited versioithe memorandum to Judge Farley and Doe was

reincarcerated that day.



Flynn now complains that Kopgkdams and Gemmati retaliated agaimsifor the
exercise of her First Amendment rights, causing her to lose the overtimeepgpEally earad
in her SOMU special assignment as well as severe emotional distress.aBlymclaims her
treatment by DOCCS constitutes a violation of New York whistleblower pronscior public

employees.

DISCUSSION

l. Legal Standard

In deciding a Rule 12(b)(6) motion, the Court evaluates the sufficiency of theloperat
complaint under the “two-pronged approach” articulated by the Supreme Court nofAshc
Igbal, 556 U.S. 662, 679 (2009F.irst, plaintiffs’ legal conclusions andtfhreadbare recitals of
the elements of a cause of action, supported by mere conclusory statementd,eatideu to
the assumption of truth and are thus not sufficient to withstand a motion to dignias678;

Hayden v. Paterson, 594 F.3d 150, 161 (2d Cir. 20%6rond, “[w]hen there are wgileaded

factual allegations, a court should assume their veracity and then determihentiney

plausibly give rise to an entitlement to relie&shcroft v. Igbal, 556 U.S. at 679.

To survive a Rule 12(b)(6) motion, the allegations in the complaint must meet a standard

of “plausibility.” Ashcroft v. Igbal, 556 U.S. at 678; Bell Atl. Corp. v. Twombly, 550 U.S. 544,

564 (2007).A claim is facially plausible “when the plaintiff pleads factual content that allows
the court to draw the reasonable inference that the defendant is liable fostioadnict

alleged.” Ashcroft v. Igbal, 556 U.S. at 678. “The plausibility standard is not akin to a

‘probability requirement,” but it asks for more than a shessibdity that a defendant has acted
unlawfully.” 1d.

In considering a motion to dismiss, “a district court may consider the factscalietiee



complaint, documents attached to the complaint as exhibits, and documents incorporated by

reference in the complaint.DiFolco v. MSNBC Cable L.L.C., 622 F.3d 104, 111 (2d Cir.

2010). The court may nevertheless consider a document not incorguyaiefdrence if the
complaint “relies heavily upon its terms and effect,” thereby rendering the documtagral’

to the complaint.”ld. (quotingMangiafico v. Blumenthal471 F.3d 391, 398 (2d Cir. 2006)).

However, “it must be clear on the record that no dispute exists regarding thaiaiiyher

accuracy of the documentDiFolco v. MSNBC Chle L.L.C, 622 F.3d at 111 (quoting

Faulkner v. Beer, 463 F.3d 130, 134 (2d Cir. 2008))must also be clear that there exist no

material disputed issues of fact regarding the relevance of the docurB&rbito v. MSNBC

Cable L.L.C, 622 F.3d at 111 (quoting Faulkner v. Beer, 463 F.3d at 134).

Il First Amendment Claim

Defendants arguelynn hasnot plausibly alleged a Section 1983 cldonFirst
Amendment retaliatiobecausshewas not speaking as a private citizen when she expressed
concerns aboudo€s discharge plan

The Gurtagrees

To state a First Amendment retaliation claim, a plaintiff must plausibly allege€‘tias
an interest protected by th&st Amendment; (Jidefendantsactions were motivated or
substantially caused by his exerciséhait right; and (i defendantsactions effectively chilled

the exercise of his First Amendment righKuck v. Danaher, 600 F.3d 159, 168 (2d Cir. 2010)

(citation omitted).
However,“when public emlpyees make statements pursuartheir official dutiesthe
employees are not speakiag citizens for First Ammalment purposes, and the Constitution does

nat insulate their communications from employer discipfin@arcetti v. Ceballgb47 U.S.




410, 421 (2006). To determine whether a public employee’s speech is protected, the Court must
determine (1) wheher the subject of the employsespeech was a matter of public concern and
(2) whether the employee spokses ‘a citizehrather than solely as an employed/fatthews v.

City of New York 779 F.3d 167, 172 (2d Cir. 2015) (quoting Jackler v. Byrne, 658 F.3d 225,

235 (2d Cir. 2011)). “If the answer to either question is no, that is the end of the mialter.”

Here, the question is not whether Flynn's speech addressed a matter of public concern—
undeniably it did. Instead, the question is whether Flynn was speaking as a attizerthan as
an employeevhen she raised concerns about Doe’s discharge plaeCourt concludes Flynn
has not plausibly alleged she was speaking as a citizen in this context.

To determine whether a public employee speaks as a citizen, the Court murdovisi
things: (i) whether the speech “fall[s] outside of the employee’s officsplaesibilities,” and

(i) whether there is a “civilian analogue” to the method of speaking. Matthews wf@lty.,

779 F.3d at 173c{tationomitted).
“The inquiry into whether a public employee spoke pursuahistor her official duties

is ‘a practical one.””Montero v. City of YonkeraN.Y., 224 F. Supp. 3d 257, 265 (S.D.N.Y.

2016) (quoting Weintraub v. Bd. of Educ., 593 F.3d 196, 202 (2d Cir. R0l@)making this

determinationcourts in the Second Circuit ‘focugjh the subjecthanner, and context of the
speech to determine whether it relates to topics that are indispensableipitesetpueffective
performance of the speakeiprimary employment responsibility, and thus not entitled to First

Amendment protectioii. 1d. at 265-66 (quoting Dillon v. Suffolk Cty. Def Health Servs.

917 F. Supp. 2d 196, 208—-09 (E.D.N.Y. 20X3)deration in original)
“Speech has ‘@elevant civilian analoguef it is made throughchannels available to

citizens generally. Matthews vCity of New York 779 F.3d at 175 (quoting Jackler v. Byrne,




658 F.3d at 238):[A] form or channel of discourse available to mmnployee citizens”
includes methodske “a letter to the editor or a complaint to an elected representative or

inspectorgeneral.” Weintraub v. Bd. of Educ., 593 F.at204.

Here, # of the statement&lynn made were related to her supervision of Doe, and
thereforepursuant to her official duties. Flynn’s position as a sexual offender parole office
included thdollowing duties: supervising the release ahsoffenders into the communitgt
large” (Am. Compl. T 3), “administering strict and intensive supervision of serasgfs
released from prison on parole . . . closely monitoring sex offenders and protectihgdrenc
and citizes in the community from sexual offenders . . . [and] reviewing behavioral warning
signs, and clinical and safety issues regarding those offend&sdt { 17). Flynn’s duties also
required coordination with “clinical treateand local law enforcementd( at § 18), as well as
with OMH.2

Flynn’s speech at issue unquestionably involved the job responsibilities described above
Therefore, her speech “owes its existence to [Flyrmprafessional responsibilitigsis a public

employeeandis not protected Garcetti v. Ceballgsb47 U.S. at 421Flynn argues the emails

sent to Enright on October 24 and 26, 2016, were not part of her regular duties; htveever,
contentof those emailpertained tesupervisingDoe’srelease, considering the impactde’s
dischargeplan on community safety, and working with treatment providers and OMH to ensure

Doe’s safe releasall of which were part of her regular duties.

2 Flynn argues additional discovery is appropriate to determirexdwcontours of her

job duties. That argument is plainly without mefitrawingall inferences implaintiff's favor,
the Court construes Flynn’s job duties narrowly, as required under Fed. R. Civ. P. 12(b)(6), and
appliesthe law to the facts as pleaded in Flynn’s complaint.

10



Flynn argues her speech referred to larger structssalkis. The structural issudsynn
identified cannot be analyzéuisolation. Flynn’s statements link communications issues at
OMH to specificproblems withDoe’s individual treatmentFlynn conveyed her worry about a
media firestorm as potential consequence of Doe’s inadequiidehargeplan Tellingly,
Flynn’s“State Grigance Form,in which she summarizes her speech and alleged retaliation,
makes no mention @nybroader policy concerns. (Ranis Aff. Ex. A). Ratlidynn allegeser
removal fromSOMU was due to “professional concerns, based on [her] detailed investigation of
the case, regarding the release plans for a dangerous, serial sex gffepdsed by OMH
personnel.” Id. at 4)3

Moreover Flynn’scommunications to supervisors and cafjaes have no civilian
analogie. A plaintiff's statements do not have a civilian anaéoghere the employee “acquired
all of the information she relayed . . . in the ordinary course of performing hef’ WRaoks v.
Breslin 693 F.3d 300, 306 (2d Cir. 2012). Here, Flynn was privy to information about Doe
because of her position with DOCCS. But for Flynn’s position as a sex offender paae off
shewould not have known about Khargenfidential medicatoncerns conveyed on October 26
and 28, 2016, or any of the other information used to detefun& discharge plan

Flynn complained to supervisaas DOCCSand tocolleagues at MH and in the
community in which Flynn worked as part of her supervision of Doe. Unlike theifblan

Matthews Flynn did not complain to “an independent state agency responsible for entertaining

3 Flynn goes on to summarize her duty to question an inadedisateargeplan: “I do not

believe that being a team player negates my duty and responsibility to questiomanéss#ary
challenge, recommenti@ns that ] from my years of experience and in planning and supervising
dangerous sex offenders, consider those recommendations to be a threat to the community
insufficient to meet the needs of the parolee, and that would place children amtimeigity in
harm’s way of a serial predatory sex offendgiRanis Aff. Ex Aat 5).

11



complaints by anyitizen . . . regardless of his status as a public employee.” 779 F.3d at 175
(internal quotation marks omittedRather Flynn’s statements in meetings, emails, amd draft
reportwere made as part of the tasks she was paid to perform as a parole offiddariSeev.
Goldberg, 2016 WL 118171at*10 (S.D.N.Y. 2016). Flynn argues her communications to
Enright were atside thechain of command because Enright was several levels above Flynn at
DOCCS This argument fails, however, because Enright is not an official who entertains
complaints from private citizens. Flynn’s access to Enstgginmedsolelyfrom Flynn’'s
employment at DOCCS.

Lastly, although Flynn alleges her complaints wexpresslyforbiddenby her
supervisors, that factor alone does not render her speech prot&teesh a government
employee concededly eages in speech pursuant to hioidl duties, the fact thahe persists in
such speechfi@r a supervisor has told him to stop does not, without more, transfoepdash

into protected speech made as a private citiz&m&mone v. Metro. Transp. Auth., 629 F.3d 97,

116 (2d Cir. 2011). Here, Flynn’s supervisaliggedlytold her to “stand down” (Compl. § 28),
and not to put Khan’s concerns about Doe in writing. Althdelghn did neither becausdner
speech was within her job duties and did not have a public analogue, insubordination alone does
notrenderthe speech protected.
Accordingly, Flynn’s speech was not protected by the First Amendment anddtemS
1983 claim must be dismissed.

[, State Law Claim

Having dismissed the only federal claim in this case, the Court does not havd origina

jurisdiction over Flynn’sstate law claim

12



“A district courts decision whether to exercigeipplementaljurisdiction after
dismissing every claim over which it had original jurisdiction is purely discrary.” Carlsbad

Tech..Inc. v. HIF Bio, Inc., 556 U.S. 635, 639 (2009); 28 U.S.C. § 1367(c)(3).

The Court declines to exercise supplemental jurisdiction theeremaining state law
claim.
CONCLUSION
Themotionto dismisss GRANTED
The Clerk is instructed to terminate the mot{Poc. #34) andlose this case

Dated: April 30, 2018
White Plains, NY

SO ORDERED:

Vi

Vincent L. Briccetti
United States District Judge
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